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T6m tit: T6 chite dai dién ciia nguoi lao dong duoc quy dinh tai B ludt Lao dong (BLLD) nam 2019,
trong dé c6 sw da dang vé hinh thitc gom t6 chifc Cong dodn va t6 chifc ciia nguoi lao dong tai doanh
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has been issued, leading to a number of limitations in the implementation. This article assesses the
legal provisions of some countries on the right of employees to form trade unions - representative
organizations of employees at enterprises, in accordance with political, economic and social
conditions in Vietnam to conclude reference values for ourlaws on the right to establish organizations
of employees at enterprises.

Keyword: Representative organizations of employees, rights to establish representative
organizations of employees at enterprises, the 2019 Labor Code

Received: Apr 06th 2024; Editing completed: Apr 15th 2024; Accepted for publication: Apr 22nd 2024

1. Phéap luat cua mot s6 qudc gia vé
quyén thanh 14p t6 chitc cong doan - to
chttc dai dién cua nguwoi lao dong tai
doanh nghiép

Nhom quy pham phdp ludt diéu chinh vé
chit thé’ thiee hién quyén cong doan - t6 chirc dai
dién cua nguoi lao dong tai doanh nghiép

Hién nay, cac qudc gia quy dinh vé chu
thé thuc hién quyén cong doan - t0 chire dai
dién ctia ngwoi lao dong la ngueoi lao dong.
biéu 1 Luat Cong doan va diéu chinh quan
hé lao dong ctia Han Qudéc nam 2007 da
khang dinh muc dich nham d¢& “duy tri va
cdi thign diéu kién lam viéc cua nguoi lao dong
va ndng cao vi thé'kinh t¢'va xa hi ciia ho bang
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cich dam bdo quyén lién két, thwong lirong tdp
thé va hanh dong tdp thé theo quy dinh trong
Hién phdp va g6p phin duy tri hoa binh cong
nghiép va sw phdt trién ciia nén kinh té quoc
gia...”. O d6, nguoi lao dong “la bat kiy nguoi
nao song bang tien lwong, tien cong hodc bat ki
khodn thu nhdp nao khdc twong dweong, bit ké
nghé nghiép cua nguoi do la gi”', duwoc quyén
ty do thanh 1ap va gia nhap t0 chirc dai dién
ctua minh, thanh vién cua td chitc nay khong
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Nghién citu sinh, Hoc vién Chinh tri khu vuc 1V, Hoc
vién Chinh tri Qudc gia H6 Chi Minh

! Piéu 2 Luat Cong doan va diéu chinh quan hé lao
ddng ctia Han Qudc nam 2007.
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bi phan biét d6i xit vi ly do chung tdc, ton
gido, gidi tinh, tudi tac, diéu kién thé chat,
loai cong viéc, dang phai chinh tri hodc dia
vi xa hoi.

O Nhat Ban, quyén thanh 1ap t8 chiic
cong doan - t6 chic dai dién cua nguoi lao
dong tai doanh nghiép duoc diéu chinh boi
Hién phap ndm 1947 va Luat Cong doan
nam 1949, trong d6 xac dinh chu thé: “nguoi
lao dong la nhitng nguoi song bang tien lwong,
tién cong hodc thu nhdp twong dwong khdc, bit
ké’ loai nghé nghiép nao™?. Diéu nay ciing kha
twong tw so véi cach quy dinh tai phan I -
Luat Cong doan cua Singapore nam 1940
rang: “ngudi lao dong” c6 nghia la “bit ki
nguoi nao da ky két hodc lam vigc theo hop déng
dich vu hodc hoc nghé voi nguoi sir dung lao
dong, cho du hop dong do la lao dong chin tay,
cong viéc van thw hay hinh thirc khdc, r0 rang
hay ngu v, bang 10i ndi hay bang vin bin” cd
quyén tham gia thanh ldp “bat ky hiép hoi hodc
sw ket hop nao ctia nguwoi lao dong... du la tam
thoi hay ldu dai, c6 muc tiéu chinh la diéu chinh
quan hé gitta ngueoi lao dong... vi tit cd hodc bit
ki muc dich nao sau ddy: (i) thiic ddy quan hé lao
dong tot dep Qitta ngueoi lao dong va ngueoi sir
dung lao dong; (ii) dé cai thién diéu kién lam viéc

cua nguwoi lao dong hodc nang cao vi thé’kinh té’

va xd hoi ciia ho; hodce (iii) dé’ dat dweoc muc tiéu
nang cao nang sudt vi li ich cua nguoi lao dong,
ngueoi st dung lao dong va nén kinh té’ciia Sin-
gapore, va bao gom bit ky lién bang nao”.

Nhu vay, nhém quy pham phap luat
ctia cac qudc gia déu khang dinh chu thé
thuc hién quyén thanh lap td chic cong
doan - t6 chic dai dién ctia nguoi lao dong
tai doanh nghiép la nguoi lao dong, duoc
hiéu theo ndi ham kha cu thé, chi tiét 1a bat
ky ngudi nao sdng bang tién luong, tien
cong hodc bang khoan thu nhap nao dé hop
phéap, khong c6 su phan biét nghé nghiép,
quoc tich, gidi tinh, ton gido ctia nguoi do.

Nhom quy pham phdp ludt trinh tw, thu
tuc thanh ldp, hoat dong cia t6 chirc cong
doan - 6 chirc dqi dién cuia nguwoi lao dong tai
doanh nghiép

2 Diéu 3 Luat Céng doan Nhat Ban nam 1949.
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DPay la co s6 quy dinh cach thttc, trinh
tw, tham quyén thanh 1lap t6 chic cong
doan - t6 chitc dai dién cua ngroi lao dong,
thong qua d6 ghi nhan quyén va nghia vu
cua td chiic dai dién ctia nguoi lao dong tai
doanh nghiép, dong thoi la can ctt phap ly
dé€ nha nudc kiém tra, giam sat va bao vé
dia vi phap ly cua t6 chttc nay trong qua
trinh hoat dong. Cac qudéc gia nhv Han
Qudc, Singapore... déu ghi nhan viéc dang
ky thanh lap t6 chic dai dién ctia nguoi lao
dong tai doanh nghiép va thira nhan dang
ky thanh 1ap 1a mot thu tuc mang tinh chat
phap ly dé€ xac nhan tu cach phap ly cta
t0 chitc dai dién cta nguoi lao dong. Cac
qudc gia nay déu quy dinh cac t6 chtee dai
dién ctia nguoi lao dong tai doanh nghiép
phai chuan bi don dang ky gtii kem theo
diéu 1¢, quy ché, tuyén bo thanh 1ap, quyét
dinh cta dai h¢i, danh sach, thong tin
thanh vién tham gia, danh sach nhiing
ngwoi chiu trach nhiém phap ly, 1€ phi
dang ky gti dén co quan dang ky hodc ca
nhan duoc trao quyén.

biéu 7 Luat Cong doan va diéu chinh
quan hé lao dong Han Qudc nam 2007 quy
dinh “bat ky nguwoi nao cé y dinh thanh 1dp cong
doan phai ndp bdo cdo néu 1o cic vin dé (tén, dia
diém ddt tru s6 chinh, s6' ligng thanh vién, tén
nguoi dieu hanh...) cho By truwong B Viéc lam
va Lao dong”. Dong thoi, khi nhan dwgc ho
so dang ky nay, Bo treong B Viéc lam va
Lao dong hodc nguoi c¢6 thdm quyén khac
s€ cdp giay ching nhan bdo cdo trong vong
ba ngay, trtr treong hop khong dap tng cac
yéu cau da néu trong trong bao cao.

Da6i véi Singapore, “Bg truéng bd nhiém
mot Cdan b ding ky cong doan chiu trdach nhiém
thiec hién diing cdc nhiém vu va chirc ning dwoc
giao voi tw cach la Can bg ding ky theo Dao ludt
nay”®, cho thady nguoi ¢6 tham quyén dang
ky do B truweong chi dinh va “moi t6 chitc ciia
ngueoi lao dong (cong doan) se ngp don diang ky
theo quy dinh ctia Dao ludt nay trong khodng
thoi gian mot thing dwoc tinh ké'tir ngay cong
doan dwoc thanh lgp. Co quan ding ky co thé,
néu thay phit hop, tuy tieng thoi diém, cho phép

3 Piéu 3 Luat Céng doan Singapore nam 1940
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Qia han... voi diéu kién la khong cé khoang thoi
gian nao nhw vdy, trong bat ky truwong hop cu
thé nao, dwgc kéo dai vwot qud mot khodng thoi
gian tong cong la 6 thang”*. Diéu nay cho thay
viéc thuc hién thu tuc dang ky dwoc thuc
hién mot khoang thoi gian nhat dinh (01
thang hoéc c6 thé gia han 06 thang) nham
dam bao tinh hgp phéap cua td chiic nay.

Nhu vay, khi nghién ctu vé tha tuc
phép ly thanh lap t0 chtic cong doan - t&
chttc dai dién ctia ngroi lao dong tai doanh
nghiép, tac gia nhan thay cac quy dinh phap
luat cia mot s6 qudc gia kha chi tiét, chat
ché trong d6 yéu cau phai dam bao vé co
quan c6 tham quyén dang ky, thoi han déng
ky, ho so dang ky... Tit d6, khi dam bao cac
diéu kién thu tuc nay moéi cong nhan to
chttc dai dién ctia ngroi lao dong tai doanh
nghiép la hop phap.

Nhém quy pham phdp ludt diéu chinh
vé quyén va triach nhiém ciia t6 chitc cong
doan - t6 chirc dai dién cua nguwoi lao djng
tai doanh nghiép

Singapore yéu cau trach nhiém cua
to chirc cong doan - t6 chirc dai dién cta
nguwoilao dong tai doanh nghiép phai duoc
dang ky tai co quan c6 tham quyén, vi to
chttc nay “sé khong dwoc hwong bat ky quyén,
mién trie hodc dic quyén nao... cho dén khi né
dwoc dang ky°. Sau khi td chirc cua nguoi
lao dong tai doanh nghiép dugc cong
nhan, td chic nay c¢d quyén tién hanh cac
hoat dong nhu thuong luong tap thé, tham
gia hoa giai cac tranh chap lién quan dén
ngwoi lao dong, dai dién ngwoi lao dong
tham gia phién toa giai quyét tranh chap
thwong mai vdi nguoi st dung lao dong
trén co s quy dinh ctia Pao luat Quan hé
cong nghiép nam 1960. Do do, Luat Cong
doan Singapore nam 1940 doi hoéi trudc
hét td chirc dai dién ctia nguoi lao dong tai
doanh nghiép phai dwoc cong nhan la hop
phép thi td chitc nay méi du cac diéu kién
can thiét dé€ thuc hién quyén cua t6 chic
dai dién nguoi lao dong tai doanh nghiép.

4 Diéu 8 Luat Cong doan Singapore ndm 1940.
5 Diéu 21 Luat Cong doan Singapore ndm 1940.
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Luat Cong doan ndm 1949 ctia Nhat
Ban quy dinh: T6 chitc cong doan - t6 chiic
dai dién cua nguoi lao dong tai doanh
nghiép c6 quyén thuwong luwong voi nguoi
str dung lao dong hodc td chirc dai dién cta
nguoi st dung lao dong vé cac thoa wdc
tap thé va cac van dé khac®, dong thoi co
trach nhiém trong viéc bao vé quyén lgi ctia
nguoi lao dong thong qua trudc cac hanh
vi cia nguoi st dung lao dong nhu: (i) sa
thai hodc d6i xt bat lgi cong nhan 1a thanh
vién ctia mot lién doan lao dong, da 8 gang
tham gia hodc t6 chiic mot lién doan lao
dong, hodac sé khong da thuec hién cac hanh
vi chinh dang ctia mot lién doan lao dong;
hodc d€ bién nd thanh mot diéu kién lam
viéc nguoi lao dong khong dugc tham gia
hodc rut khéi lién doan lao dong; (ii) ttr chdi
thuong luong tap thé véi dai dién ciia nguoi
lao dong ma khong co ly do chinh dang; (iii)
kiém soat hodc can thiép vao viéc thanh lap
hoac quan ly lién doan lao dong; (iv) sa thai
hodc doi xir bat loi véi nguoi lao dong vi
nguoi lao dong dé da dé don kién nghi lén
Uy ban Quan hé lao ddng ring nguoi st
dung lao dong vi pham quy dinh tai diéu
nay’. O pham vi rong 16n hon, t6 chic dai
dién ctia ngroi lao dong tham gia vao Uy
ban Quan hé Lao dong ¢ Trung wong va dia
phuong dé cung bao vé quyén, loi ich cta
nguoi lao dong va thic day diéu chinh cong
bang cdc quan hé lao dong nhu hoa giai,
trung gian va trong tai tranh chap lao dong.

Pay chinh la nhitng goi mo trong qua
trinh hoan thién phédp luat vé to chirc cua
nguoi lao dong tai doanh nghiép ¢ Viét Nam.
Viéc phap luat quy dinh cu thé cac quyén don
lé hay nhdm quyén co ban tao ra hanh lang
phap ly cho t6 chiic cia nguoi lao dong tai
doanh nghiép, con viéc thuc thi c6 hiéu qua
trong thuee t€ con phu thudc vao nhiéu yéu to
nhw thai d6, y thic cua chu thé, mdi twong
quan vé dia vi phap ly ctia cac bén trong quan
hé lao dong, mitc do can thi€p ctia nha nudc
t6i goc do quyeén hay cac ché tai ap dung cho
cac chu thé tham gia quan hé.

¢ Diéu 6 Luat Cong doan Nhat Ban nam 1949.
7 Diéu 7 Luat Cong doan Nhat Ban nam 1949.
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Nhom quy pham phdp ludt diéu chinh diéu
kién dam bdo hoat dong cia t6 chirc cong doan -
t6' chire dai dién ciia ngueoi lao dong (tiéu chudn
thanh vién, tai chinh...) tai doanh nghiép

Luat Cong doan Singapore nam 1940
bat budc “phdi c6 chit ky 6 thiéu cia 07 thanh
vién”® trong don déng ky thanh lap to chirc
cong doan - to chire dai dién cta nguoi lao
dong tai doanh nghiép. Dong thoi, quy dinh
“m@t nguoi trén 16 tudi giao két hodc lam viéc
theo hop dong dich vu hodc hoc viéc ¢ thé’ la
thanh vién cua mot cong doan da dang ky, dwoc
hwong tat ca cic quyén cua mot thanh vién va
thanh vién cua t6 chirc dai dién ciia nguoi lao
dong di ding ky trén 18 tubi nhung dudi 21
tudi sé khong dwoc la thanh vién Ban chdp hanh
hodc 1ty vién ciia t6' chire dai dién cuia nguoi lao
dong trie khi nguwoi dé dwoc chdp thudn bing vin
ban cia By truwong”. D& dam bao nguyén tac
te nguyén, te do, doc lap, nhan vién Chinh
phu khong duwoc tham gia hodc la thanh
vién ctua bat ky cong doan nao hodc duoc
bat ky cdng doan nao chdp nhan la thanh
vién. Vé tiéu chuan do6i véi can bo tham
gia diéu hanh, quan ly t6 chtrc dai dién cta
nguoi lao dong “sé bi logi khoi cudc biu cir véi
tw cdch la can bg ciia t6'chire dai dién ciia nguoi
lao dong do néu ngueoi do bi phd san chwa gidi
ngan hodc da bi bat ky toa dn nao két dn vé tgi vi
pham tin nhiém, tong tién hodc de doa hinh su,
hodc bit ki hanh vi pham t6i”. Tuy nhién, néu
Bo truéng cho rang “nguoi bi két dn di cdi
tao va tré nén phir hop dé tré thanh mot cin bo
ctia cong doan”" thi nguoi d6 van cé thé gite
tham gia diéu hanh, quan ly d6i vdi to chiic
nay. Doi véi “iing vién” d6 khong la cong
dan Singapore van cé thé dugc lam can bd
ctia mot t6 chirc ctia nguoi lao dong hodc
bat ky chi nhanh nao caa td chic nay, trie
khi da c6 su chdp thuan trudc bang van ban
cta B truong!.

O Inddnéxia, Luat Cong doan nam
2000 giai thich: “Nguwoi lao dong la bdt ky
nguoi nao lam viéc dé dwrgc tra lirong hodc cic

8 Diéu 9 Luat Céng doan Singapore nam 1940.

? Khoan 1 Biéu 30 Luat Céng doan Singapore nam 1940.
10 Khoan 2 biéu 30 Luat Cong doan Singapore ndm 1940.
1 Khoan 3 biéu 30 Luat Cong doan Singapore ndm 1940.
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hinh thirc trao doi thi lao khic nguwoi lao dong
cd quyén thanh Idp t6 chirc dai dién ciia minh
v6i nguyén tic tw do, cong khai, déc ldp, dan
chit va co trach nhiém ddau tranh, bénh vwc va
bdo vé quyén, loi ich ctia minh cua ngwoi lao
dong va ndng cao phiic loi ciia ngueoi lao dong
va gia dinh ho”'>. Nhu vay, nguoi lao dong
0 Inddnexia ¢ quyén thanh lap va trd
thanh thanh vién cta to chtrc dai dién ctaa
minh véi s6 luong khong it hon 10 nguoi
lao dong'. Viéc thanh 1ap td chirc dai dién
ctia nguoi lao dong tai doanh nghiép theo
y chi ti do ctia ngroi lao dong ma khong
bi ap lwc hodc can thiép tit nguwoi stt dung
lao dong, Chinh phu, bat ky dang phai
chinh tri nao va hodc bat ky dang phéi nao
khac. Cac t6 chuc dai dién cta nguoi lao
dong tai doanh nghiép phai cdi mé dé tiép
nhan cac thanh vién ma khong phan biét
do6i xt vi ly do chinh tri, ton gido, dan toc
va gidi tinh. Bong thoi, c¢6 thé thanh lap to
chttc dai dién ctia nguwoi lao dong theo Iinh
vuc kinh doanh, theo nganh nghé hoac cac
loai khéac theo nguyén vong ctia nguoi lao
dong. D€ dam bao tinh phap ly, doi hdi tw
cach thanh vién dugc quy dinh trong diéu
1€ cua t6 chirc nay va nguoi lao dong khong
duoc la thanh vién ctia nhiéu to chirc dai
dién ctua nguoi lao dong tai moét doanh
nghiép, néu da la thanh vién cua nhiéu t6
chitc dai dién cta nguroi lao dong thi phai
cd van ban néu ro to chitc dai dién cua
ngwoi lao dong ma minh da lwa chon tham
gia, dé€ git tw cach thanh vién ctia minh'.
Bén canh d¢, tro thanh cdn bd cta to chitc
dai dién ctia nguroi lao dong, doi hoi nguoi
do khong phai la ngwoi “gdy ra xung dot loi
ich gitra ban lanh dao va cong nhan/nguwoi lao
dong cua doanh nghiép”'®.

Tai Inddnéxia, tai chinh cta to chic dai
dién ctia nguoi lao dong tir cdc ngudn sau'®:
(i) phi thanh vién dwgc quy dinh trong diéu
1€ ctia to chtre d¢; (ii) lgi nhuan tir cdc nguon

12 Piéu 1 Luat Cong doan Inddnéxia nam 2000.

13 Khoan 2 Biéu 5 Luat Cong doan Inddnéxia nam 2000.
4 Piéu 14 Luat Céng doan Inddnéxia nam 2000.

15 Piéu 15 Luat Céng doan Indonéxia nam 2000.

16 Piéu 30, 31 Luat Cong doan Inddnéxia ndm 2000.
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thu nhap hop phap cua to chiec; (iii) hd tro
vO diéu kién tir cac thanh vién hodc cac bén
khac. Déi véi ngudn hd tro tir ngudn nude
ngoai thi phai cio bao bang van ban cho cac
co quan nha nwdc chiu trach nhiém vé cac
van dé nhan sy theo tuan thu cac quy tac va
quy dinh phap luat qudc gia. Dong thoi, qua
trinh thu chi, quan ly tai chinh phai dugc
luwu tri ho so chinh xac, day du va trinh bay
tai cac bao cdo tai chinh cho cac thanh vién.

O Singapore, “cic quij ciia mét cong doin
di ding ky c6 thé, theo cdc quy tic ciia né va
theo cdc quy dinh cua Dao ludt nay, chi dwoc chi
cho cic doi twong sau: (a) tra lwong, phu cdp va
chi phi cho cdn bg cong doan; (b) thanh todn chi
phi quan 1y cong doan, bao gom kiém todn cdc
tai khoan ngan sdch cong doan; (c) thu tuc phap
Iy nao ma cong doan hodc bat ky thanh vién nao
cua cong doan la mot bén tham gia; (d) tro cdp
cho cdc thanh vién hodc nguwoi phu thudgc cua
ho do tir vong, tudi gia, bénh tdt, tai nan hodc
thit nghiép ciia cic thanh vién dé...”V. Dong
thoi, khong duoc sit dung cac quy da dang
ky nay cua to chitc cia nguoi lao dong d€
truee ti€p hodc gian tiép thanh toan toan b
hodc mot phan bat ky khoan tién phat hodc
hinh phat nao dugc ap dung ddi voi bat ky
ngroi nao theo ban an hoac Iénh trudc toa
an hoac thanh toan cac khoan déng gop cho
mot dang chinh tri hoac cho muc dich chinh
tri. Tat nhién, cac quy nay co thé duoc dau
tw vao: (i) cac khoan dau tw dwoc phap luat
cho phép dé dau tu tién uy thac (ii) tién
gti huong 1ai tai ngan hang hodc cong ty
tai chinh; (iii) c6 phan cta cac hiép hoi hop
tac dwgc thanh lap boi bat ky cong doan da
dang ky nao.

Nghién cttu cac quy dinh phap luat vé
diéu kién dam bao hoat dong ctia t6 chirc dai
dién cta nguroi lao dong tai doanh nghiép
nhu tiéu chuan thanh vién, tai chinh... da
néu trén c6 y nghia tham khao, ké thira gop
phan quan trong cho viéc hoan thién phap
luat vé quyén thanh 1ap t6 chirc ciia nguoi
lao dong tai doanh nghiép ¢ Viét Nam trong
bdi canh mai.

7 Piéu 47 Luat Céng doan Singapore nam 1940.
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Nhom quy pham phdp ludt diéu chinh vé
triach nhiém ciia Nha nwéc va cdc co quan, t6
chire di v6i 0 chirc cong doan - t6 chirc dai dién
cua nguwoi lao dong tai doanh nghi¢p

Luat Cong doan Indonéxia nam 2000
cho thdy Nha nwéc da tao moi diéu kién
thuan loi dé bao dam cho nguoi lao dong
duoc thuc thi quyén tu do thanh lap to
chttc dai dién cua ngwoi lao dong tai doanh
nghiép nhu viéc tu do thanh 1ap t6 chire dai
dién ctua nguoi lao dong tai doanh nghiép,
s0 luong nguoi lao dong dé€ cd thé thanh
lap to chirc nay (khong it hon 10 nguoi lao
dong), tao tinh tw cht cho ngwoi lao dong
trong to chirc va hoat dong ctia minh nhuw
quy dinh vé tht bac cta t6 chie dai dién
cta nguoi lao dong tai doanh nghiép do tw
to chitc d6 va diéu 18 t6 chitc minh'8, to chitc
dai dién cua nguoi lao dong cod thé dwoc
thanh lap theo Iinh vuc kinh doanh, loai
cong viéc (nghé nghiép) hodc cac loai khac
theo nguyén vong cta nguoi lao dong®...
Co quan nha nudc vé nhan sy ¢ dia phuong
c6 trach nhiém nhan ho so gom danh sach
thanh vién, diéu 1é, co cau, to chitc, tén cua
can bo cta td chtre cua nguoi lao dong khi
lam thu tuc thanh 1ap, néu ho so da day da
theo quy dinh thi trong khoang thoi gian
khong qua 21 ngay lam viéc, ké tir ngay
nhan duoc thong bao, co quan nha nudc
nay phai cap s6 ho so (dang ky thanh lap,
hoat dong hop phap). D€ cho hoat dong
dam bao quyén to chtrc va quyén thuc hién
cac hoat déng to chirc dai dién ctia nguoi
lao dong tai doanh nghi€p, cac thanh tra lao
dong ctia Chinh phu sé thuong xuyén tién
hanh thanh tra theo cac quy dinh®. Qua do,
sé thuee thi cac ché tai, vi du: thu hoi ho so to
chtrc dai dién ctia nguwoi lao dong khi co cac
hanh vi vi pham: s6 lwgng nguoi lao dong
t6i thiéu dé thanh 1ap t6 chitc nay; nhan ho
tro tai chinh vo diéu kién tir cac bén khac
dén tir cdc ngudbn nudc ngoai, ma khong
phai bao cdo bang van ban cho co quan ¢6
tham quyén theo quy dinh phép luat qudc

18 Piéu 11 Luat Céng doan Inddnéxia nam 2000.
¥ Piéu 10 Luat Céng doan Indonéxia nam 2000.
2 Piéu 40 Luat Cong doan Indonéxia nam 2000.
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PHAP LUAT CUA MOT SOQUOC GIA VEQUYEN THANH LAP...

gia; sé bi phat tu ttr 1 (mgt) nam dén 5 (ndm)
nam tu giam va hodc phat tién khong it hon
100.000.000 Rp (mot tram triéu rupiah) va
khong qua 500.000.000 Rp (ndm tram triéu
rupiah), doi véi nguoi nao ngan cam hodc
ép budc nguoi lao dong d€ nguoi lao dong
thanh 1ap hodc khong thanh lap td churc
ctia minh, tro thanh can bo cong doan hoac
khéng tro thanh cdn bd cong doan, bang
cac cach nhu cham dat cong viéc, tam thoi
dinh chi cong viéc, cach chitc hodc thuyén
chuyén anh ta sang mot vi tri khac, bd phan
khéac hodc mdt noi khac nham ngan can anh
ta thiec hién cac hoat dong trén...

O Singapore, co quan quan ly viéc
dang ky t0 chic cong doan - t6 chire dai
dién ctia nguoi lao dong thudoc Bo Nhan
lwec Singapore. Theo d6, co quan nay cé
quyén trong viéc cho phép mot td chire dai
dién cta nguroi lao dong duoc dang ky va
hoat dong hop phap. Tuy nhién, Diéu 14(f)
Luat Cong doan lai quy dinh: Co quan
quan ly dang ky c6 thé tir chéi don dang
ky cua mot cong doan néu c6 mot t6 chirc
cong doan cung nganh nghé khac dang ton
tai va da dang ky hoat dong. Ngoai ra, co
quan nay clng c6 quyén huy bo hodc rut
gidy chuing nhan dang ky cua mot cong
doan néu su ton tai cua nhiéu hon mot td
chttc cong doan trong cung nganh, nghé
lam anh huwong dén “loi ich ctia nguoi lao
dong trong nganh, nghé d¢” theo biéu
15(d) Luat Cong doan. Trong qua trinh hoat
dong, Cuc quan hé lao dong cling c6 quyén
rut gidy phép dang ky d6i vdi to chic cong
doan néu cé cac hanh vi vi pham phap luat
(t6 chitc nhitng hanh vi bat hgp phap, vi
pham vé tai chinh, vé an ninh qudc gia, vé
trat tw xa hoi,...), dong thoi, co quan nha
nudc nay con co cac chitc ndng nhu cung
cdp mién phi dich vu tu van vé diéu kién
va diéu khoan lam viéc ¢ Singapore cho
nguoi lao dong, cho t6 chiic dai dién cta
nguoi lao dong; tién hanh hoa giai va xét
xt cac tranh chdp vé viéc lam hodc quan
hé lao dong; thuc hién quan ly va thac day
viéc phat trién lanh manh ctia phong trao
cong doan noi chung.
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2. Gia tri tham khao d6i v6i Viét Nam

Trwdc hét, can phai xay dung mot “hé
thong phap ludt din chu, cong bﬁng, nhin dao,
day du, kip thoi, dong bg, thong nhat, cong khai,
minh bach, 6n dinh, khd thi, dé tiép cdn, du kha
nang diéu chinh cdc quan h¢ xd hoi, lay quyén
va lgi ich hop phdp, chinh ding ciia nguwoi din,
t6’ chirc, doanh nghiép lam trung tdm, thiic ddy
d6i moi sang tao”'. Day 1a dinh hudng rat cu
thé dé hoan thién phap luat vé quyén thanh
lap t6 chirc cua nguoi lao dong tai doanh
nghiép ¢ Viét Nam trong boi canh xay dung
va hoan thién Nha nudc phap quyén xa hoi
cht nghia.

Thit hai, vé dinh hudng ndi dung cta
cac quy dinh phap luat phai duoc thiét ké
phu hop véi cac tiéu chuan lao dong co ban
cua ILO va Cong wdc qudc té€ khac, cac Hiép
dinh thwong mai ty do thé hé mdi ma Viét
Nam la thanh vién; dong thoi, phai chu y
dén cac diéu kién thuc tién cta Viét Nam vé
ch€ do chinh tri, kinh t€ - xa hoi. Trong d¢,
phai thuee hién cac ndi dung cdt 16i nham ghi
nhan, bao dam va bao vé quyén thanh lap t6
chttc ctia ngwoi lao dong tai doanh nghiép,
cu thé nhu quyeén tu do lién két; quyén duoc
thanh 1ap, gia nhap t6 chic theo sy lwa chon
cta minh ma khong phai xin phép trudc (véi
diéu kién duy nhat la phai tuan theo diéu
1é ctia t6 chtc); to chitc ctia nguoi lao dong
duoc quyeén lap ra diéu 1é va quy tac, bau dai
dién, t6 chirc diéu hanh cac hoat dong cta
minh, soan thao chuong trinh hoat dong ctia
minh; cac to chitc ctia nguoi lao dong khong
thé bi bat c* mot co quan hanh chinh nao
budc phai giai tan hodc dinh chi; cac td chiie
cua nguoi lao dong c6 quyeén thanh lap va
gia nhap cac lién doan, tong lién doan, va
moi td chirc, lién doan hodc tong lién doan
dé déu co quyén gia nhap cac to chirc qudc
t€ ctia nguoi lao dong; nhiing bién phap phu
hop viéc xay dung va tan dung day du cac
thé thirc thuwong luong tw nguyén gitia cac to

2 TV - Nhiém vu va giai phdp thudc Nghi quyét s
27-NQ/TW ngay 09/11/2022 Hoéi nghi Tan thit 6 ctia
Ban Chap hanh Trung wong Dang khoéa XIII vé tiép
tuc xdy dung, hoan thién Nha nudc phap quyén xa
hoi chu nghia Viét Nam trong giai doan mai.
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TRUONG CHANH PUC

chttc ctia nguwoi lao dong voi bén kia la ngweoi
stt dung lao dong va cac t6 chic cua nguoi
st dung lao dong nham quy dinh nhiing
diéu khoan va diéu kién vé st dung lao dong
bang thoa woc lao dong tap thé.

Thir ba, vé noi dung cu thé dé€ hoan
thién phap luat vé quyén thanh 1ap t6 chiic
ctia nguoi lao dong tai doanh nghiép.

(i) Xac dinh tiéu chuan cu thé nhu do
tudi, quoc tich,... d€ nguoi lao dong co thé
tré thanh thanh vién cta cac t6 chiic nay.
Pay 1a yéu td ban dau, quan trong dé gop
phan hinh thanh cac td chitc cua nguoi lao
dong tai doanh nghiép tro thanh noi tin cay
ma nguoi lao dong sé ddt niém tin ctia minh,
gop phan dai dién va bao vé quyeén loi ich
hop phép, chinh ddng cho ngwoi lao dong.

(i) Xac dinh diéu kién dé bao dam viéc
thanh 1ap, dang ky va hoat dong to chitc nay
vOi cac tiéu chi nhu cu thé, minh bach, cong
khai, dé thanh lap, dé tham gia, dé quan ly
hiéu qua va dé “thu hat” duoc nguoi lao
dong tham gia tich cuc. Trong d6, quy dinh
cac diéu kién can thiét dé€ t6 chirc ciia nguoi
lao dong tai doanh nghiép duwoc cdp ddng
ky nhue ndi dung diéu 1€, s6 lwong thanh
vién toi thiéu, diéu kién vé ban lanh dao va
nguoi ding dau, ho so dang ky, tén td chuc,
dia diém, thoi gian bit dau hoat dong cua
to churc.

(iii) X4c dinh cac yéu t6 bao dam hoat
ddng cta t6 chirc ctia nguoi lao dong nhu
quan ly va st dung tai chinh, tai san ctua
to chuec...

(iv) Xac dinh nhiém vy, quyén han va
trach nhiém cua cac co quan, t6 chic, ca
nhan c6 tham quyén ddi voi viéc thanh lap,
dang ky, t0 chiic quan ly, giam sat d6i voi to
chttc cia nguoi lao dong tai doanh nghiép,
cu thé la co quan c6 tham quyén cap dang
ky, cdp lai, thu hoi; trinh tg, thu tuc déng
ky; hop nhat, sap nhap, chia tach, giai thé,
lién két va cac thay doi khac cta t6 chirc; noi
dung quan ly nha nudc d6i véi to chire nay.

(v) Hoan thién co ché€ phap ly dé€ thuc
thi cac nhiém vy, quyén han va trach nhiém
cua to chirc cta nguoi lao dong tai doanh
nghiép nhu huéng dan, tw van cho nguoi
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lao dong vé quyén, nghia vu cta nguoi lao
dong khi giao két, thuc hién hop dong lao
dong, hop dong lam viéc véi don vi str dung
lao dong; tham gia véi don vi st dung lao
dong xay dung va giam sat viéc thiec hién
thang, bang lrong, dinh mttc lao dong, quy
ché tra luong, quy ché thudng, ndi quy lao
dong theo quy dinh ctia phap luat; d6i thoai
véi don vi st dung lao dong dé giai quyét
cac van dé lién quan dén quyén loi va nghia
vu cta nguoi lao dong theo quy dinh cua
phap ludt lao dong; t6 chitc hoat dong twe van
phap luat cho nguoi lao dong; tham gia véi
co quan, to chiic, cd nhan ¢ tham quyén giai
quyét tranh chdp lao dong theo quy dinh cta
phap luat; kién nghi vdi td chirc, co quan nha
nudc c6 tham quyén xem xét, giai quyét khi
quyeén, loi ich hgp phép, chinh dang cua tap
thé nguoi lao dong hodc ctia nguoi lao dong
bi xam pham; dai dién cho tap thé nguoi lao
dong khoi kién ra Toa an khi quyén, loi ich
hop phap, chinh dang cta tap thé nguoi lao
dong bi xam pham; dai dién cho ngwoi lao
dong khoi kién tai Toa an khi quyén, lgi ich
hop phap, chinh dang ctia ngwoi lao dong bi
xam pham va dugcnguoilao dong uy quyeén;
dai dién cho tap thé nguoi lao dong tham gia
t0 tung trong vu viéc lao dong, hanh chinh,
pha san doanh nghiép dé bao vé quyén, loi
ich hop phap, chinh dang cta tap thé nguoi
lao dong va nguoi lao dong theo quy dinh
cua phap luét; t6 chic va lanh dao dinh cong
theo quy dinh cua phap luat./.
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