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Tém tit: Cdch thiic thuc hién trach nhigm san pham (TNSP) ciia nha cung img hang héa (CUHH)
hiéu mot cdch don gidn la nhitng dang trach nhiém ma nha CUHH phdi thuc hién khi CUHH c6 khuyét
tdt cho nguoi tiéu ding (NTD), bao gom cd trdch nhiém béi thuong thiét hai (BTTH) va trdch nhiém
nham ngin ngtia khong dé’hang héa cé khuyét tat (HHCKT) ma nha CUHH cung ving trén thi truong
gy thigt hai cho NTD. Bdi viét phin tich nhiing bat cdp, han ché'trong quy dinh phdp ludt vé cdch thikc
thuc hi¢n TNSP ciia nha CUHH du6i dang nhimg trdach nhi¢m nhdam ngin ngiva khong @€ HHCKT ma
nha CUHH cung ting trén thi truong gdy thiét hai cho NTD; déng thoi dé xudt mgt so gidi phdp gop phin
hoan thién quy dinh phép ludt vé noi dung ndy & Vigt Nam trong thoi gian t6i.
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COMPLETING LEGAL REGULATIONS ON THE METHOD OF
IMPLEMENTING PRODUCT RESPONSIBILITY OF THE GOODS SUPPLIER

Abstract: The method of implementing product responsibility of the goods supplier is simply
understood as the types of responsibilities that the goods supplier must carry out when supplying
defective goods to consumers, not only to compensate for damages but also to prevent defective
goods supplied to the market by that goods suppliers causing damage to the consumers. This
article analyzes the inadequacies in legal regulations on the method of implementing product
responsibility of goods suppliers to prevent defective goods supplied to the market by that goods
suppliers causing damage to the consumers as well as proposes some solutions to further improve

legal regulations on this matter in Vietnam in the next time.
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c6 hiéu luc thi hanh tir nam 2007 da

danh ddu ct mdc quan trong d6i voi
su phat trién ctua ché€ dinh TNSP ¢ Viét Nam
khi quy dinh nghia vy, trach nhiém cua chu
thé kinh doanh néi chung, nha CUHH néi
riéng d6i voi hang hda dudi goc do bao vé
quyeén loi nguoi tiéu dung (QLNTD). Trong
d6, da co su phan dinh nghia vu cu thé cta
ting chu thé trong chudéi CUHH nhu nguoi
san xuat, nguoi nhap khau, nguoi ban hang
trong viéc phat hién hang hoéa gay mat an
toan hodc hang héa khong phtut hop vdi tiéu
chudn cong bd ap dung, quy chudn ky thuat
twong tng. Bén canh dd, nghia vu sau ban
hang ctia cac chu thé trong chudi CUHH
budc dau cling duoc dé cap dén. Theo do,
cac chu thé nay phai kip thoi ngling san

Luét Chat luong san pham, hang hoa

s4 KhoahocKiémsat

xuat, ngung nhap khau, ding ban hang doi
vOi cac bén c6 lién quan va c6 bién phap
khac phuc hau qua khi phat hién hang héa
gdy mat an toan hodc khong phu hop voi
tiéu chudn cong b ap dung, quy chuan ky
thuat twong tng'.

Cian ctr vao viec HHCKT do nha CUHH
cung tng trén thi truong da gay thiét hai cho
NTD hay chira ma TNSP ctia nha CUHH sé
duoc thé hién dwdi dang cac trach nhiém
nham hudng dén muc tiéu ngan ngtra, khac
phuc nhiing nguy co tiém an gay thiét hai
cua HHCKT hodc trach nhiém BTTH déi

* Email: Sontung290991@gmail.com

Thac si, Giang vién Hoc vién Canh sdt nhdn dan,
Nghién citu sinh Hoc vién Khoa hoc xd hoi

! Khoan 8 Diéu 10, khoan 9 Diéu 12, khoan 9 Diéu 16
Luét Chat luong san pham, hang héa nam 2007.
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voi nhitng thiét hai do HHCKT gay ra cho
NTD. Cé thé thay, TNSP cua nha CUHH
khong chi dugc nhin nhan ¢ trach nhiém
BTTH ma quan trong nhat la nhing trach
nhiém nham ngén ngtra khong d&& HHCKT
ma nha CUHH cung tng trén thi treong
gay thiét hai cho NTD, day la diém dac
trung riéng biét so voi cac dang trach nhiém
phdp ly khac ctia nha CUHH. Nghién ctru
quy dinh phap luat cua cac qudc gia trén
thé gidi cho thdy TNSP cua nha CUHH
thuwong bao gom cac dang trach nhiém co
ban sau day: Trach nhiém ngting luu thong,
cung cap HHCKT; trach nhiém canh bao
vé HHCKT; trach nhiém thu hoi hang hoéa
c6 khuyét tat (THHHCKT); trach nhiém
khac phuc khuyét tat ctia hang héa va trach
nhiém BTTH do HHCKT gay ra*

Trong 04 dang trach nhiém trén, diém
khac biét co ban gom trach nhiém ngiing
lvu thong, cung cdp HHCKT trén thi
treong; trach nhiém canh bdao cho NTD
vé khuyét tat cta hang hda; trach nhiém
khac phuc khuyét tat cua hang hoa; trach
nhiém THHHCKT véi trach nhiém BTTH
do HHCKT gay ra chinh la viéc nhém bon
dang trach nhiém phat sinh khong dwa vao
thiét hai ma hang hoa da gay ra cho NTD,
cd nghia la phat sinh ngay sau khi phat hién
khuyét tat ctia hang hoa c6 kha nang gay ra
thiét hai®.

1. Thuc trang quy dinh caa phap luat
Viét Nam vé cach thirc thuc hién trach nhiém
san pham cta nha cung tng hang hda

O Viét Nam, nhitng trach nhiém nh3m
ngan ngtra khong dé€ HHCKT gay thiét hai
cho NTD hién chua dugc quy dinh, luan giai
thanh diéu luat riéng ma duoc Iong ghép
véi nhau thanh mot diéu luat chung quy
dinh vé trach nhiém THHHCKT tai Diéu
22 Luat Bao vé QLNTD nam 2010 (Biéu
33 Luat Bao vé QLNTD nam 2023). Cu thé€,

2 Nguyén Tién Hung (2020), Phdp lugt vé trich nhiém
san phdm ¢ Viégt Nam, Luan an Tién si, Hoc vién Khoa
hoc xa hoi, tr.76.
® Truong Dai hoc Luat Ha Noi, Gido trinh Ludt Bio vé
quyén loi nguweoi tieu dimg, Nxb. Cong an nhan dan, Ha
NOi, 2014, tr.126.
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biéu 22 quy dinh: “Khi phit hién hang hoa co
khuyét tdt, t0'chirc, cd nhdn san xudt, nhdp khiu
hang héa cé trich nhigm:...”. Co thé thay, quy
dinh tai diéu luat chwa that s day du vi ¢
nhiéu chu thé tham gia vao chudi CUHH
gom hai giai doan la san xudt hang héa va
CUHH; bén canh khau san xuat thi dé€ dua
hang hoéa vao luu thong trén thi treong con
phai ké dén khau cung ting thong qua nha
CUHH (nhw nha nhéap khau, nha phan phdi,
nha ban buon...) nén ngoai nha san xuat,
nha nhap khau thi cac cha thé con lai trong
chudi CUHH ciing phai chiu trdch nhiém
doi voi hang héa ma minh cung tng. Mat
khac, nhitng chu thé d6 ciing duoc hudng
loi tryc tiép tir viéc phan phdi, ban hang
nén ho ciing can c¢6 nhiing trach nhiém cu
thé trong viéc thuc hién bién phap ngan
ngtra cac thiét hai ma HHCKT c6 thé gay
ra cho NTD. Chinh vi vay, nha CUHH noéi
chung cling can duoc xem xét, xac dinh 1a
chu thé thyee hién trach nhiém THHHCKT.
Diéu nay dé dan dén tinh trang khuyét tat
cua hang hoéa xuat hién ¢ khau phan phoi
nhung do khong ¢é quy dinh cu thé nén
nha phan phdi khong ¢d y thic cha dong
trong viéc ngan ngtra, khac phuc nguy co
gdy thiét hai do HHCKT c6 thé gay ra cho
NTD. Khac phuc han ché trén, khoan 1 Diéu
32 Luat Bao vé QLNTD nam 2023 quy dinh
vé trach nhiém d6i véi san pham, HHCKT
nhu sau:

“1. Khi phdt hién san phidm, hang héa cé
khuyét tit, t6’ chirc, cd nhin kinh doanh (cd thé’
hiéu bao gom cd nha cung wng hang hoéa) co
trach nhiém sau day:

a) Thu hoi va xi lyj san phdm, hang héa
co khuyét tit theo quy dinh tai Diéu 33 cua
Ludt nay va quy dinh khdc ctia phdp ludt cé
lién quan...”.

Vé nghia vu canh bao, khoan 3 biéu
12 Luat Bao vé QLNTD ndm 2010 quy dinh
mot trong nhitng trach nhiém cua to chiee,
ca nhan kinh doanh hang hdéa, dich vu néi
chung, nha CUHH néi riéng trong viéc cung
cap thong tin vé hang hda, dich vu cho NTD
la “Canh bdo kha niang hang hoa, dich vy cé anh
hwong xiu dén siec khoe, tinh mang, tai san cua
nguwoi tieu dung va cdc bién phap phong ngiea”.
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Noi dung nay moét lan nita duwgc nhan manh
lai tai khoan 2 Diéu 14 Luat Bao vé QLNTD
nam 2023 vé bao dam an toan, do luong, s6
luong, khoi luong, chat lwgng, cong dung
san phdm, hang hoa, dich vu ban, cung cdp
cho NTD. Theo d6, “td chirc, ci nhin kinh
doanh phdi cinh bdo sin phim, hang hoa, dich
vu ¢6 khd niang gy mat an toan, dnh hwong xiu
dén tinh mang, siec khoe, tai san ciia nguroi tiéu
dung va thong bdo vé cic bign phdp phong ngira
theo quy dinh cuia phap ludt”.

Theo bao cdo thuong nién tir ndm 2011
dén nam 2022, Cuc Canh tranh va bao vé
NTD (nay la Uy ban Canh tranh qudc gia)
da tiép nhan va xu ly, giam sat 181 vu viéc
THHHCKT cua cht thé kinh doanh trén
pham vi ca nudce. S6 vu viec THHHCKT c6
thién hudng gia tang, ca biét cd nam tang dot
bién. Thuc t& d6 phan anh phéan nao viéc cac
co quan quan ly nha nudc trong linh viec bao
vé QLNTD va cac chu thé kinh doanh néi
chung da quan tam nhiéu hon dén quyén loi
cta NTD trong giai doan hién nay.

Xudt phat tr ddc trung cua nhiing
chuwong trinh THHHCKT thuong khong
duoc thuee hién mot cach tiee thi ma thuwong
sé dwoc dién ra trong mot khoang thoi gian
nhat dinh; do d6, dé hoat dong nay duoc
dién ra mot cach khach quan, dung quy
dinh, bao dam QLNTD thi can phai c6 sy
gidm sat va theo doi chdt ché tir phia cac
co quan quan ly nha nudc c6 thdm quyeén.
Nhéan thtec duoc tAm quan trong cua mat
cong tac nay cling nhu nham ngan ngira,
han ch€ dén mutrc thap nhdt vé nhiing hau
qua thiét hai vé tai san, tinh mang, stcc khoe
ma HHCKT do nha CUHH cung ting trén thi
treong co thé gay ra cho NTD, thoi gian vira
qua, cac co quan quan ly nha nuwdc c6 tham
quyeén ludn néu cao tinh than trach nhiém,
thuong xuyén bam sat, theo doi, dén ddc,
nhéc nhé cac cht thé kinh doanh néi chung,
nha CUHH ndi riéng thue hién TNSP, trong
dé c6 viec THHHCKT, bao gom ca nhiing
bién phap nham khac phuc khuyét tat ctia
hang héa ma minh cung tng. B6i véi nhitng
vu viéc ma chu thé kinh doanh néi chung,
nha CUHH ndéi riéng khong chu dong, tw
giac thuc hién TNSP d6i véi hang héa ma
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minh cung Gng xudt hién khuyét tat thi cac
co quan quan ly nha nudce c6 tham quyén sé
can ct vao tinh hinh thuece t€ d€ ap dung cac
bién phap xtt ly mang tinh “dp ché” theo quy
dinh cua phap luat dé ran de, budc cac chu
thé néu trén phai thuc hién TNSP. Boi thuc
tién cho thdy, khong phai treong hop nao
cht thé kinh doanh n6i chung, nha CUHH
noi riéng cling ti nguyén trong viéc thuec
hién TNSP d6i v6i hang héa ma minh cung
tng trén thi treong phat sinh khuyét tat va
hang hoéa d¢é tiém an nhiing nguy co khong
bao dam an toan cho NTD.

Vi du nhw vu viéc thu hoi hai dong
xe Mazda 2 va Mazda 3 s&t dung dong co
1.5L bi hién twong dén bao 16i dong co do
nha phan phdi Vina-Mazda thudc Truong
Hai thyc hién. Lién quan dén vu viéc nay,
Cuc Dang kiém Viét Nam cho biét, néu sau
qua trinh khac phuc khiém khuyét ma hai
dong xe nay van con den bao 16i dong co thi
Cuc sé yéu cau nha phan phéi Vina-Mazda
c6 trach nhiém va tiép tuc khic phuc 16i
néu trén nham dam bao t5i da quyén loi
cho khach hang mua hai dong xe nay. Tuy
nhién, Cuc Dang kiém Viét Nam nhéan thady
Vina-Mazda khong thuc hién chuwong trinh
thu hoi d6i voi dong xe Mazda 3 theo ké
hoach nén Cuc da yéu cau Vina-Mazda phai
giai quyét dat diém va cd giai phap thuc
hién, trong d6 nhan manh yéu cau Vina-
Mazda phai béo cdo bang van ban k& hoach
thuc hién cac bién phap triéu hoi, khac phuc
tredc ngay 30/4/2016. Sau thoi han néu trén,
néu Vina-Mazda khong béo cdo bang van
ban, Cuc sé dua ra nhiing bién phap “dp
ché” theo quy dinh ctia phap luat, tredc mat
la sé dung toan bd thu tuc dang kiém doi
voi dong xe nay*.

D4i véi trach nhiém hudéng dan, canh
bao vé cac nguy hiém c6 thé xay ra cho NTD
trong qua trinh st dung hang hoa, trong
nén kinh t&€ ngay nay, mét hang hoa tiéu
dung khong con bi gidi han trong pham
vi lanh th6 cua mot qudc gia, mot khu vuc

4 Bao dién t&r VTC News (2016), Mazda 3 dinh 16i ‘ndi cd
vang’: Cuc Dang kiém ra ‘t61 hiu thy’, https://vtcnews.
vn/mazda-3-dinh-loi-noi-ca-vang-cuc-dang-kiem-ra-
toi-hau-thu-ar254747 html, truy cap ngay 24/9/2023.
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ma noé c6 thé dugce cung tng va tiéu dung
¢ bat ky quoc gia nao trén thé€ gidi. Chinh
vi vay, cac thong tin vé hang hoa, trong do
co nhﬁ’ng thong tin canh bao vé muac d6 an
toan ctia hang hda cang can phal duwoc canh
bdo va cung cap trén pham vi rdng nham
ti€p can dén dai da s6 NTD. O Viét Nam
hién nay, Uy ban Canh tranh quoc gia da
tham gia vao nhém canh bdo va trao doéi
thong tin cta Uy ban Bao vé NTD ASEAN
(Asean Committee on Consumer Protection
- ACCP) - t& chtrc ¢6 cac thanh vién la co
quan bao vé NTD ctia cac qudc gia ASEAN.
ACCP (tién than 1a Uy ban ph01 hop vé bao
vé NTD) duoc thanh lap vao thang 8 nam
2007 trén co s¢ thong nhat ctia Chinh phu
cac nwdc ASEAN véi muc tiéu thuee hién va
giam sat cac thoa thuan hop tac va phdi hop
gitta cac qudc gia trong khu viec nham thic
day su phat trién bén viing cong tac bao vé
NTD®. La mot trong ba nhém lam viéc chinh
trong khuoén khé ctia ACCP, nhém canh
bao va trao d6i thong tin v6i nhiém vu day
manh va duy tri viéc két noi, chia sé thong
tin vé cac HHCKT ciing nhu cac chuong
trinh THHHCKT gitta cac nuwdc ASEAN.
Cac chwong trinh THHHCKT dién ra tai
cac nuwdc ASEAN sé duwgc ACCP tong hop,
chia sé va cap nhat theo thoi gian thuc boi
cac nuoc thanh vien cia ACCP trén Website
cta Uy ban Bao vé NTD ASEAN. Do d6, khi
mot hang hoa tiém an nhitng nguy co gay
mat an toan hodc hang héa d6 nam trong
dién phai thu hoi thi nhitng thong tin vé
hang hoa nay sé duoc chia sé rong rai trén
pham vi toan cac nudc ASEAN, trong do6 co6
ca Viét Nam®.

Qua nghién cttu thuc tién phap luat
cta mot sd qudc gia trén thé€ gidi vé cach
thiec thuc hién TNSP cta nha CUHH, tac
gia nhan thdy phap luat Viét Nam vé noi

5 Kiéu Oanh (2022), Sw cin thiét cia phdp ludt bio
vé quyeén loi nguoi tieu dung, Tap chi Cong thwong,
https://tapchicongthuong.vn/bai-viet/su-can-
thiet-cua-phap-luat-bao-ve-quyen-loi-nguoi-tieu-
dung-101685.htm, truy cap ngay 24/9/2023.

¢ Nguyén Tién Hung (2020), Phdp ludt vé trich nhi¢m
san phdm ¢ Viégt Nam, Luan an Tién si, Hoc vién Khoa
hoc xa hoi, tr.122.
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dung nay hién con cé nhitng khoang trong
vé mat phap ly, trong d6 c6 nhitng ndi dung
da dwoc quy dinh nhung chua dwoc luan
giai mot cach rod rang, cu thé, can phai duoc
nghién cttu, stra d6i, bd sung hodc luat hoa.
Cu thé:

Thir nhit, cac trach nhiém nham huwéng
dén muc tiéu ngan ngtra, khac phuc nhiing
nguy co tiém an gay thiét hai caa HHCKT
duwoc quy dinh chung tai Diéu 22 Luat
Bao vé QLNTD nam 2010 vé trach nhiém
THHHCKT, Diéu 33 Luat Bao vé QLNTD
nam 2023 vé thu hoi san pham, HHCKT.
Theo tac gia, tinh bat budc ctia cac dang
trach nhiém ma chu thé trong chudi CUHH
budc phai thiec hién khi phat hién HHCKT
chua dwoc thé hién modt cach ro nét. Bén
canh d6, quy dinh tai diéu luat cling chwa
c6 su phan dinh r6 trach nhiém khéc phuc
khuyét tat cia hang hda véi trach nhiém
bao hanh hang hoéa. T4c gia cho rang trach
nhiém khac phuc khuyét tat cia hang hoa
dwoc nhan dién la mot dang trach nhiém
bao hanh bat budc theo luat dinh nhdm khac
phuc vi thé yéu cua NTD trude cac chu thé
trong chudi CUHH, qua d6 gép phan bao
dam tdi da quyén loi chinh dang caa NTD.

Thir hai, diém d khoan 2 Diéu 22 Luat
Bao vé QLNTD nam 2010 moi chi dwa ra
quy dinh chung vé cac bién phap can thiét
dé€ bao vé QLNTD trong qud trinh thu hoi
hang hda hay diém d khoan 4 Diéu 33 Luat
Bao vé QLNTD nam 2023 vé thu hoi san
pham, HHCKT moéi chi néu ndi dung khac
co lién quan (néu cd) dé bao vé QLNTD ma
khong néu ro néu la bién phap thi la nhiing
bién phdp cu thé nao, ndi dung khac c6
lién quan la nhiing ndi dung gi. Cu thé, khi
THHHCKT, cac chti thé trong chudi CUHH
can phai thuc hién cac bién phap xtr ly can
thiét nao nhu stta chita, thay thé, d6i hang
hoa khdc, tra lai hang hoa... nh3m han ché
toi da thiét hai xay ra cho NTD. Trong khi
dé, van dé nay lai duoc quy dinh mét cach
cu thé trong mot s luat chuyén nganh, vi
du nhu Diéu 55 Luat An toan thwc pham
nam 2010 quy dinh thu hoi va xt ly d6i véi
thuc pham khong bao dam an toan ¢ néu
“Cdc hinh thirc xir Iy thwc phdm khong bdo dam
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an toan bao gom: Khic phuc 16i ctia sin phdm,
16i ¢hi nhan; chuyén muc dich sir dung; tdi xudt;
tiéu huy”.

Thit ba, cac ché tai duwgc van dung trong
viéec xt ly nhitng hanh vi vi pham phap
luat vé TNSP ctia nha CUHH trong thuc
tién chua dwoc Ludt Bao vé QLNTD nam
2010 quy dinh mot cach cu thé, chi tiét. Vé
ndi dung nay, hién c6 Nghi dinh s6 98/2020/
ND-CP ngay 26/8/2020 caa Chinh pha quy
dinh xtt phat vi pham hanh chinh trong hoat
dong thuong mai, san xuat, buén ban hang
gia, hang cam va bao vé QLNTD dé cap dén,
cu thé tai Diéu 47, DBiéu 56 va Diéu 57.

Nhin nhan mot cach khach quan,
nhitng ché tai ndy van con mang ning tinh
hinh thitc, chwra du tinh “rdn de” d6i vdi cac
chu thé kinh doanh néi chung, nha CUHH
noéi riéng. Mat khac, mic phat tién duoc ap
dung thwong ty 1€ nghich voi loi nhuan ma
nha CUHH thu dugc trong viéc cung tng
HHCKT trén thi trwong, do vay hau nhuw
khong co tac dung trong viéc ngan ngtra cac
hanh vi vi pham TNSP ctia nha CUHH.

Thir tw, tinh dén thoi diém hién tai, chuwa
c6 van ban phap luat nao dua ra nhitng quy
dinh mot cach chung nhat vé hinh thtec,
trinh tw thu hoi d6i véi HHCKT. No§i dung
nay hién méi chi duoc dé cap dén trong
mot s§ van ban dwdi ludt va d6i véi nhitng
mat hang héa mang tinh chat ddc thu nhu:
Chuong IV Thong tw s6 11/2018/TT-BYT
ngay 04/5/2018 ctia BO Y t€ quy dinh vé chat
lwgng thudc, nguyén liéu lam thudc c6 dé
cap dén viéc thu hoi thudc va xi ly thudc
vi pham; Thong tu s6 23/2018/TT-BYT ngay
14/9/2018 cuia BO Y t&€ quy dinh viéc thu
ho6i va xtt ly thuc phdm khong bao dam an
toan thudc tham quyén quan ly cia BO Y t&;
Chuong IIT Théng tw s6 25/2019/TT-BGTVT
ngay 05/7/2019 ctia B6 Giao thong van tai
quy dinh vé kiém tra chat luong an toan ky
thuat va bao vé moi truong trong san xuat,
lép rap 0 to c6 dé cap dén viéc triéu hoi san
phdm cé khuyeét tat... Trong cac van ban
dwdi luat nay, trinh tu, cac budce tién hanh
cling nhw trach nhiém ctia cac co quan quan
ly nha nuedc nhu Cuc Quan ly Dwoc, Cuc
bang kiém Viét Nam... da duoc quy dinh
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mot cach cu thé, qua d6 gép phan nang cao
hiéu qua thuc thi trach nhiém THHHCKT
d06i véi nhitng mat hang mang tinh chat dac
tht trong thuee tién.

Thir nam, vé trach nhiém canh bdo
sau ban hang. Phap luat vé TNSP cua nha
CUHH ¢ Viét Nam hién chwa c6 quy dinh
vé trach nhiém canh bao sau ban hang ctia
nha CUHH. Trong khi d6, phép luét cua
mot sO quoc gia trén thé gidi da ghi nhan
vé ndi dung nay. Pon ¢t nhu & Hoa Ky,
trong ban trinh bay lai lan th ba vé trach
nhiém phap ly d6i v6i san phdm vao nam
1998, Vién Luat Hoa Ky ghi nhan nha ban
hang hodc nha phan phdi ¢ thé phai chiu
TNSP d6i v6i thiét hai vé nguoi hodc tai
san trong truong hop cac chu thé nay da
khong dua ra nhitng canh bao hop ly sau
thoi diém ban hodc phan phdi hang hoa do
néu mot nguoi o vi tri twong tu nhu ho,
mot cach hop ly va thong thuong sé cung
cap nhitng canh bao d¢’.

2. Mot s6 dé xuat hoan thién va ning
cao hiéu qua thuc thi phap luat vé cach
thirc thyc hién trach nhiém san pham cta
nha cung ttng hang héa ¢ Viét Nam

Thir nhat, mac du khoan 1 Diéu 32 Luat
Bao vé QLNTD nam 2023 da m¢ rong pham
vi cht1 thé ¢ trach nhiém THHHCKT bao
gdm ca nha CUHH so v6i quy dinh tai Diéu
22 Luat Bao vé QLNTD nam 2010 nhung
dé viéc thuc hién trdch nhiém THHHCKT
dwoc quy dinh trong Luat Bao vé QLNTD
tro thanh mot bién phap thuc sy hitu hiéu,
gay it ton kém nhat cho chu thé kinh doanh
ndi chung, nha CUHH néi riéng va NTD,
thoi gian t6i, cac nha lap phap can nghién
ctru, ban hanh quy dinh cu thé mét s6 noi
dung sau:

1) Nhitng treong hop nao xay ra trén
thuee t€ thi sé bi xtt ly theo hinh thic thu hoi;
quy trinh, cach thic thwee hien THHHCKT
dwoc dién ra nhu thé nao. Trong do, c6 thé

7 Ross, K. (2002). Increased duty to take post
sale remedial action. AUSTRALIAN PRODUCT
LIABILITY REPORTER, 12(10), 125-132, http://www.
productliabilityprevention.com/images/5-Increased
DutytoTakePostSaleRemedial Action.pdf
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nghién cttu hoan thién quy dinh vé truy
xuat ngudn gdc ctia hang hoa tao diéu kién
cho viéc thuc hién thu hoi.

2) Vé quyeén yéu cau THHHCKT cuaa
co quan nha nudc c6 tham quyén va NTD.
Nghién cttu quy dinh vé ndi dung nay tai
Hoa Ky cho thay, tham quyén THHHCKT
tap trung vao ba co quan vdi ba luat an toan
san phdm chinh [an lugt do cac co quan nay
quan 1y bao gom: i) Uy ban An toan San
phdm tiéu dung (CPSC) véi Dao luat An
toan San pham tiéu dung (CPSIA); ii) Cuc
quan ly thue pham va dugc pham (FIDA)
v6i Dao luat thye pham, duwoc phdm va my
phdm lién bang (FFDCA); iii) Cuc Quan
ly an toan giao thong qudc 10 (NHTSA)
voi Dao luat an toan phuwong tién xe may
(MVSA). Sy phéan chia r6 rang ddi véi quy
dinh vé tham quyén cua ba co quan riéng
biét duoc dé cap ¢ trén chinh la mét trong
nhitng “chia khéa” mang tinh chat then chot
giup viéc thuc thi phap luat vé THHHCKT
0 Hoa Ky dat dugc hiéu qua cao.

O Viét Nam hién nay, doi véi co
quan nha nudc c6 tham quyén yéu cau
THHHCKT thi chttc nang nay duwgc tap
trung vao ba co quan dau mai chinh la B§
Cong thuong, BO Y t&€ voi co quan chuyén
trach la Cuc quan ly Duoc va Cuc An toan
thuc pham; B Giao thong van tai voi co
quan chuyén trach la Cuc Dang kiém Viét
Nam. Trong 03 co quan nay, duy chi c6 B
Cong thuwong la chua phan dinh 1o rang
co quan ¢ thdm quyén (co quan chuyén
trach) trong viéc THHHCKT d6i véi linh
viec ma minh quan ly. Bén canh do¢, van con
ton tai su chong chéo trong quy dinh gitta
cac by, nganh d6i véi hoat dong quan ly
qua trinh thuec thi trach nhiém THHHCKT
cua cac chu thé kinh doanh néi chung va
nha CUHH néi riéng. Thuc tién da xay ra
treong hop, hang hoéa thudc tham quyén
quan ly ctia don vi nay nhung don vi khac
lai ra thong bao thu hoi; hay cung mot loai
hang hdéa nhung lai duwoc hai co quan khac
nhau ra thong bao thu hoi. Vi du nhu vu
viéc nude C2, Rong do do Cong ty URC Ha
Noi san xudt, phan phdi bi Thanh tra BO Y
té ra quyét dinh x phat hanh chinh nhung
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co quan ra thong bao thu hoéi san phdm la
Cuc quan ly Canh tranh®

T nhitng phan tich trén, d€ nang cao
hon ntra hiéu qua thyc hién phép luat vé
TNSP cta nha CUHH, thoi gian tdi, céac
co quan ¢6 tham quyén can phan dinh ro
pham vi vé chirc nang, nhiém vu, tham
quyeén, co ché phoi hop gitra ba co quan Bo
Cong thuong, BO Y t&, Bo Giao thdong van
tai, trong d6 Bo Cong thuwong can sém quy
dinh co quan chuyén trach thuc hién hoat
dong thu hoi hang hda d6i voi cac loai hang
hoa khong thudc quyén quan ly caa B Y t€,
Bo Giao thong van tai quan ly; dam bao su
tiép nhan va x& ly thong tin thu hoéi duoc
xuyén sudt, nhanh chéng gitta 3 co quan
nay; tranh su chong chéo vé quy dinh trong
hoat dong quan ly cting nhu thuec thi trach
nhiém THHHCKT ctia nha CUHH. Dbéi
v6i NTD, can xay dung quy ché ti€ép nhan
thong tin yéu cau THHHCKT ttr phia NTD
dam bao tinh khoa hoc, hop ly; cong khai
quy trinh thuc hién trén cong thong tin dién
ttr ctia cac co quan c6 tham quyén. Bén canh
d6, qua trinh xt ly yéu cau can dwgc tién
hanh mot cach nhanh chong, chinh xac dam
bao t6i da quyén va lgi ich cua NTD.

3) Xay dung ché tai twong ting, nghiém
khdc hon nita, du tinh rin de d6i vdi chu thé
kinh doanh nédi chung va nha CUHH néi
riéng khi ho khong thuc hién, ¢d tinh khong
thuec hién hodc thyre hién khong dung trach
nhiém THHHCKT. Nghién cttu cac quy
dinh cua mot sd dao luat trong nén phap
luat Hoa Ky c6 lién quan dén viéc xtt ly hanh
vi vi pham vé trach nhiém THHHCKT cho
thdy, mutic phat hanh chinh va ché tai hinh sy
duoc ap dung d6i voi cac hanh vi sai pham
la twong d6i cao, cu thé: Pao luat CPSIA quy
dinh, moi [an vi pham sé& 4p dung mtic phat
t01 da la 100.000 d6 la My, mtec phat tu duoc
ap dung t6i da la 05 ndm tu, tich thu tai san
lién quan dén vi pham’; trong khi d6 Dao

8 Thanh tra, 1 thing sau phat méi thong bdo thu hoi sin
phim C2, Rong do, https://thanhtra.com.vn/kinh-te/
thi-truong/1-thang-sau-phat-moi-thong-bao-thu-
hoi-san-pham-C2-Rong-do-105489.html, cap
ngay 24/9/2023.

¢ https://www.dorsey.com/-/media/files/newsresources/

truy
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luat FFDCA quy dinh mdi [an vi pham thi
mttc phat c6 thé dao dong tir 1.000 d6 la My
dén 1.000.000 d6 la My, murc phat tu c6 dé
duoc ap dung 01 dén 20 ndam'. DBGi véi phap
luat hién hanh ¢ Viét Nam cho thay, ché tai
duoc ap dung d6i voi cac hanh vi vi pham
phap luat trong viéc thuc hién trach nhiém
THHHCKT chi mang tinh chat hanh chinh
véi mic xtt phat kha thdp, chua thuc sw
tuong xting voi mitc do sai pham, hau qua
thiét hai ma hanh vi sai pham d6 gay ra, chua
du stic ran de ddi véi cac chu thé ¢d hanh vi
sai pham. Do vay, thoi gian tdi, cac co quan
c6 thdm quyén can nghién ctu, tdng mirc xwr
phat hanh chinh theo hudng ty 1¢ thuan véi
loi nhuan ma chu thé kinh doanh néi chung
va nha CUHH néi riéng thu duoc tir hanh vi
sai pham, thiuic day cac chu thé sai pham ty
nguyén thirc hién trdch nhiém ctia minh.

Khéng nhtng thé, cd thé nghién ctu
&p dung ché tai hinh sy nham tao su ran de
hon ntra véi chu thé kinh doanh néi chung,
nha CUHH néi riéng cling nhu twong xtng
voi hau qua thiét hai ma hanh vi vi pham
gay ra boi co nhitng treong hop, hau qua
ma HHCKT gay ra anh huong dén s6 dong
NTD, gay thiét hai nghiém trong vé tai san,
tinh mang, sttc khoe ciia NTD. Theo tac gia,
can bo sung trong Bo luat Hinh su cac tdi
danh lién quan dén viéc thye hién TNSP cta
chu thé kinh doanh néi chung, nha CUHH
ndi riéng bao gom cac dang trach nhiém
nham huwéng dén muc tiéu ngan ngira,
khéc phuc nhitng nguy co tiém an gay thiét
hai cta HHCKT va trach nhiém BTTH do
HHCKT gay ra; trong d6 phan tich 1o cac
yéu t6 cdu thanh tdi pham, quy dinh cac
tinh tiét tang nang trach nhiém hinh sy nhw
viéc thuc hién hanh vi vi pham nhiéu lan;
khong thure hién kip thoi trach nhiém ngan
ngtta, khac phuc nhitng nguy co tiém an
gay thiét hai cuia HHCKT cling nhu trach
nhiém BTTH ctia cha thé kinh doanh néi
chung va nha CUHH ni riéng...

publications/2008/12/consumer-product-safety-
improvement-act-of-2008/files/cpsia/fileattachment/cpsia.
pdf, truy cap ngay 24/9/2023.

1021 U.S.Code § 333(a), https://www.law.cornell.edu/
uscode/text/21/333, truy cap ngay 24/9/2023.
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Thit hai, can b6 sung quy dinh cu thé vé
hinh thtic xt ly sau khi THHHCKT nham
dam bao quyeén loi vé mét vat chat cho NTD
nhu stta chita, thay thé, d6i tra san pham
khac hodc hoan tién. Trong dd, chu trong
dén phuong thic, thoi han thuc hién nham
han ché t6i da cac hau qua thiét hai xay ra
déi voi NTD, khong d€ xay ra tinh trang
NTD lam dung gay kho khan, thiét hai cho
nha CUHH nhung dong thoi cling bao dam
qué trinh khédc phuc khuyét tat cta hang
hoéa cua nha CUHH duoc hoan thanh trong
khoang thoi gian sém nhat. Nhitng hoat
dong ma nha CUHH phai thuc hién nham
khac phuc khuyét tat ctia hang hoéa sau khi
tién hanh THHHCKT c6 thé dwoc nhin nhan
la mot dang trach nhiém bao hanh bt budc
nham bao vé t6i da quyén loi cia NTD.

Thir ba, cac quy dinh cu thé vé thuc
hién nghia vu huéng dan, canh béo ctia cht
thé kinh doanh néi chung va nha CUHH
noi rieng sau khi ban hang héa cho NTD
cting nén duoc bd sung trong Luat Bao vé
QLNTD. Diéu kién dat ra d6i véi nghia vu
huéng dan, canh bao sau khi ban hang hda
1a: i) Nha CUHH biét hodc budc phai biét
rang hang hda ma minh cung ting cé nguy
co gay thiét hai cho NTD; ii) Xac dinh dwoc
nhitng nguoi nam trong dién canh bao va
nhitng nguoi nay dugc nhan dinh la khong
biét gi vé cac rui ro gay thiét hai dén tu
hang hoa; nhan dwoc 10i khuyén canh bao
tlr nha CUHH; iii) Nguy co ¢4 thé gay thiét
hai vé tai san, stecc khoe hodc tinh mang cua
NTD la du 16n néu nhue nha CUHH khong
thuc hién day du nghia vu canh bao. Trong
truong hop nha CUHH khong thuc hién
hodc thyc hién khong day du, khong dang
nghia vu canh bao dan dén hang hda gay ra
nhitng hau qua thiét hai cho NTD thi nha
CUHH chéc chan phai chiu TNSP.

Ngoai ra, trach nhiém THHHCKT
khong bi giéi han vé pham vi lanh thé boi
hang héa khong chi dugc tiéu dung & qudc
gia ma n6 duoc san xudt ma con duoc cung
tng, xuat khau va tiéu dung & cac qudc
gia khac. Do vay, khi hang hda xudt hién
khuyeét tat, viéc thu hoi phai duoc tién hanh
O tat ca cac qudc gia ma né duoc phan phdi.
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O Viét Nam, phap luat hién hanh chua
c6 nhiing quy dinh cu thé trong viéc hop
tac, chia se cac thong tin THHHCKT gitra
Viét Nam va cac qudc gia trén thé gioi, gay
ra nhiing han ché nhat dinh trong viéc
canh bao, THHHCKT. Chinh vi vay, dé
bao vé nhiéu NTD, tranh nhiing ton that
c6 thé lan rong khong chi duoc gidi han
trong pham vi lanh tho Viét Nam thi viéc
hop tac, chia sé, canh bao va THHHCKT
gitta Viét Nam va cac qudc gia trén thé
gioi co6 thé duoc coi la giai phap quan
trong d€ cac co quan thuc hién nhiém vu
bao vé QLNTD ctia nhitng nudc con lai ap
dung cac bién Phép kip thoi d€ canh bao,
THHHCKT nham ngan ngtta nhitng rui ro
dén tir HHCKT ma c6 thé gay hai cho qudc
gia minh. Vé van dé nay, B6 Cong thuong
la don vi dau mai cd thé xem xét, nghién
ctu, xay dung va ky két thoa thuan qudc
t€ vdi cac co quan ¢6 thdm quyén thyec hién
nhiém vu bao vé QLNTD ¢ cac qudc gia
khéc trén thé gidi trong viéc canh bao va
THHHCKT; trong do6 chu trong hop tac,
hoc héi kinh nghiém ctia cac qudc gia c6 hé
thong thong tin thu hoi duoc hoan thién &
mirc do hoan hao nhw Lién minh Chau Au
(EU), Hoa Ky, Uc... Noi dung quy ché phoi
hop tap trung vao viéc phan dinh co quan
chuyén trach thuc hién chitc nang nay,
cach thtc trao d6i, cung cap thong tin; cac
treong hop cu thé can thong tin hay phoi
hop canh bao...

Luat Bao vé QLNTD nam 2023 co
hiéu luc thi hanh vao ngay 01/7/2023 thay
thé Luat Bao vé QLNTD nam 2010. Trong
khi d6, Nghi dinh s§ 99/2011/ND-CP ngay
27/10/2011 cua Chinh phu quy dinh chi
tiét va hudng dan thi hanh mot s§ diéu
cta Luat Bdo vé QLNTD ndm 2010 cling
da boc 16 nhiéu diém khong thuc su phu
hop, dan khong dap ting dwoc yéu cau cua
hoat dong bao vé QLNTD trong bdi canh
hién nay. Chinh vi vdy, d€ nang cao hiéu
qua hoat dong bao vé QLNTD va nang
cao trach nhiém ctia nha CUHH trong viéc
nham ngin ngita khong d& HHCKT ma
minh cung tng trén thi treong gay thiét hai
cho NTD ¢ Viét Nam trong thoi gian tdi,
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nhing kién nghi duwoc tac gia dé cap o trén
can duoc cdp cd tham quyén luan giai, cu
thé hoa trong Nghi dinh méi thay thé Nghi
dinh s6 99/2011/ND-CP, tao cach hiéu va
van dung phap luat mot cach thdng nhat
trong thiec tién./.
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