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Tém tdt: Kinh téva hoat dong giao thuong phdit trién dan dén tinh trang gian lin xudt xit hang hod
nham truc loi, tron thué ciing dién bién phiic tap. Hoat dong xit ljj gian lin xudt xit hang hod tai Viét
Nam tuy di duoc diéu chinh béi khung phdp tuwong doi hoan chinh nhung van gap nhiéu khé khin. Bai
viét dé cdp dén cic quy dinh phdp ludt hanh chinh hién hanh vé xit Iy gian lin xuat xit hang hod tai Viét
Nam, phan tich khé khén trong xit Iy gian ldn xudt xit hang hod trén thuc tién, xdc dinh nguyén nhan va
dé xud’t cdc gidi phdp hoan thién phép ludt.
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Abstract: The development of economy and trade activities also causes complicated situations
of origin fraud for profiteering and tax evasion. Although the handling of origin fraud in Vietnam
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analyzes the obstacles in handling origin fraud in practice, points out the reasons and proposes
solutions for law improvement.
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1. Quy dinh phdp luat Viét Nam hién
hanh vé xtr 1y gian 1an xudt xit hang hoa

1.1. Quy dinh phdp ludt vé xudt xit
hang hod

Mot la, quy dinh vé nhan dién khai niém
xuat xit hang hod

Khai niém xudt xt hang héa duoc quy
dinh 0 tai khoan 14 Diéu 3 Luat Thuong mai
nam 2005: “Xudt x1t hang hod la nwéc hodc viing
lanh th'noi san xudt ra toan by hang hod; hodc noi
thec hién cong doan ché’bién co ban cudi cung doi
v0i hang hod trong trm)’ng ho*p c6 nhiéu nudc hodc
ving lanh thd'tham gza vao qud trinh san xudt hang
hod dé.” Quy dinh nay dwoc hudng dan cu thé
tai khoan 1 Diéu 3 Nghi dinh s6 31/2018/ND-
CP ngay 08/3/2018 ctia Chinh phu quy dinh
chi tiét Luat Quan ly ngoai thuong ve xuat xt
hang hoa (goi tat 1a Nghi dinh s0 31/2018/Nb-
CP), theo do: “Xudit xir hang héa la nwée, nhém
nuéc, hodc vung lanh thd noi san xudt ra toan bg
hang hoa hodc noi thec hién cong doan ché’bién co
ban cudi cung doi voi hang héa trong trieong hop

c6 nhiéu nwdc, nhom nudc, hodc ving lanh thé’

tham gia vao qua trinh san xudt ra hang héa do.”
Nhu vay, c6 thé thady nudc, nhom nude
hodc vung lanh th6 dugc cong nhan xuat xi
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hang hoa néu thudc mot trong hai truong hop:
1) La noi san xudt ra toan by hang hog; 2) La
noi thuc hién cong doan ché bién co ban cudi
cung d6i voi hang hoa trong treong hop ¢
nhiéu nudc, nhom nude hodc vung lanh tho
tham gia vao qud trinh san xuat hang hoéa do.

Xuat xtt hang hod gan lién véi qudc gia.
Viéc xac dinh xudt xt hang hoa giﬁp cho cha
thé'lién quan (doanh nghiép, ngum tiéu dung,
co quan quan ly nha nwéc) c6 thé nam duoc
nguodn goc cua hang hod tir d6 duwoc huong
cac uu dai thué€ quan. Xudt xit hang hoa can
duoc phan biét v6i noi san xuat hang hoa. Noi
san xudt hang hoa duoc hiéu la “khu vuc sin
xudt, ché"bién ra sin phim do, dwoc nguoi tiéu
dimg xem la nguon goc xudt xir cia sin phim”.
Noi san xudt khong c6 gia tri phép ly nhw
xudt xu hang hod, khong duoc cap gidy ching
nhan, chi c6 gia tri thwong mai khang dinh dia

* Email: Kimligon128@gmail.com

Thac si, Téng cuc Hdi quan

! Luat Viét Nam, Xudt xi va noi san xuit khdc nhau
nhw thé" nao?, https://luatvietnam.vn/doanh-nghiep/
xuat-xu-va-noi-san-xuat-561-27886-article.html, truy
cap ngay 20/8/2023.
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diém lam ra san pham, hang hoa dé€ thu hat
nguoi tiéu dung Trong khi d6, xuat x hang
hoa duoc xac dinh la co sé phép ly dé: (i) Ap
dung cac chinh sach thuong mai vé chéng ban
pha gia trén mot 1anh tho hodc mot dat nudce
cu thé; (i) Pugc hudong wu dai vé thué€ quan
hodc khong theo thoa thuan thuong mai; (iii)
La can ct thdng ké thuong mai hang nadm cua
cac quéc gia ttr d6 danh gia chat luong va xac
dinh cac wu dai danh riéng cua ting qudc gia;
hodc (iv) dwoc dnng dé thyc hién cac quy dinh
cua phap luat vé gh1 nhan hang hoa va mua
sam cong ctia quic gia>.

D6i voi “gian ldn xudt xit hang hod”, phap
luat Viet Nam hién hanh khong c6 quy pham
phap luat dinh nghia truc tiép thuat ngtr nay.
Tuy vay, tir khai niém xuat xt¢ hang hoa, c6
thé hiéu “gian Idn xudt xiv hang héa la dwa ra
nhitng thong tin khong ding, khai sai vé xuat xir
hang héa”. Viéc dwa thong tin khong dung
vé xudt xit hang hoa c6 nhitng biéu hién co
ban: 1) Tao 1ap thong tin vé xuat xit hang hoa
khong ding nhu gia mao xuat x&; va 2) Su
dung thong tin vé xuat xit hang hoa khong
dang nhu khai sai xuat x@ hang hoa dé€ gian
lan thuong mai, tron thué.

Hai la, quy dinh vé dam bao thong tin
lién quan dén xudt x& hang hoa

Theo khoan 7 Piéu 1 Nghi dinh s0

111/2021/ND-CP ngay 09/12/2021 ctia Chinh
phu stra doi, bd sung mot sd diéu Nghi dinh
s0 43/2017/ND-CP ngay 14/4/2017 cia Chinh
phu vé nhan hang hoa, xudt x& hang hoa
dwoc quy dinh nhu sau:

Truwong hop 1: Hang hod xac dinh duoc
xuat x& cu thé. T6 chitc, cd nhan san xuat,
xudt khau, nhap khau tu xac dinh va ghi xuat
xtt hang hda ctia minh bao dam trung thuec,
chinh xac, tuan tht cac quy dinh phép luat vé
xudt xt hang hoa xuat khau, nhap khau, hang
hda san xuat tai Viét Nam hodac cac cam két
qudc t& ma Viét Nam tham gia. Xuat x1t hang
hoa ghi trén nhan thé hién bang mot trong
Cac cum tir sau: “san xuat tai”, “ché tao tai”,

“nurdc san xuat” “xuat x1t”, “san xuat boi”,

“san phdm cua” kem tén nuwdc hodc vung
lanh thd san xuat ra hang hda hoac ghi theo
quy dinh phap luat vé xuat x& hang hoa.

2 Lé Minh Tién, “Quy tic xuat xt hang hoa ctia khu

vuc thwong mai tw do ASEAN”, Tap chi Ludt hoc, sO

9/2011, tr. 65.
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Trwong hop 2: Truong hop hang hoa
khong xac dinh dwoc xudt xt theo quy dinh
tai truong hop 1 thi cha thé san xudt, xuat
khéu, nhap khau ghi noi thuc hién cong doan
cudi Cung dé hoan thién hang hda. Thé hién
bang mot trong cac cum hodc két hop cac cum
ttr thé hién cong doan hoan thién hang héa
nhu sau: “lap rap tai”, “dong chai tai”, “phoi
tron tai”, “hoan tat tai”, “dong goi tai”, “dan
nhan tai” kem tén nudc hodc vung lanh tho
noi thyc hién cdong doan cudi cung dé hoan
thién hang hoa.

Trong ca hai treong hop, viéc ghi thong
tin vé xuat xi hang hod can cha y tén nudc
hodc vung lanh tho san xuat ra hang héa hodc
noi thuc hién cong doan cudi cung dé€ hoan
thién hang héa khong dugc viét tat. Theo quy
dinh cua Viét Nam, tat ca hang héa khi da
duoc xuat hay nhap khau luu hanh tai Viét
Nam déu phai ghi ngudn goc xuat xit hang
héa; néu khong xac dinh dwogc xuat x& hang
hod la ttit dau thi ghi noi thiee hién cong doan
cu6i cung dé€ hoan thién hang héa®.

Ba la, quy dinh vé nghia vu ké khai xudt
xtt hang hoa

Hang héa xuat khau dap ung tiéu chi
xuat x& Viét Nam theo Nghi dinh s6 31/2018/
ND-CP, Théng tw s6 05/2018/TT-BCT ngay
03/4/2024 cta Bo Cong thuong quy dinh vé
xudt xt hang hoa va cac Thong tw hudng dan
xuat x& hang hoa theo cac Hiép dinh thuong
mai tir do. Theo do, tai 6 “mo6 ta hang hoa”
trén to khai xuat khau, ngwoi khai hai quan
duoc khai xuét x¢ Viét Nam theo hudng dan
tai diém 2.69 Phu luc II ban hanh kém theo
Thong tw s6 38/2015/TT-BTC ngay 25/3/2015
cua Bo Tai chinh quy dinh vé thu tuchai quan;
kiém tra, giam sat hai quan; thu€ xuat khau,
thué€ nhap khau va quan ly thu€ doi voi hang
héa xuat khau, nhap khau (duoc stra doi, bo
sung tai Thong tw s6 39/2018/TT-BTC ngay
20/4/2018 cua Bo Tai chinh). Cu thé: Khai
ma nudc xudt xtt cta hang hoa xuét khau
theo quy tac: M ta hang hoa#&VN. Trtrong
hop hang héa xuat khau chi thuwe hién mot
s0 cong doan gia cong, lap rap, ché bién tai
Viét Nam, khong dap tng tiéu chi xuat x&

3 Phong Lam, “Hanh vi vi pham xudt xit hang hod
bi xir phat thé" nao”, http://tbtagi.angiang.gov.vn/
hanh-vi-vi-pham-xuat-xu-hang-hoa-bi-xu-phat-the-
nao-51495.html, truy cap ngay 20/8/2023.
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theo cac vin ban dan trén thi trén to khai hai
quan xuat khau, nguoi khai hai quan khong
duoc khai xuat xi¢t Viét Nam, tai 6 “mo ta
hang hdéa” nguoi khai hai quan khai theo cau
tric: Mo ta hang hoa#&KXD. Hang hda xuat
khau c6 xuat x& tir nwdc khac, khong phai
xudt xt Viét Nam thi tai 6 “mo6 ta hang hoa”
trén to khai hai quan xudt khau, nguoi khai
hai quan khai theo cau tric: Mo ta hang héa
(ghi ma nwdc xuat x&¢ ctia hang hoa).

Bén la, quy dinh vé ching tir chiing
nhan xuat x&t hang hoa

Theo khoan 1 Biéu 32 Luat Quan ly ngoai
thuong nam 2017, khoan 2, 7 Diéu 3 Nghi
dinh s0 31/2018/ND-CP, chiing tir ching
nhéan xudt xt hang héa bao gom:

Loai 1: Gidy chting nhan xudt x hang
hod (Certificate of Origin - C/O). Gidy chung
nhan xuat x& hang héa dudi dang van ban
hodc cdc hinh thitc khac c6 gia tri phap ly
twong duong do co quan, t6 chiec ¢6 tham
quyeén cap cho thwong nhan, 1a van ban hodc
cac hinh thttc c6 gia tri phap ly twong duwong
do co quan, t6 chiic thudc nude, nhém nude,
hodc vung lanh tho xuat khau hang hoa cap
dua trén quy dinh va yéu cau lién quan vé
xuat xt, chi rd nguén goc xuat x& cta hang
hda d6. Tai Viét Nam hién sit dung mot s6
mau C/O pho bién nhu: Mau D do co quan ¢6
tham quyen cua nudc cap cho céc loai hoang
hoa xuat sang cac qudc gia thanh vién ASE-
AN; Mau Al la loai C/O wu dai cap cho hang
hoa Viét Nam xuét khdu sang An Do va cac
nuoc thanh vién Hiép dinh thuwong mai da
phuong AIFTA...

Loai 2: Chuiing ttr tu chiing nhan xuat x&
hang hoa do thwong nhan phét hanh la van
ban hoac cac hinh thirc c6 gid tri phap ly tuong
duong do thu’ong nhan ty khai bdo va cam
két vé xuat x&¢ ctia hang hoa theo quy dinh
cta phap luat. Bo tru:ong Bo Cong thuong
chap thuan bang vin ban cho thu:ong nhan
te chiing nhan xudt xt hang hoa xudt khau.

1.2. Quy dinh phdp ludt vé xir lyj gian ldn
xudt xit hang hod va ché'tai xir Iy hanh vi gian
lan xudt xit hang hod

Viét Nam da xay dung khung phap luat
vé xir ly gian 1an xuat x& hang hod va ché tai
xtt ly hanh vi gian 1an xudt x& hang hoa trong
cac van ban nhu: Luat Quan ly ngoai thuong
vé xudt xtt hang ho4, Luat Thuwong mai va cac
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van ban dudi luat nhu: Nghi dinh s6 98/2020/
ND-CP ngay 26/8/2020 ctia Chinh phu quy
dinh xt phat vi pham hanh chinh trong hoat
dong thtrcmg mai, san xudt, buén ban hang
gia, hang cam va bao vé quyén loi nguoi
tiéu dung (goi tat la Nghl dinh s6 98/2020/
ND-CP), Nghi dinh s 128/2020/ND-CP ngay
19/10/2020 ctia Chinh pht1 quy dinh xtt phat vi
pham hanh chinh trong linh viec hai quan (goi
tat la Nghl dinh s 128/2020/ND-CP), Nghi
dinh s6 111/2021/ND-CP ngay 09/12/2021 ctia
Chinh phu stta d6i, b6 sung mot s6 diéu Nghi
dinh s6 43/2017/ND-CP ngay 14/4/2017 cta
Chinh phu vé nhan hang hda, Nghi dinh s&
31/2018/ND-CP...

Mot ld, quy dinh vé chu thé xtt ly gian
lan xudt x& hang hoa

Theo quy dinh ctia phap luat Viét Nam,
thadm quyén x ly hanh vi gian lan xudt x&
hang hoa duoc quy dinh phu thudc vao giai
doan phat hién hanh vi gian 1an xuat x hang
hoa. Cu thé, theo quy dinh tai Chuong IV Nghi
dinh s6 31/2018/ND-CP, B Cong thuong 1a
co quan cdp Gidy chiing nhan xuat xt hang
hod. Do do, Bo Cong thuong cling 1a co quan
dau tién o tham quyeén xt ly gian 1an xuat x&
hang hda, thuc hién cac bién phap chong gian
lan xuat xit hang hoa duoc quy dinh tai Diéu
29 Nghi dinh s6 31/2018/ND-CP. Theo Quyét
dinh sd 34/2018/QD-TTg ngay 10/8/2018 ctia
Thu tuéng Chinh phu quy dinh vé chic
nang, nhiém vy, quyén han va co cau t6 chiic
cua Tong cuc Quan ly thi treong thi co quan
nay la t6 chirc triec thudc By Cong thuong,
thuce thi phap luat vé phong, chdng xtr ly cac
hanh vi vi pham phap luat, trong d6 c6 gian
lan xudt x& hang hoa.

Bén canh d¢, Luat Hai quan nam 2014
quy dinh trong qua trinh hang hoa dwgc thong
quan, viéc kiém tra va xt¢ ly hang hod gian 1an
xudt x hang hod thudc vé co quan hai quan.
Day ciling la co quan dam nhiém chitc nang
kiém soat hang hoa xudt khau, nhap khiu va
hanh vi gian 1an xudt x hang hoa.

Hai la, quy dinh vé ché tai ap dung ddi
v6i hanh vi gian 1an xuat xit hang hoa

Theo quy dinh phap luat Viéet Nam, hanh
vi gian lan xuat x& hang hoa khién chu thé
thuc hién hanh vi sé bi ap dung cac loai ché
tai x(¢ Iy hinh s, phat vi pham hop dong, boi
thuong thiét hai va bi x&t phat vi pham hanh
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chinh*. C4c bién phap xtt phat vi pham hanh
chinh duoc quy dinh trong hai van ban la
Nghi dinh s 98/2020/ND-CP va Nghi dinh
50 128/2020/ND-CP, cu thé:

biéu 44 Nghi dinh s6 98/2020/ND-CP
quy dinh vé hanh vi vi pham vé xuét x& hang
hoa xuat khau, nhap khau nhu sau:

Triwong hop 1: Phat tién tir 10.000.000
dong dén 20.000.000 dong doi véi hanh vi
tdy xda, stta chita lam sai léch ndi dung Gidy
chiing nhdn xudt xit hang héa hodc chimg tir
tw chiing nhan xudt x&t hang hoéa hodc van
ban chap thuan tu chiing nhan xut x& hang
héa dwgc co quan c6 tham quyén cap.

Triomg hop 2: Phat tién tir 20.000.000
dong dén 30.000.000 dong ddi v6i hdnh vi
cung cdp cdc tdi liéu, chitng tir khong dimg su
thdt vdi co quan, t6 chirc c6 tham quyeén khi
dé nghi cap hodc xac minh Gidy chiing nhan
xudt x hang hoa.

Trieong hop 3: Phat tién ttr 30.000.000
dong dén 50.000.000 dong doi voi mét trong
cac hanh vi vi pham sau day:

- Tw chtng nhan sai xudt xtt hang
hoéa khi duoc co quan nha nudc cd tham
quyén chdp thuan cho tu chitng nhan xuat
xtt hang hoa;

- Lam gia Gidy ching nhan xudt x
hang hoéa hodc chiing tir tw chiing nhan xuat
xt hang hoa trong treong hop khong bi truy
ctru trach nhiém hinh sy;

- Cung cap cAc tai liéu, chiing tir khong
dang su that vdi co quan, to chic ¢d tham
quyén khi dé nghi duoc ty chtiing nhan xuét
xt hang hoa hodc xac minh chitng ti tu chitng
nhan xudt x&t hang hoa.

Trieong hgp 4: Phat tién ti 50.000.000
dong dén 70.000.000 dong ddi voi hanh vi
st dung Gidy chitng nhdn xudt xit hang héa

* Phép luat hinh sy xtt Iy hanh vi gian 1an xuét xtt hang
hoa tai cac Biéu 200 “Téi Tron thué”, Biéu 202 “Toi
lam, budn ban tem gia, vé gié” cua BO luat Hinh sy
nam 2015 (stra d6i b8 sung ndm 2017). Phép luat dan
su quy dinh hau qua phéap Iy déi véi hanh vi glan lan
xuat xt bang cac quy dinh vé giao dich dan su vo hiéu,
hop dong bi huy bo hodc don phuong cham dit hop
dong va céc loai trach nhiém déan sw do vi pham nghia
vu dam bao tinh trung thuc trong viéc cung cap thong
tin vé tai san, hang hod nhu phat vi pham hop dong,
boi thuong thiét hai. Trong bai viét nay, doi tuong
nghién cttu va cac giai phap hoan thién duoc giéi han
tap trung vao phap luat hanh chinh.
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hodc chitng tir ty chiing nhdn xudt xit hdng
héa gia trong truong hop khong bi truy ctru
trach nhiém hinh suw.

Ba la, quy dinh vé hinh thitc xt phat b6
sung d6i voi hanh vi gian 1an xudt x& hang
hoa la tich thu tang vat d6i véi hanh vi vi
pham quy dinh tai cac treong hop dé cap trén.

Bén la, quy dinh vé bién phap khac phuc
hau qua d6i véi hanh vi gian 1an xudt xit hang
hod, bao gom:

- Budc ngp lai s6 loi bat hop phap c6
duoc do thire hién hanh vi vi pham quy dinh
trong 4 truong hop dé cap trén.

- Budc cai chinh thong tin sai su that
vé xuat xit hang hoa ddi véi hanh vi vi pham
quy dinh tai Diéu 44 ctia van ban trén.

Nhin chung, phép luat Viét Nam da co
quy dinh vé bién phap khac phuc hau qua.
Bén canh d6, hanh vi gian lan xudt x& hang
hoa con ¢ thé phai chiu cac loai ché tai duoc
quy dinh tai Diéu 8, 9, 14, 17 Nghi dinh s&
128/2020/ND-CP.

Tuy nhién, xem xét dén cling thi hai bi¢n
phép khéc phuc hau qua néi trén dang mang
tinh chat “trimng phat” cht thé thyc hién hanh

i gian 1an xudt x&t hang hod, chura 16 muc dich
khac phuc hau qua. Khi viéc cai chinh thong
tin dwoc thue hién bén canh nhitng hau qua
phap ly bat loi ma chu thé thuc hién hanh vi
gian 1an xuat x hang hoa phai ganh chiu, cht
thé nay con bi anh huéng uy tin kinh doanh
nghiém trong. Nguoi tiéu dung biét dén hanh
vi sai pham cta chu thé d6 va thuong sé co
khuynh htrong loai trtr danh muc hang hoa
cua cha thé nay trong nhtmg lan mua sam
tlep theo. Bién phap budc cai chinh thong tin
sai sy that khong co gia tri vat chat bu dap
ton that cho nguoi tiéu dung, khong c6 vai tro
khéc phuc thiét hai, béi 1& ¢ nhiing hang hod
sau khi thong tin duoc cai chinh, nguoi tiéu
dung biét dén viéc gian lan xuat x& hang hoa
thi hang hod dé da duoc tiéu dung xong hodc
tr6i noi trén thi treong, duoc “bién hoa” thong
tin khac. Do d6, phap luat Viét Nam can xem
xét b6 sung cac bién phap khac phuc hau qua
nhéam loai bo thiét hai do hang hod bi glan lan
xudt xt nhu: Yéu cau chu thé gian lan xuat x&
hang hoa phai truy thu duoc toan bd Iwong
hang hod bi gian 1an xudt x& hoac tan dung
gia tri hang hoa bi gian lan xuat x&t sau khi
hang hoa nay da loai bé dwoc yéu t6 vi pham
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vao muc dich phi thiwong mai, tranh tinh trang
lang phi tai san...

2. M6t s6 kho khan trong hoat dong xir
ly gian 14n xuét x hang hoa

2.1. Khé khdn vé quy dinh ciia phdp ludt

Mt 1a, Dieu 17 Nghi dinh s6 128/2020/
ND-CP quy dinh xtt phat vi pham hanh chinh
ddi v6i hanh vi xuat khau, nhap khau, kinh
doanh tam nhép, tai xudt, qua canh, chuyén
khau hang hoéa gia mao xudt x& Viét Nam.
Tuy nhién, hién nay chua c6 van ban phap
luat nao quy dinh thé nao 1a “gia mao xuat
xit”, do do viéc xac dinh hanh vi gia mao la
khong c6 co so phap ly.

Hai la, tuy phéap luat Viét Nam da co
quy dinh vé mutc phat cu thé duoc 4p dung
ddi véi ting hanh vi nhung thuece t€ cho thay
so sanh mttc phat vdi loi nhuén tir viéc gian
lan xuat x* dem lai nhiéu hon nhiéu Ian, nén
nhiéu doanh nghiép van cd tinh thuc hién
hanh vi va sn sang chiu phat.

Ba la, m6t sO hanh vi duwoc cac bén chu
thé thuc hién rat linh hoat nhu “thém, bét. .
cac ky hiéu, thong tin mo ta vao Gidy chung
nhan hang hoa nham dat dugc muc dich ctia
minh, nhung phap luat Viét Nam lai khong
liét ké cac hanh vi nay trong quy dinh vé nhan
dién hanh vi gian lan xuat x& hang hoa.

2.2. Kho khdn trong qud trinh thi hanh
phap ludt

Mot la, thuc t€ cho thay cac vu viéc gian
lan xudt xt dugc phat hién sau khi thong quan
va hang hod vi pham da duoc tiéu thu hét.
Viéc truy tim hang hoa gap nhiéu kho khan
do 16 hang da dugc ban cho nhiéu chu thé,
nhiéu noi khac nhau. Viéc diéu tra hang hoa
gian 1an xuat xt* méat nhiéu thoi gian va nhan
luc, do d6 thuc t€ khong thé xac minh duoc
hang hoa gian 1an xudt x con hay khong.

Hai 1, vé hoat dong phoi hop véi cac co
quan lién quan. Thuyec t€, Hai quan Viét Nam
can c6 sit phoi hop véi cac co quan lién quan
nhu Céng an, Quan ly thi trubng, Canh sat
kinh t€, Thanh tra B¢ Khoa hoc va Cong nghé
nham dam bao cung cap va trao ddi thong tin
Ve cac hang hoa trong diém, dia ban c¢6 nguy
co cao gian lan xuat xt; ph6i hop xay dung
ké& hoach bat gitt va xt ly hang hoa gian lan
xuat xtt va phdi hop t6 chirc ngan chin, bat
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gitt va xt ly cac vu viéc vi pham’. Tuy nhién,
viéc phoi hop gitta cac co quan nay thiec t€
thuong gdp van dé khi cac don vi van ton tai
tam ly gitr thong tin phuc vu ndi bd nganh
minh dé1ap thanh tich, khong chia sé voi cac
co quan khag, khién cho vu viéc vi pham xuét
hién quy mo 16n, tinh chdt nghiém trong do
khong duoc xtt 1y kip thoi®.

Trén thyc tién, do thiéu thong tin phdi
hop gitta cacbén, cac co quan co lién quan nén
co quan chire ndng kho c6 thé phat hién va xt
ly dwoc hét cac vi pham. Luc luong nhan s
con mong, cong cu hd tro con han ché khién
hoat ddng xtt Iy hanh vi gian 1an xut x&t hang
hod chua thure sir hiéu qua.

Ba 1a, kho khan trong xt Iy hanh vi gian
lan ddi véi hang hoa xudt khau c6 co ché te
chting nhan xuat x&t. Theo danh gia cua Bo
Cong thuong, trén thuc t€ hanh vi gian lan
xudt xit thuong xay ra d6i voi hang hda xuat
khau sang cac thi treong ap dung co ché
tw chiing nhan xuat x@ (nhu Hoa Ky, EU,
Canada). Nguyén nhan 1a vi cdc thi truong
nhiing qudc gia nay khong yéu cau doanh
nghiép xudt trinh C/O do co quan c6 tham
quyén ctia nudc xudt khau cdp. Néu nudc
nhap khau yéu cau C/O do co quan c6 tham
quyén Viét Nam cap thi Viét Nam c¢6 thé chu
dong kiém tra, giam sat, siét chat cong tac
chiing nhan xuat x. Tuy nhién, d6i voi cac
thi truong khong yeu cau C/O nhap khau,
viéc phong Chong gian 1an xuat x& bang cach
tang cuong quan ly chat ché khi cap C/O la
khong hiéu qua. Theo quy dinh phap luat
Viét Nam, C/O khong phai la chung tir bat
budc, doanh nghiép dwoc tw khai va twe chiu
trach nhiém voi hai quan nuéc nhap khau
nén khi cd chuyén xay ra, co quan chttc nang
ctia Viét Nam sé rat kho vao cudc néu nhw
khong duoc hai quan nudc nhap khau cung
cap thong tin’.

5> Htra Thi Hong (2023), Bio vé quyén s¢ hitu tri tug tai
bién gidi thong qua kiém sodt hang hod gia mao vé s6 hiru
tri tué ciia Hai quan Vigt Nam, Luan én tién si, Truong
Dai hoc Luat Ha N, tr.140.

® Hita Thi Hong, Tldd, tr.141.

7 Ha An (2023), “Néu khé khin trong chong gian lgn
xudt xit, Bo Cong thwong kién nghi”, Tap chi Cong
thwong, https://tapchicongthuong.com.vn/bai-viet/
neu-kho-khan-trong-chong-gian-lan-xuat-xu-bo-
cong-thuong-kien-nghi-67838.htm, truy cap ngay
10/10/2023.
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3. Mot s6 dé xuat hoan thién phéap luat
va nang cao hiéu qua hoat dong xit 1y gian
l1an xuat x&t hang hoa tai Viét Nam

3.1. bé xudt hoan thién quy dinh
phap ludt

Mot la, bd sung khai niém vé “gia mao
xudt x&”. D€ c6 co sd xt phat theo Diéu 17
Nghi dinh s6 128/2020/ND-CP, phép luat Viét
Nam can quy dinh thé nao la “gia mao xudt

@”. Boi 1§, diéu luat nay quy dinh vé x phat
d01 v6i hanh vi xuat khau, nhap khau, kinh
doanh tam nhép tai xuat, qua canh, chuyén
khau hang héa “gid mgo xudt xir Vigt Nam”
nhung Nghl dinh khong g1a1 thich va hudng
dan cu thé vé gia mao xudt xt Viét Nam khién
co quan Hai quan gdp kho khan trong viéc ap
dung ché tai xtr phat mot cach thong nhat.

Theo tac gia, gia mao xuat xit hang hoa
dwoc hiéu la “hanh vi lam gid, tw chitng minh,
cung cdp thong tin khong chinh xdc vé vin dé xudt
x1k hang hod cia chil thé'khong cd tham quyén xic
dinh xudt xir hang hod” .

Hai 4, phap luat Viét Nam can quy dinh
cu thé, mé rong cac hanh vi gian lan xuat x&
hang hoa bang cach liét ké thém cac hanh vi
lam sai 1éch n6i dung xuat xt hang hod nham
bao dam tinh dyr bao, bao quat quy dinh phap
luat vé nhan dién hanh vi vi pham. Theo do,
c6 thé két hop phuong thirc liét ké hanh vi vi
pham voi phuong thitc nhan dién thong qua
hau qua ctia hanh vi gian 1an xuat x& hang
hoa, cu thé:

biéu 44 Nghi dinh s6 98/2020/ND-CP
quy dinh vé hanh vi vi pham vé xudt x& hang
héa xuat khiu, nhap can duoc bo sung thém
mot sO hanh vi bao quat dugc viéc gian lan
xudt xtt khdu nhu sau:

“Phat tién tir 10.000.000 dong dén
20.000.000 dong d6i vo6i hanh vi tdy xda, sia
chita, thém, bot biéu twong, ki hiéu hodc bat
ky hanh vinao lam sai léch ngi dung Gidy chirng
nhdn xudt xir hang héa hoac chiing tit tie chitng
nhan xudt x&¢ hang hoéa hodc van ban chap
thuadn tw chiing nhan xuat x& hang hoa duoc
co quan ¢6 tham quyén cap”

Ba 1, hoan thién quy dinh phép luat vé
cac bién phap xt ly hang hoa gian lan xuat
xtr. Diéu 44 Nghi dinh s6 98/2020/ND-CP quy
dinh bién phap x ly hang hoa gian lan xuat
xtt nhung moi ding lai ¢ cac bién phap tich
thu; cac bién phap thu hoi hang hoa... Trong
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mot sO truong hop, hang hoa bi gian lan vé
xudt xt can duogc x ly triét d€ tranh khong
gay thiét hai cho nguoi tiéu dung hodc phai
bi tiéu huy, trtr khi viéc tiéu huy trai véi quy
dinh ctia phép luat. D6i voi hang hod dugc
dua tra lai nuwée xudt khau thi can phai loai
b yéu t0 gian lan xudt x& trude khi tai xuat.
Tham chi, véi mot s6 qudc gia nhw Trung
Qudc, hang hoa bi gian lan xudt x& co thé 1a
hang hoad cdm xudt khau, tiéu thu ngoai thi
truong®. Nhiing hang hod bi tich thu nay can
duoc phan loai c6 thé trd thanh hang hoa ti
thién néu van dam bao chat hrong hodc bi loai
bo néu khong loai trir duge yéu t6 vi pham
va khong dam bao chat lugng. Do d6, Diéu
44 Nghi dinh s6 98/2020/ND-CP can duoc bo
sung quy dinh vé cac bién phap xt ly d6i voi
hang hod gian 1an xudt x& nhu sau:

- Budc tiéu huy d6i véi hang hod gian
lan xudt x& h.‘ang hod; truong hop héng hoa
loai bo duwoc yeu t0 gian lan xuat x& thi xem
xét duwra vao st dung khong nham muc dich
thwong mai.

- Dai véi hang hoa nhéap khau thi dp
dung bién phap khac phuc hau qua la bude
tai xudt néu loai bo dugc yéu td vi pham trén
hang hoa.

- Budc dwa ra khoi lanh thé doi vai
hang hoad qua canh gian lan vé xudt x hang
hoa, hang hod phai duoc dua dén chinh qudc
gia qua canh xudt khau.

Bén 14, hoan thién quy dinh phép luat vé
tham quyén ctia Hai quan trong viéc kiém soat
hang hoa gian 1an xuat x&. Diéu 73 Luat Hai
quan nam 2014 quy dinh co quan Hai quan c6
quyén kiém soat d6i voi hang hoa xuat khau,
nhap khau thudc moi loai hinh. Tuy nhién,
hang hod gian luan xuat xi qua canh qua Viét
Nam lai khong bi tam diing thu tuc hai quan.
Maic du Diéu 214 Luat SO httu tri tué ndm
2005 (stra doi bd sung cac nam 2009, 2022) quy
dinh hang ho4 gian 1an xuat x& c6 thé bi budc
dua ra khoi lanh tho Viét Nam do xam pham
quyén so httu tri tué nhung thuc t€ cho thay co
quan Hai quan chua ¢6 co ché cu thé cho viéc
tam dimg lam tht tuc va tam gitt hang hoa.
Do d6, khoan 4 biéu 73 Luat Hai quan can bo

8 Regulations of the People’s Republic of China on
Customs Protection of Intellectual Property Right, http://
english.customs.gov.cn/statics/d95ecac5-4be9-4d 69-
b71£f-c77169e73360.html, truy cap ngay 10/10/2023.
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sung quyeén dugc tam ding lam thu tuc, dong
thoi thong bao cho co quan Hai quan qudc gia
noi lam thu tuc nhap khau hodc diém lam tha
tuc cudi cung truede khi lam tha tuc qua canh
tai Viét Nam dé co quan ctia qudc gia d6 tién
hanh kiém tra va x ly vi pham.

3.2. Dé xudt ning cao hiéu qua thuc thi
phdp ludt vé xir Iy gian lgn xudt xit hang hod
tai Viet Nam

Mot la, d6i véi co quan hai quan: Chu thé

thuc hién hoat dong kiém tra chuyén nganh
cua hé thong co quan quan ly nha nuwdce trong
linh viee xuat nhap khau noéi chung va quan ly
xudt x@ hang hod noi riéng, cu thé: Xay dung
quy trinh don gian hoa cac hoat dong kiém tra
chuyén nganh, thong nhét va nghiém tuc trién
khai hoat dong “mot ctra” - mot dau mai, tiép
tuc nang cao vai tro ctia co quan Hai quan,
tuyét doi loai bo cac budc, cac thu tuc dang
ky ruom ra’. Co quan c6 chirc nang kiém tra
chuyén nganh can tich cuc tang cuong hoat
dong tap huan dé cac quan trong hé thong
nganh doc nam duoc chiic nang, nhiém vy,
minh bach trong viéc thuec hién nghia vu va
chiu trach nhiém, loai bo cac bat cap con ton
tai, dam bao tiing can bd hiéu va thuc hién
dang quy dinh phap luat. Cu thé:

- Nang cao nang lwc kiém soat hang hoa
gia mao xuat xt: Dam bao tiéu chuan tuyén
dung cong chiec Hai quan. Sau khi tuyén
dung, dam bao can bo Hai quan duoc dao tao
bai ban va chuyén sau vé phap luat, nghiép vu
phong chdng hang hoa gia mao xuat x;

- Xay dung B¢ tiéu chi nhan dién hang
hod gia mao xudt xi: Thong qua viéc tong
hop bao cao hoat dong nganh, cung cap va
trao doi dir liéu dang ky kiém soat hai quan
gifta cac don vi hai quan nham xay dung ting
dung cong ngheé thong tin tich hop Bo tiéu chi
danh gia nhan dién hang gia mao xuat x va
tich hop véi hé thong co so dit liéu nghiép vu
v6i hé thong mot cira qudc gia;

- Kiém soat hang hoa gia mao xuat xt
bang md hinh hai quan thong minh: Bang
cach sit dung dit liéu, thong tin khai bao
trudc vé phuong tién van tai xudt nhap canh
hang ho4, loai hang hoa xuat nhap canh, két

? D6 Thi Lan Anh, “Quy dinh vé xudt xtt hang ho4 tai
Viét Nam - Mot s6 bat cap va kién nghi hoan thién”,
Tap chi Ngheé ludt, s thang 02/2022.
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ndi voi Heé thong dang ky kiém soat hang hoa
gia mao va Hé thong thong quan hang hod
tee dong trong xtt ly cac hoat dong nghiép vu
cua hai quan, st dung tri tué nhan tao va cac
ang dung khoa hoc cong nghé so sanh dit liéu
nhap vao voi B tiéu chi danh gla nham nhan
dién dau hiéu cua hang hod gia mao va nhanh
chong nhat;

- Tang cu(yng hiéu qua hoat d()ng hop
tac, ph01 hop voi cac co quan trong nwdc va
quoc t¢ nham cap nhat cac hanh vi gian lan,
gia mao xuét xtt hang hoa dé tmg pho kip
thoi hodc phoi hgp ngan chan, khac phuc
tranh thiét hai nghiém trong xay ra'.

Hai la, d6i voi chu thé san xudt, gia cong
hang hoa, cha thé kinh doanh: Tang cuong
tuyén truyén phd bién phép luat, nang cao y
thitc tuan thu phap luat vé xuat xit hang hoa
va hau qua phap ly bat loi ma chu thé nay
phai ganh chiu khi thiee hién hanh vi gian lan
xudt xit hang hoa.

Ba la, d6i vo6i nguoi tiéu dt‘mg Tang
ceong nang luc nhan dién xudt x& hang
hod cho nguoi tiéu ding nhdm ting cudng
lwee lucmg ho tro hoat dong hau kiém, phat
hién soém hang hoa gia mao xudt x&, ho tro
co quan nha nuwdc phat hién va thu hoi san
pham, hang hoa gian lan xuat xt, dinh danh
chu thé phai chiu trach nhiém do hanh vi vi
pham phap luat./.
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