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Tém tat: Tham nhiing chinh sdch 1a mt hinh thdi tham nhiing tinh vi va nguy hiém, de doa dén
tinh minh bach va dan chii ciia hé thong phép ludt. Tai Vigt Nam, nghién citu vé vin dé nay vin
con nhiéu han ché’do khodng trong phdp 1y va nhiing tranh cdi vé ndi ham khdi niém. Bang phuong
phdp phan tich - tong hop va so sdnh, bdi viét cung cdp mot cach nhin toan dién va diy du hon vé
ban chdt, ddc diém nhdn dién va diéu kién phdt sinh tham nhiing chinh sdach. Két qua nghién citu sé
phat trién cdc co s 1y lugn vé tham nhiing chinh sdch, dong thoi déng gop vao muc tiéu ciia Nghi
quyét s6 66-NQ/TW ngay 30/4/2025 ciia Bo Chinh tri vé d6i mébi cong tic xdy dung va thi hanh
phép ludt, ddp ting yéu ciu phdt trién dat nudc trong ky nguyén mdéi (Nghi quyét s6'66-NQ/TW).
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REGULATORY CAPTURE IN VIETNAM:
IN SEARCH OF FUNDAMENTAL THEORY

Abstract: Regulatory capture is a sophisticated and perilous form of corruption that threatens the
transparency and democracy of the legal system. In Vietnam, research on this issue is limited owing
to existing legal gaps and ongoing controversy surrounding its conceptual framework. By employing
a synthesis and comparative methodology, this paper aims to provide a more comprehensive and
complete overview of the nature, identifying characteristics, and causal conditions of regulatory
capture. The findings are expected to advance the theoretical foundations of regulatory capture,
while also contributing to the objectives of Resolution No. 66-NQ/TW dated April 30, 2025 of the
Politburo on innovation in law-making and enforcement to meet the requirements of national

development in the new era (hereinafter referred to as Resolution No. 66-NQ/TW).
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Piat van de

Tham nhiing ¢ Viét Nam la mot van nan
nghiém trong va thu hut sy quan tam dac biét
cua gidi chuyén gia khoa hoc trong nuwdc va
qudc t€. Cac loai hinh tham nhiing cling rat
da dang va phttc tap, trong d6 “tham nhiing
chinh sach” la mot hinh thai tham nhiing gay
ton hai tryee ti€p dén nén phap quyén. Van dé
nay lan dau tién chinh thirc duoc thira nhan tai
Quy dinh s6 178-QD/TW ngay 27/6/2024 cua
B Chinh tri vé kiém soat quyén luc, phong,
chong tham nhiing, tiéu cuc trong cong tac xay
dung phap luat (Quy dinh s6 178-QD/TW).
Day la co s& chinh tri quan trong, nhin nhan
tham nhting chinh sach nhw mot dang tham
nhiing trong linh virc xay dung phap luat. Viéc
ban hanh Quy dinh s6 178-Qb/TW da cho thay
s chuyén bién manh mé trong cach ti€p can
cua Dang va Nha nudc d6i véi viéc ngan chan
va xtt ly cac hanh vi tham nhiing trong quy
trinh ban hanh van ban quy pham phép luat.
Dong thoi, diéu nay cing mo rong khong gian
nghién cru chuyén biét, c6 y nghia cho viéc
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nhan dién va dé xudt giai phap phong, chong
tham nhiing chinh sach hiéu qua.

Nghi quyét s6 66-NQ/TW dugc ban hanh
v6i nhiéu quyét sach chién lugc, néu ro giai
phdp quan trong hang dau la ting cuong
kiém soat quyén lic; phong ngtra, ngan chéan
moi biéu hién truc 1oi, hudng téi chinh sach;
thure hién nghiém ky ceong, ky luat, va cac
quy dinh vé kiém soat quyén luc, phong,
chéng tham nhiing, lang phi, tiéu cuc, “loi
ich nhém” trong xay dung va thi hanh phap
luat. Qua do6, thé hién sy quyét tam manh mé
cua Dang d6i véi cong tac xay dung va thi
hanh phap luat, vi mot nén lap phap trong
sach, vitng manh va titng budc hoan thién
Nha nudc phdp quyén xa hoi chit nghia Viét
Nam. Bai viét sit dung phuong phap phan tich
* Email: Tghohai@gmail.com
Phé Gido su, Tién si, Vién trudng Vién Nha nudc va
phdp lugt, Hoc vién Chinh tri quoc gia H6 Chi Minh
** Email: Ngochuyendang0705@gmail.com
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- tong hop va so sanh luat hoc dwa trén cac tai
liéu khoa hoc trong va ngoai nudc vé tham
nhiing chinh sach, c6 gia tri tham khao cao.
Pham vi nghién cttu tap trung vao khia canh

ly luan va dac biét nhan manh Quy dinh s6

178-Qb/TW, khong chon di sau khao sat thuc
tién. Gi6i han nay ciing mo ra huéng nghién
ctu tiép theo vé thuc trang tham nhiing chinh
sach ¢ Viét Nam va dé xuat giai phap chi tiét.

1. Khai quét vé tham nhiing chinh sach

1.1. Khai niém tham nhiing chinh sdch
duéi goc do quéc &

Bai viét st dung thuét nglt “tham nhing
chinh sach” (regulatory capture) d€ 1am rd hon
vé mot hinh thai tham nhiing tinh vi. Cach
ti€p can nay giup phan biét rd rang vdi cac
thuat ngtt trong tu nhung cé y nghia khac
nhau, nhu “thadu tom chinh sach” (policy
capture) “tw ban than htru” (state capture), hay

“thau tom quyeén lwc” (political capture). Vé
mat khai niém, hién twong tham nhiing chinh
sach duoc nhin nhan qua nhiéu goéc do, ti
chinh trj, kinh té&, cho dén phép ly. Tuy thudc
vao tling boi canh kinh t& chinh tri, xa hoi,
hién tuong nay mang nhiing sac thai va cach
hiéu riéng, phan anh sy phttc tap va da dang
cua cac hé thong quyeén luc nha nude 6 moi
quoc gia.

O céc nuéc dan chi phwong Tay, hién
tuong tham nhﬁng chinh sach da dwoc nghién
ctru mot cdch rong rai va coi mo tir sau Chién
tranh thé g101 thit hai, gan lién v4i su phat trién
cua Nha nuéc diéu tiét kiéu My (American
regulatory state) & nhitng thap nién cua thé ky
20. Khéi niém nay ban dau dwgc dung dé phé
phan hién tuong cac nganh cong nghiép chi
pho1 quy dinh phap luat nham phuc vu loi ich
riéng. Dén thap nién 1970, van dé duoc thao
luan rong rai nho cong trinh nghién clru cua
George Stlgler vé “Ly thuyét vé quy dinh kinh

, chi ra rang quy dinh phap luat dwoc tao
ra b01 nganh va duoc thiét ké va van hanh chu
yéu vi loi ich ctia chinh nganh d6. Trudc do,
vao nhitng nam 1950, cac hoc gia nhu Samuel
P. Huntington va Marver H. Bernstein ciing
da dat nén moéng cho ly thuyét nay qua cac
cong trinh nghién cttu vé chu nghia hanh vi'.

Theo doi su phat trién ly thuyét vé tham
nhiing chinh sach, Ernesto Dal B6 1a mot nha

! Novak, W.J. (2013), “A Revisionist History of Regulatory
Capture”, Preventing regulatory capture: Special interest
influence and how to limit it, Carpenter D., Moss D.A.
(Eds.), Cambridge University Press.
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kinh t€ hoc ndi tiéng, da nghién ctru sdu rong
vé chu dé nay trong tac pham “Tong quan
vé tham nhiing chinh sach” vao nam 2006.
Dal B6 da hé thong hoa khai niém nay trén
hai phuong dién: Theo cach hi€u rong, tham
nhiing chinh sich la qua trinh ma cac nhém
loi ich dac biét tac ddong dén viéc quan ly nha
nudc dudi bat ky linh vuc nao, tir chinh sach
thué, tién té, d6i ngoai, cho dén cac dao luat.
Theo cach hiéu hep, d6 la qua trinh ma cac
doanh nghiép thao ting co quan nha nudc
von duoc 1ap ra dé€ quan ly cac doanh nghiép
do6. Pang chu y, bai viét cung cdp mot khuon
kho phan tich dua trén md hinh phan cap
ba tang bao gom Chinh phu (nguoi ra quyét
dinh), co quan quan ly va doanh nghiép tham
gia quy trinh ban hanh chinh sach. M6 hinh
nay cho thdy kha nang thong dong gitta cac
chu thé thong qua trao doi loi ich va thong
tin, ttr d6 tao diéu kién cho tham nhiing chinh
sach. Ngoai ra, hanh vi nay con dwgc nhan
dién qua cac hinh thitc nhue méi gioi loi ich
tap thé, luan chuyén nhan su cong - tu, van
dong hanh lang thong tin, ap lwc cudng ché,
va gdy anh huwong lén cac uy ban, cho thay
mot bitc tranh phttc tap trong cudc choi loi ich
gitta cac chu thé?.

B6 sung cho cach tiép can cua Dal Bo,
nghién cttu “Tu duy lai vé tham nhiing chinh
sach” nam 2012 ctia Agrell va Gautier da duwa
ra phan tich chi tiét hon vé mo6 hinh phan cap
ba tang. Trong do, tang trén cung la nguoi ra
quyé't dinh chinh tri, tié’p theo la co quan quan
ly, va thap nhét la cdc doanh ngh1ep Trong
cau trac nay, mdi chu thé déu c6 1oi thé rleng,
Chang han, cac doanh nghiép c6 ddc quyén
ti€p can do6i voi nhitng thong tin quan trong
phuc vu cho qua trinh ra quyét dinh nhu chi
phi, ddc diém nhu cau va cong nghé. Trong
khi d6, nguoi ra quyét dinh chinh tri bd nhiém
co quan quan ly d€ lam trung gian thu thap
thong tin. Khi co quan quan ly phu thudc vao
th6ng tin do doanh nghiép cung cé’p, théng
tin nay c6 thé bi lam bop méo va sai léch
nham phuc vu loi ich ctia doanh nghlep Su
bat can xtng thong tin gitra co quan quan ly
va doanh nghiép c6 thé dan dén tham nhiing
chinh sach. Bén canh do, nghién cttu phan
loai cac phuwong thie tdc dong thanh bat hop
phép (gian lan, tham nhiing, ép budc) va hop
phép (van dong hanh lang, cac méi quan tam

2 Ernesto Dal B6 (2006), “Regulatory capture: A review”,
Oxford Review of Economic Policy, p. 203-225.
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vé nghé nghiép). Theo d6, van dong hanh
lang la hanh vi hop phap khi cac nhom loi ich
gdy anh huong dén Chinh phua thdng qua cac
kénh chinh tri d€ dat duoc quyét dinh 6 loi
cho ho. Néu nhém loi ich st dung cac cach
thirc bat hop phap nhu héi 16 thi khong con
dwoc xem la van dong hanh lang ma la tham
nhiing chinh sach’.

Du duoc gidi hoc thuat phan tich ky luong,
tham nhiing chinh sach van ton tai nhu mot
“chuan muc ngdm” trong thuc tién xay dung
phép luat va chinh sach, thoat khoi sy xem
xét ¢ tinh phé phan hay tra van hoc thuat
nghiém tuc*. Nhin chung, cac nghién ctru déu
thong nhat vé dinh nghia tham nhiing chinh
sach la viéc tao ra cac quy dinh phap luat di
nguoc voi loi ich cong cdng, hodc cac chinh
sach dua ra nhim phuc vu loi ich cua mot
nhom loi ich nho hoac cac loi ich ca nhan khac
va gdy ton hai dén cac muc tiéu dugc néu ra
dé phuc vu lgi ich chung®.

1.2. Van dé tham nhiing chinh sdch ¢ Vigt Nam

Dat trong boi canh kinh té - chinh tri tai
Viét Nam, tham nhiing chinh sach la mot
chu dé nhay cam va kho “chi mat goi tén”,
cting nhu chua c6 nhiéu nghién ctru khoa hoc
chuyén sau. Khong chi thidu vang khéi niém
chinh thttc, hinh thai tham nhiing nay cting
chua duoc dé cap rd rang trong cac van ban
phap luat hién hanh ctia Viéet Nam. Thay vao
d6, van dé mdi chi duwoc nhan dién va phan
anh trong mot s6 van ban chi dao ctia Bang
va Nha nudc vé cong tac phong, chong tham
nhiing ndéi chung. Trong d6, tham nhiing
chinh sach dwoc dién giai véi cac tén goi khac
nhau nhw “lgi ich nhom”, “lgi ich cuc bd”,
“bao ké&” chinh sach, “san sau” hay “tw duy
nhiém ky”. Muc 2 Két luan s6 19-KL/TW ngay
14/10/2021 ctia Bo Chinh tri vé dinh hudng
chuong trinh xay dung phdp luat nhiém ky
Qudc hoi khéa XV néu rdo vé viéc con biéu
hién tiéu cwc trong cong tic xdy dwng phdp ludt,
long ghép “lgi ich nhom”, lgi ich cuc bg cia co
quan quan ly nha nwéc trong van ban phdp lugt.
Ngoai ra, tai Hoi nghi toan quéc tong két 10
nam cong tac dau tranh phong, chdng tham

3Per]. Agrell, Axel Gatier (2012), “Rethinking Regulatory
Capture”, Recent Advances in the Analysis of Competition
Policy and Regulation, Joseph E. Harrington Jr & Yannis
Katsoulacos (Ed), Edvard Elgar Publishing.
4 Novak, W.]., Tldd.

5 Thaw, D. “Enlightened regulatory
Washington Law Review, 89(2)/2014.

32

capture”,

Khoa hoc Kié it

nhiing, tiéu cyc, do Bo Chinh tri t6 chttc ngay
30/6/2022, ¢& Tong Bi thu Nguyén Phu Trong
nhan manh “Phdi c6 co ché kiém sodt chat ché
viéc xdy dung chinh sich, phdp ludt vé quan ly
kinh t&'- xi hi dé" han ché sw tic djng tiéu cyc
cua “nhém lgi ich”, “sin sau”, “tw duy nhi¢m
ky”; ngan chan nguy co nay sinh tham nhiing,
tieu cwc ngay tie khi xay dwng chinh sach, phap
lugt”. Ti€p d6, Nghi quyét s6 27-NQ/TW
ngay 09/11/2022 ctia Hoi nghi lan th sau
Ban Chap hanh Trung wong Dang khoa XIII
vé tiép tuc xay dung va hoan thién Nha nudc
phép quyén xa hoi cht nghia Viét Nam trong
giai doan moi da néu rd hon”Ting cwong kiém
tra, gidm sdt, xir Iy vin ban quy pham phap ludt
trai phdap ludt; siét chat ky ludt, ky cwong, dé cao
trach nhi¢m, nhat la trach nhigm nguoi dirng dau,
kién quyét chong tiéu ciwec, “loi ich nhom” trong
cong tac xay dung phdp ludt” (muc 3.IV).

Hau hét cac van ban chi dao déu c6 tinh
dinh huéng va ran de, tuy nhién, mét co so
chinh thttc dinh danh va quy dinh chi tiét vé
hanh vi nay van con thiéu sét. Phai dén khi
Quy dinh s6 178-QD/TW dugc ban hanh, van
dé nay moéi duoc chinh thiee ghi nhan dudi
tén goi “tham nhiing trong cong tac xay dung
phap luat”. DBinh nghia duoc néu tai khoan 4
biéu 2 Quy dinh s6 178-QD/TW: “Tham nhiing
trong cong tic xdy dwng phdp ludt la hanh vi cia
nguoi c6 thaim quyén trong cong tdc xdy dung phip
lugt da lgi dung, lam dung chirc vu, quyén han
dweoc giao trong cong tdc xdy dwng phdp luat vi vu
lpi”. Theo d6, Biéu 5 Quy dinh s6 178-Qb/TW
cing da cd cac quy dinh cu thé vé cac hanh
vi tham nhing bao gom: (i) C8 y chu tri ban
hanh hodc tham muwu ban hanh van ban quy
pham phap luat c¢6 ndi dung thé hién loi ich
nhom, cuc bd; ¢d y tri hoan viéc dinh chi, bai
bo, thay thé, stra doi, bd sung, ban hanh mai
van ban quy pham phdp luat vi muc dich lgi
ich nhom, cuc bd; (ii) Nhan tién, tai san, 1oi ich
vat chat hodc cac loi ich khac dwdi moi hinh
thirc d€ ban hanh hodc tac dong dén co quan,
t0 chitc, nguoi c6 tham quyén trong cong tac
xay dung phap luat nham ban hanh vén ban
quy pham phap luat c6 ndi dung thé hién loi
ich nhém, cuc bd; (iii) Pua héi 16, méi gidi hoi
16 cho nguoi ¢ tham quyeén trong cong tac xay
dung phép luat nham ban hanh van ban quy
pham phap luat c6 noi dung thé hién loi ich
nhom, cuc bg; (iv) Loi dung chic vy, quyén
han duoc giao trong cong tac xay dung phap
luat dé dinh hudng truyén thong khong bao
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dam khach quan va khong dung su that vé
noi dung chinh sach trong cong tac xay dung
phap luat vi vu loi; (v) Lam quyén, cau két véi
doanh nghiép, t6 chirc, cd nhan khac dé trucloi
trong cong tac xay dung phap luat.

Thuec té, cong tac xay dung phap luat bao
gom rat nhiéu giai doan, trinh tu va thu tuc
phtic tap, tr 1ap ké hoach xay dung phap luat
va thong qua ké hoach, soan thao du thao luat,
14y y kién gop y, trinh du thao cho dén thong
qua. Hanh vi tham nhiing chinh sach c6 thé xay
ra trong bat ky giai doan cua quy trinh nay. Cu
thé, & giai doan soan thao, day la giai doan ma
cac nhém 1gi ich ¢6 thé tac dong truc tiép lén
noi dung du thao. Theo d6, nhitng ca nhan soan
thao véan ban cé thé chu dong dwa vao cac noi
dung ¢6 loi cho nhém loi ich cuc by, bang viéc
st dung ngon ngu phap ly map mo, tao ra cac
“ké ho” hoac “10 hong d€ nhom loi ich truc
loi. Chéng han, ho c6 thé cai cam quy dinh vé
tht tuc hanh chinh ruom ra véi cac g1ay phép
con’ khong can thiét, tao co hoi dé can bo sach
nhiéu va nhan héi 16°. Tham chi, mot noi dung
trong van ban luat c6 thé duoc cai dat ¢ cha y
bdi mot bo, nganh dé tao ra cac chinh sach vu
dai cho chinh bg, nganh d6. Vi du nhu quy dinh
vé tro cap, tro gia cho cac loai hang hoda, dich
vy ma nhom dang cung cap; 4p dung cac bién
phap thué quan hodc rao can ky thuat dé bao
ho méau dich; hodc duy tri vi tri ddc quyén trong

mot s6 nganh, linh vuc nhat dinh’. Hon ntta, dé€

dam bao dat dwoc muc tiéu vu loi, cac hanh vi
tham nhiing cting tiép tuc dugc thyc hién thong
sult o cac giai doan tiép theo ctia quy trinh xay
dung phap luat. Bién hinh, ¢ khau phan bién
chinh sach, tham nhting cang tinh vi hon khi cac
chu thé ¢6 tham quyén ¢ y dwa nhitng ca nhan
thudc nhom loi ich dé€ dong thuan va tng ho
quan diém voi ndi dung diéu luat, thay vi dam
bao su tham gia ctia cac chuyén gia doc lap,
khach quan. Hau qua la chinh sach, quy dinh
phap luat dwgc ban hanh sé bi bop méo, sai léch,
v0 hinh trung tao ra hanh lang phap ly cho viéc
truc loi trong mot khoang thoi gian dai cho mot
nhém déc quyén, cht khong phai la mang lai

6 Dinh Van Minh (2025), Kiém sodt quyén lwc la gidi phip
hang ddu tri tham nhiing chinh sdch, https://vietnamnet.
vn/kiem-soat-quyen-luc-la-giai-phap-quan-trong-hang-
dau-tri-tham-nhung-chinh-sach-2399190.html.

7 Luu Van Quang (2017), Nhin dién mgt s6 nguy co tham
nhiing tiv qua trinh hoach dinh chinh sich ¢ nwoc ta hién
nay,  https://tapchicongsan.org.vn/web/guest/nghien-cu/-
/2018/48395/nhan-dien-mot-so-nguy-co-tham-nhung-tu-
qua-trinh-hoach-dinh-chinh-sach-o-nuoc-ta-hien-nay.aspx.
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loi ich chung cho ngwoi dan, doanh nghiép va
phat trién chung cua dat nuwdc. Hon hét, tham
nhiing chinh sach gay ra sy canh tranh kh@ng
lanh manh, kim ham, can tré su phat trién cta
mot quoc gia bang cach bé cong luat phap, dan
dan sé lam suy yéu nén phap quyén. Do vay,
khéc vdi cac hanh vi tham nhiing don lé khdc,
tham nhting chinh sach duoc xem la hoat dong
phtic hop gdom cac hanh vi ké tiép nhau, quan
hé chit ché vdi nhau, do ¢é nhiéu cd nhan va
nhém cha thé ¢6 vi tri, chiic ndng, quyén han
khéac nhau tién hanh nham chuyén hda quyén
loi thanh nhitng quy tac phap ly, the hién chiing
dudi nhitng hinh thitc chinh sach, phap luat,
chu yéu la cac van ban phap luat®.

1.3. Ban chdt ciia tham nhiing chinh sdch
¢ Viét Nam

Tham nhiing chinh sach & Viét Nam co
nhiing dédc diém dac thu can phan tich sau hon
d€ c6 thé nhan dién va ngan chdn hiéu qua.

Dgc diém thir nhat, cht thé ctia tham nhiing
chinh sach 1a nhém loi ich. O Viét Nam, khai
niém “nhoém loi ich” thuwong dwgc hiéu theo
nghia tiéu cuc. D6 khong phai la loi ich cua
mot giai cap hay tang lop xa hoi, ma la loi
ich cia mot nhom thiéu s6 c6 moi quan hé
chat ché véi nhau, tim cach truc loi cho chinh
nhém minh, bat chdp diéu d6 di nguoc lai loi
ich chung ctia quéc gia va dan toc’. Khoan 5
biéu 2 Quy dinh s6 178-QD/TW néu rd “Loi
ich nhom, cuc by trong cong tic xdy dung phdp
ludt la hanh vi tham nhiing ciia ngwoi cé thim
quyén trong cong tdc xay dung phdp ludt c6'y [ong
ghép, dwa vao hodc khong dwa vao trong vin ban
quy pham phdp ludt cic quy dinh voi muc dich
phuc vu, ddp 1tng hodc bao vé lgi ich riéng cua mot
nhom nguoi hodc loi ich cuc bg cua co quan, t6
chire, dia phwong, doanh nghiép ma lgi ich do co
tinh chit khong chinh dang, gdy thiét hai cho lgi
ich cia Nha nwedc, loi ich ciia Nhin din”. Cu thé,
cac co quan nha nuwdc va cac cd nhan c6 tham
quyén 6 nhiéu cap, tit cac co quan lap phép,
hanh phap dén cac t6 chitc chinh tri - xa hoi,

8 Nguyen Qudc Stru (2022), Phong, chéng tham nhiing va
kiém sodt vin dong chinh sich trong quy trinh xdy dwng phip
ludt, https://www.tapchicongsan.org.vn/media-story/-/
asset_publisher/V8hhp4dK31Gf/content/phong-chong-
tham-nhung-va-kiem-soat-van-dong-chinh-sach-trong-
quy-trinh-xay-dung-phap-luat.

9 Nguyén Van Chung (2020), Kiéin sodt, ngin chin “nhém lpi
ich” ¢ Viét Nam hi¢n nay, https://www.tapchicongsan.org.
vn/web/guest/chinh-tri-xay-dung-dang/-/2018/816206/
kiem-soat%2C-ngan-chan-%E2%80%9Cnhom-loi-
ich%E2%80%9D-o-viet-nam-hien-nay.aspx.
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to chirc chinh tri xa hoi nghé nghiép déu tham
gia vao hoat dong xay dung phap luat. Ttr d6,
nhom 10i ich thuong hinh thanh ttr mdéi quan
hé gitta cac chu thé c6 thdm quyén trong bd
may nha nudc va cac chu thé ngoai nha nude
(nhu doanh nghiép, td chirc xa hoi). Sy cau
két nay tao nén mot vong tron khép kin, noi
cac bén cung thong dong va truc 1oi trong quy
trinh xay dung phap luat. Cdc nhoém loi ich sé
tan dung vi th€ va tham quyén cua minh dé
kiém soat thong tin, phan b6 cac nguon luc
theo hudng c6 loi cho nhom 1oi ich ctia minh
hay thiét ké cac thu tuc hanh chinh nham tao
loi thé. Céac hanh vi dién ra rat tinh vi d€ van
dam bao nguyén tac nhw tuan thu ding thdm
quyén, hinh thttc, trinh tu, tht tuc xay dung,
ban hanh van ban quy pham phép luat.

Ddc diém thit hai, trong tham nhing chinh
sach c6 yéu t6 “vu loi”. Khoan 1 Diéu 2 Luat
Phong, chong tham nhiing nam 2018 quy
dinh tham nhiing la hanh vi ctia nguoi co
chttc vy, quyén han da lgi dung chiic vy,
quyeén han d6 vi vu lgi. Trong d6, vu lgi dugc
giai thich 1a viéc nguoi c6 chirc vy, quyén han
loi dung chttc vy, quyén han nham dat dwoc
loi ich vat chat hodc loi ich phi vat chat khong
chinh dang (khoan 7 Diéu 3). Hon nita, Nghi
quyét so 03/2020/NQ-HDTP ngay 30/12/2020
cua Hoi dong Tham phan Toa an nhéan dan toi
cao vé huéng dan 4p dung mot sd quy dinh
ctia Bo luat Hinh sy (BLHS) trong xét xtt toi
pham tham nhiing va t6i pham khac vé chtc
vy, cu thé héa “cac 1oi ich phi vat chat” bao
gom: Tai tro kinh phi di du hoc, du lich; tang
thudng, dé xuat tang thudng cac danh hiéu,
giai thuwong; bau ctr, bd nhiém chiic vy; nang
diém thi; htta hen cho t6t nghiép, di hoc, di
thi dau, di biéu dién & nwéc ngoai; hodc hoi 16
tinh duc... (khoan 3, khoan 4 Diéu 3). Trong
khi d6, “vu lgi” ma cha thé tham nhiing chinh
sach dat dwoc khong phai 1a nhitng khoan loi
trudc mat, ma 1a mot thist ché truc loi 1au dai
phuc vu mét nhém loi ich nhét dinh, nhung
lai duoc che day bﬁing mot “vo boc” chinh
sach hop phap, t6t dep va van minh. Do d¢,
tham nhiing chinh sach dé€'lai hau qua rat kho
lwong cho xa hoi.

Dic diém thir ba, hanh vi tham nhiing nay
rat kho phat hién va diéu tra. Mot la, vi hé qua
ctia mot chinh sach phap luat bi tham nhiing
c6 thé dién ra tir tit, khé nhin thay do che gidu
bdi cac bién dong kinh té - chinh tri phtic tap,
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hodc bi nguy trang dudi vo boc ctia cac quyét
dinh hop phap. Diéu nay khién cho viéc diéu
tra nguyén nhan, thu thap ching ct, ching
minh hanh vi tham nhiing chinh sach la mot
th thach 16n. Hai la, quy trinh lam luat ¢ Viét
Nam kéo dai nhiéu giai doan, giai doan trudc
la tién dé cho giai doan sau, va giai doan sau
phai dua vao giai doan triedc. Do vay, khi mot
du thao luit cé tinh chat loi ich nhém, cac ca
nhan trong nhom loi ich sé phoi hop, bao vé
va thac day du thao dé di qua cac giai doan tte
lap ké' hoach dén thong qua dy thao. Hanh vi
thao ting chinh sach tré nén c6 tinh hé thong,
kin ké va rat kho bi phat giac.

2. Céac diéu kién lam phat sinh tham
nhiing chinh sach ¢ Viét Nam

O Viét Nam, hién twong tham nhiing
chinh sach c6 thé nay sinh ttr cac ly do sau:

Thit nhdt, moi treong dé xay ra tham nhiing

Co thé danh gia Viét Nam la mot quoc
gia c6 mdi trudng dé xay ra tham nhiing, véi
ty 1& tham nhing 6 muc cao trén thé gidi.
Cu thé, theo Chi s6 Nhan thitc Tham nhiing
(CPI) do T6 chittc Minh bach Qudc té€ cong bd
vao nam 2002, Viét Nam xé&p hang 102/116 va
nam trong nhém cac qudc gia cé mikc d6 tham
nhiing cao nhat thé gi¢i'’. Bén nam 2022, du
vi tri da cai thién lén hang 77/180", CPI cua
Viét Nam van nam dudi muc trung binh.
Nguyén nhan bat ngudn tir nhiéu yéu t8, nhuw
quy trinh quan ly nha nudc thiéu minh bach,
co ché gidm sat chwa hiéu qua, nén phap luat
va te phap con long 1éo, su suy thoai dao dtec
ctia d6i ngii can bd lanh dao, cling nhu syt dan
xen loi ich gitta cac nhém quyén luc. Mac du
Dang va Nha nudc da trién khai nhiéu bién
phap nhu dua ra cac chu treong chinh tri
vé phong, chdng tham nhiing; xay dung hé
thong co quan truc ti€p phong, chéng tham
nhiing; ban hanh cac van ban quy pham phap
luat vé phong, chong tham nhiing; tang cuong
kiém tra, giam sat va phan bién véi muc tiéu

10 CPI hang nam ctia T8 chite Minh bach Quéc t€ danh
gia 180 qudc gia va vung lanh thd dya trén cdm nhéan ctia
cac doanh nhan va chuyén gia vé tham nhiing trong khu
vue cdng tai cac qudc gia va vung lanh thd dé da xép
hang Viét Nam la qudc gia c6 mc d6 tham nhiing diing
thit hai @ Dong Nam A, sau Indonesia, va dtng tht 16
trong danh sach 102 qudc gia trén toan thé gidi vao nam
2002, https://www.transparency.org/en/cpi/2002.

" WorldData (n.d.), Corruption in Vietnam, https:/[www.
worlddata.info/asia/vietnam/corruption.php, truy cap
ngay 01/8/2025.
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day lui tham nhiing®... nhusng moi truong
dé xay ra tham nhiing van lu6n ton tai, cho
thay tham nhiing la mét van dé khoé kiém soat
0 Viét Nam. Mot moi treong nhu vay sé tao
thuan loi cho cac hanh vi tham nhiing trong
hoat dong xdy dung phdap luat, bao gom cac
hanh vi dwoc liét ké chi tiét tai cac khoan 1, 2,
3, 4 Biéu 5 Quy dinh s6 178-QD/TW.

Thi? hai, sy hinh thanh cac nhom 1oi ich,
nhom dac quyén voéi sy bao tro cua cac co
quan cdng quyeén.

Mot trong nhitng hanh vi tham nhiing
chinh sach dwgc quy dinh tai khoan 5 Diéu 5
Quy dinh s6 178-QD/TW: “Lam quyén, ciu két
v6i doanh nghiép, t6 chirc, cd nhin khdc dé truc
loi trong cong tdc xdy dwng phdp ludt”, day cing
chinh la mot hinh thai hoat dong ciia nhom loi
ich trong xéy dung va ban hanh van ban phap
luat. Sy xuat hién va phat trién cac nhém loi
ich & Viét Nam bat nguon ttr qua trinh thuyc
hién duwong 16i d6i méi cua Pang va Nha
nudc tte nam 1986. Theo dd, sau mot thoi gian
dai chién tranh va do6i ngheo, nhitng tac dong
tiéu cyc cua co ché k& hoach hoa tap trung

quan liéu bao cap, sw chéng pha cua cac thé

lyc thu dich va su bao vay cdm van, Dang ta
da tién hanh cong cudc d6i mai véi chinh sach
phat trién nén kinh t€ hang hda nhiéu thanh
phéan van dong theo co ché thi truong, co su
quan ly ctia Nha nude theo dinh hudng xa hoi
cht nghia; goi 1a “nén kinh t€ thi truong dinh
huwoéng xa hoi chu nghia”*®. Qua trinh chuyén
ddi nay da tao su thay d6i co ban va toan dién
kinh t&€ véi mte d¢ tang truong kha nhanh,
cong nghiép hoéa, hién dai hoa, phat trién
kinh t€ dwoc day manh'. Tuy nhién, clng
tlr thoi diém nay, tham nhiing ciing bat dau
bung nd ¢ Viét Nam®. Theo Robert Gregory,
cac cai cach kinh té thi tru’&mg ¢ Viét Nam da
tao ra nhumg ké ho cho cac quan chire lam
dung quyén luc dé€ truc 1oi. Ong lap luan rang
Chinh sach d6i méi cho phép ¢d phan hoa va

2 Hoc vién Chinh tri qudc gia H6 Chi Minh, Gido trinh Cao
cdp Iy ludn chinh tri, Nxb. Ly luan chinh tri, Ha Noi, 2021.
13Bao cao chinh tri cia Ban Chdp hanh Trung wong Dang
khoa VIII tai Pai héi IX ctia Bang, https://tulieuvankien.
dangcongsan.vn/ban-chap-hanh-trung-uong-dang/dai-
hoi-dang/lan-thu-ix/bao-cao-chinh-tri-cua-ban-chap-
hanh-trung-uong-dang-khoa-viii-tai-dai-hoi-dai-bieu-
toan-quoc-lan-thu-ix-cua-dang-1545.

14 Nguyén Xuan Thing (2024), Vigt Nam: 40 nim doi méi
va tim nhin 2045, https://lyluanchinhtri.vn/viet-nam-40-
nam-doi-moi-va-tam-nhin-2045-6160.html.

15 Mathieu Tromme, “Corruption and corruption research in
Vietnam - An overview”, Crirme, Law, Social Change, No. 65/2016.
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te nhan héa tai san nha nwdc nhu la mot co
hoi d€ cac quan chiee chinh trj tang kha nang
tie lam giau. Thong qua nhfmg thoa thuan
ngam trao déi loi ich véi gidi tw nhan, ho t6i
da hoa loi ich c4 nhan bang cach bién tham
quyeén, quyén lyc cua ho thanh hang hoa -
“quyeén luc cong trd thanh mot loai hang hoa
c6 thé giao dich dwoc”'. Ttr d6, hinh thanh
cac nhoém loi ich gitta quan chttc va tw nhan
c6 tiém lye kinh t€ manh (hay con goi la chu
nghia tu ban than hitu), tao nén mot tang 16p
tinh hoa tham nhiing trong cac linh vuc doi
song kinh té - xa hoi, bao gom ca qua trinh xay
dung va thuc thi chinh sach.

Thir ba, han ché cua nén phap quyén.

Nén phap quyen tai Viét Nam chwa phat
trién hoan thién, ca vé ly thuyet 1an thuec tién,
la mot trong nhitng nguyén nhan chinh dan
dén tinh trang tham nhiing kéo dai. Nhin
chung, hé thdng phap luat va tu phap 6 nudc
ta con thiéu cac co ché minh bach va trach
nhiém giai trinh hiéu qua, tao diéu kién cho
tham nhiing néi chung va tham nhting chinh
sach ndi riéng. Trong do, kinh nghiém quoc
t& cho thay khi Nha nudéc c6 mot nén phéap
quyén vitng chac, tham nhiing sé tu khac bj
dao thai. Bién hinh nhu Singapore titng c6 ty
1é tham nhiing cao khi con la mot nuwdce thudc
dia", nhung hién nay da tro thanh mot trong
nhitng qudc gia it tham nhiing nhat thé gidi.
Mot phan thanh cong nay la nho Singapore
da xay dung mot nén phap quyén manh, hé
thong phap luat nghiém minh, tu phap doc
lap va cac chinh sach khong khoan nhuong
voi tham nhiing'®. Theo bao cao cua Global
Economy, Singapore xép dung thit 4 vé chi s6
phap quyén ¢ giai doan 1996-2021, trong khi
Viét Nam chi 0 vi tri th 96%.

16 Gregory Robert, “Combating corruption in Vietnam:
A commentary”, Asian Education and Development
Studies, 5(2)/2016.

7 Quah, Jon S.T., “Singapore’s Success in Combating
Corruption: Four Lessons for China”, American Journal
of Chinese Studies, 23(2)/2016.

Transparency International. (n.d.), Corruption Perceptions
Index, https://www.transparency.org/en/cpi/2002, truy
cap ngay 01/8/2025.

8 Jonathan Webb (2016), Singapore is the least corrupt
country in Asia, but standards drop when it trades abroad,
https://www.forbes.com/sites/jwebb/2016/01/28/
singapore-is-the-least-corrupt-country-in-asia-but-
standards-drop-when-its-businesses-trade-abroad/.

¥ TheGlobalEconomy (n.d.), Rule of law - Country
rankings, https://www.theglobaleconomy.com/rankings/
wb_ruleoflaw/, truy cap ngay 01/8/2025.
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Viéc xay dung Nha nwéc phap quyén xa
hoi chu nghia tai Viét Nam hién nay doi mat
v6inhiéu thach thite vé cd mat Iy luan 1an thuee
tién. C6 nhiéu nguyén nhan truec tiép lan gidn
tiép nhu diéu kién kinh t€ - xa hdi con thap,
tan du cta co ché k& hoach hoa tap trung, va
tw duy quan ly thi€u minh bach trong mot
bd phan can bd nha nude. Vi du nhw trong
nhan thttc ctia mét bo phan can bo, cong chikc
va nhan dan van con chiu nhiéu anh huong
clia tw twéng tap trung bao cap, dé tuy tién
va ndng vé ban phat, xin cho. Hon nira, xay
dung Nha nudc phap quyén xa hoi chi nghia
Viét Nam cta déan, do dan, vi dan trong diéu
kién xay dung nén kinh t€ thi truong dinh
hudng xa hoi chu nghia 1a van dé méi, chuwa
duoc nghién ctru day da va c6 hé thong, chua
xac dinh ro vai tro, chitc nang ctia Nha nwede
trong nén kinh t€ thi truong dinh hudng xa
hoi chu nghia®. Do d6, viéc han ché vé nhan
thite, tu twong va thiéu vang mo hinh vé
Nha nuwéc phdp quyén da tao ra cac khoang
trong thé ché. Chinh nhing khoang trong
nay la “manh dat mau md” cho tham nhing
chinh sach phat trién.

3. Mot s6 dé xuét, kién nghi

Nhan dién quy dinh phap luat hay van
ban phap luat c6 ddu hiéu tham nhiing la
thach thtec 16n, boi né thuwong dwoc che day
dudi 16p vo hop phap va vi loi ich chung.
Theo mét s6 nhan dinh ctia chuyén gia trong
nudc, hau hét cac quy dinh phap luat c6 déu
hiéu tham nhiing cht yéu nam ¢ cac van ban
dwdi luat, nhw cac van ban huéng dan va quy
dinh chi tiét, con trong cac dy an luat thi it
hon?. Biéu nay c6 thé dugc ly giai boi sau khi
luat dwgc Qudc hoi thong qua (chu yéu la cac
luat khung), d€ di vao cudc song, luat thuong
phai cho Nghi dinh cia Chinh pha. Tham chi,
Nghi dinh ciing chwa du cu thé va phai cho
thong tu huéng dan cta bd, nganh. Day chinh
la giai doan ma mot s6 bd, nganh cd co hdi
hién thwc hoa cac “cai dat” ctiia minh trudc
d62. Cho dén nay, Dang va Nha nudc ta van

% Hoc vién Chinh tri quéc gia H6 Chi Minh, Gido trinh
Cao cidp Nha nwéc va Phdp ludt, Nxb. Ly luan chinh tri, Ha
Noi, 2021.

21 Kim Anh (2021), Vi sao khé “chi mdt, goi tén” tham nhiing
chinh sdch?, https://vov.vn/chinh-tri/vi-sao-kho-chi-mat-
goi-ten-tham-nhung-chinh-sach-873081.vov.

2 Luu Van Quang (2017), Nhan dién mét s6' nguy co tham
nhiing tir qua trinh hoach dinh chinh sich ¢ nwoc ta hién
nay, https://tapchicongsan.org.vn/web/guest/nghien-cu/-/
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chua c6 cac bao cao chinh thong véi so liéu
va thong ké cu thé vé tinh trang tham nhing
chinh sach, cling nhue “chi mdt goi tén” cac
nhom loi ich trong qua trinh xay dung phap
luat. K& ca khi da c6 nhiéu vu bé boi tham
nhiing cua quan chttc chinh tri trong nhitng
ndm gan day nhung khong c6 két luan nao
trong s0 do6 la tham nhiing chinh sach.

Quy dinh s6 178-QD/TW da dua ra giai
phap phong, chéng tham nhing chinh sach
bang phuong thtrc kiém soat quyén luc trong
cong tac xay dung phap luat, tranh cac cha
thé cdu két, lam quyeén gay ra cac hanh vi vi
pham. Kiém soat quyén luwc trong cong tac
xay dung phap luat ciing chinh la kiém soat
cac nhom lgi ich van dong hanh lang bat hop
phap. Muon vay, can cd kiém soat chdt ché o
tat ca cac khau tr qua trinh dé xuat, soan thao,
tham dinh, tham tra va xem xét thong qua dw
thdo luat va cac van ban dwdi luat. Ngoai ra,
Nha nwéc can xay dung cac cong cu “phong”
va “chdng” ddc thu va httu hiéu, tranh cac
phuong thirc, bién phap kiém soat chi mang
tinh hinh thttc, khau hiéu chinh tri va tuyén
truyén “trén gidy to”. Dudi day la kién nghi
va dé xuat mdt s giai phap phong, chdng
tham nhting chinh sach cé thé tham khao.

Thir nhit, hoan thién hanh lang phap ly vé
phong, chong tham nhiing chinh sach. Mdc
du 1a mét hinh thai tham nhiing tinh vi, gay
nguy hiém cho nén phap quyén, khai niém
“tham nhiing chinh sdch” nay van chua dwoc
phap luat Viét Nam chinh thic ghi nhan. Bé
ngdn ngtra hiéu qua tham nhiing chinh sach,
cac nha lam luat va hoach dinh chinh sach
can som xem xét viéc bd sung, luat hda cac
quy dinh vé tham nhiing chinh sach, twong
tw nhu cac quy dinh da cé vé cac hinh thic
tham nhiing nhue tham nhing vat, tham
nhiing kinh t€, va cac giao dich tham nhiing
khac. Cu thé hon, can thiét bd sung quy dinh
vé “ddanh gid riii vo tham nhiing chinh sich” hoac
“ddnh gid tic dong tham nhiing” trong cac tiéu
chi danh gia tdc dong chinh sach sé giap phat
hién ra diéu khoan bat hgp ly, c6 ddu hiéu ctua
“loi ich nhdm”. Viéc nay khong chi gitip hoan
thién hé thong phap luat vé phong, chong
tham nhiing ma con tang cuong cong cu dé
ki€ém soat va phong, chong tham nhiing mot
cach toan dién hon.

2018/48395/nhan-dien-mot-so-nguy-co-tham-nhung-tu-qua-
trinh-hoach-dinh-chinh-sach-o-nuoc-ta-hien-nay.aspx.
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Thir hai, xay dung hé thong co quan co
tham quyeén truc ti€p va doc lap trong phong,
chdng tham nhiing chinh sach nhw Hoi dong
giam sat chinh sach hodc Hoi dong phan bién
chinh sach. M6 hinh nay da xuat hién ¢ mét
s0 qudc gia, voi muc tiéu giam sat viéc hoach
dinh va thuc thi chinh sach phap luat d€ dam
bao tinh liém chinh va hiéu qua. Mdc du tén
goi va cdu truc c6 thé khac nhau, nhung chuc
nang co ban la ngan chan tham nhing ¢ cap
do thé ché.

Thit ba, can thiét 1ap mot co ché cung cap
thong tin, nhdm ting cuwong cong khai, minh
bach thong tin trong quy trinh lam luat, mo
rong co hoi tiép can théng tin cho nguoi dan
va tao diéu kién cho nguoi dan gidm sat hoat
dong cua co quan lam luat, qua d6 bao dam
tinh liém chinh trong xay dung phap luat va
ngan ngtta tham nhiing chinh sach. Bén canh
d6, co ché€ nay cting thac day trach nhiém
giai trinh cua cdc co quan tham gia xay dung
phap luat, tao ra cac cudc thao luan, phan bién
chinh sach dan chu, gom cac bén lién quan
chiu sy tac dong truc tiép cta du thao luat,
chinh sach.

Thir tw, viéc tng dung cong nghé, ddc biét
la tri tué nhan tao (Al), dwoc xac dinh la mot
giai phap tiém nang trong cong tac phat hién
va ngan ngtra tham nhiing chinh sach. Trong
bdi canh cudc Cach mang cong nghiép lan
tht tu dang thac day sy phat trién manh mé
ctia cong nghé va Al, Viét Nam da chu dong
hoi nhap xu thé nay. Diéu nay duoc thé hién
rd0 qua dinh hudng ctia B Chinh tri tai Nghi
quyét s6 57-NQ/TW ngay 22/12/2024 vé dot
pha phat trién khoa hoc, cong nghé, doi méi
sang tao va chuyén doi s6 qudc gia, gop phan
tao nén tang cho cong cudc hién dai hoa dat
nudc thong qua sy tham gia cua Al vao moi
linh vuckinh t€- xa hoi. Du tham nhiing chinh
sach rat kho dé bi phat hién, nhung nhitng nd
luc nay gép phan tao nén tang viing chac dé
xay dung mot hé thong kiém soat hiéu qua,
nhdm vo6 hiéu héa cac hanh vi tham nhiing
trong cong tac xay dung phap luat tai Viét
Nam trong tuong lai./.
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