NHUNG KHO KHAN VUONG MAC KHI THU THAP, BANH GIA
CHUNG CU' TRONG BIEU TRA CAC VU AN MUA BAN NGUGI

NGUYEN HUY BINH

Thu thdp, ddnh gid chiing cif trong diéu tra cdc vu dn mua bdn nguoi la
hoat dong ciia cdc co quan c6 tham quyén tién hanh t6 tung, nguoi ¢ tham
quyén tién hanh t6 tung. Trong d6, cdc co quan, cd nhin nay si dung nhiing
bién phdp duoc quy dinh trong Bo ludt t6 tung hinh sy (BLTTHS); ddy la hoat
dong rit quan trong trong cong tdc ddau tranh, phong chong cdc t4i pham mua
bdn nguoi. Bai viét nghién ciiu mot s6 hoat dong thu thdp, dinh gid chiing cit
trong diéu tra toi pham mua bdan nguoi trén co sé dp dung nhiing quy dinh
trong BLTTHS ndim 2015; dong thoi riit ra mot s6' kho khdin, vuong mdc trong
hoat dong thu thip, ddnh gid chiing cit trong diéu tra cdc vu dn mua ban nguoi.

Tir khéa: Thu thip chiing cif, ddnh gid chiing cii, diéu tra, vu dn mua bdn
nguoi.

Evidence collection and assessment in investigating human trafficking
crimes belongs to competent procedural authorities and individuals who use
methods prescribed under the Criminal Procedure Code. These activities play
an important role in combating and preventing human trafficking crimes. The
paper studies on several collecting and assessing activities in human trafficking
crimes based on regulations of the Criminal Procedure Code, then points out

some difficulties and inadequacies of these activities in that kind of crimes.

Keywords: Evidence collection, evidence assessment, investigation, human

trafficking crimes.

rong nhitng ndm qua véi sw nd luc
I cua cac co quan tién hanh to tung,
Co quan diéu tra, Vién kiém sat cac
cap da khoi to, diéu tra 1.947 vu an mua
ban ngueoi (dat ty 1& 88,29%), bat 3.055 d6i
teong. Riéng trong 05 dot t6 chic trién
khai cao diém theo tiing nam, da diéu
tra, kham phad 579 vu (chiém 29,74% tong
sO vu), voi 807 doi tugng (chiém 26,41%
tong s6 doi tugng). Vién kiém sat nhan
dan cac cap da truy t6 1.360 vy, voi 2.675
bi can vé€ tdi mua ban nguoi, trong do:
Vién kiém sat nhan dan t6i cao da truc
ti€p thuec hanh quyén cong t6 va ki€ém sat
diéu tra 19 vu, vi 38 bi can’.

! Téng hop béo cdo ctia VP130.
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Dé tao ra co sé phap ly cho hoat dong
dau tranh phong chong toi pham noi
chung va t6i pham mua ban ngwoi noi
riéng, BLHS nam 2015 (stta d0i, b6 sung
nam 2017) quy dinh t¢i mua ban nguwoi
(biéu 150), t6i mua ban nguoi duwdi 16
tudi (Piéu 151) dwoc tach ra tir tdi mua
ban, danh trdo, chiém doat tré em (Diéu
120 BLHS nam 1999, stta d6i b6 sung
nam 2009).

Ddc trung cta t0i mua ban nguoi
biéu 150 BLHS nam 2015 (stta d6i, bo
sung nam 2017) gom:

- Vé phuong thtc cta tdi pham:

* Tién si, Khoa canh sdt hinh su, Hoc vién Canh
sdt nhan dan
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Chuyén giao, tiép nhan, tuyén mg, van
chuyén, chta chadp nguoi.

- Vé hanh vi cta t¢i pham: Dung vii
lwc, de doa dung vi luc, lira gat hodc
bang tht doan khac.

- V& muc dich cua t¢i pham: Giao,
nhan tién, tai san hoac loi ich vat chat
hodc bdc 16t tinh duc, cudng btic lao
dong, 18y bd phan co thé cua nan nhan
hoac vi muc dich v6 nhan dao khac.

Tuy nhién, riéng phuong thirc tuyén
md, van chuyén, chira chdp phai dé
chuyén giao hodc tié€p nhan thi méi co
thé xt ly vé tdi mua ban nguoi.

Do6i véi toi mua ban ngwoi dudi 16
tu6i, BLHS ndm 2015 (stta doi, bd sung
nam 2017) quy dinh twong ty nhu tdi
mua ban nguoi nhung khac biét & chd:
So véi toi pham mua ban nguwoi, khi xt
ly t0i pham mua ban nguoi dwéi 16 tuoi,
khong can phai ching minh hanh vi
dung vi Iwc, de doa dung vii luc, ltra gat
hoac béng thu doan khac ctia d6i tuong
pham t0i.

Bén canh d6, BLTTHS nam 2015 dua
ra khdai niém ching ct¢ dugc quy dinh
tai Di€u 86. Chiing ct duwoc thu thap t
nhiéu nguon khac nhau, gom: Vat ching;
loi khai, 101 trinh bay; di liéu dién ti; két
luan gidm dinh, dinh gia tai san; bién ban
trong hoat dong khoi to, diéu tra, truy to,
xét xtr, thi hanh an; két qua thuc hién uy
thac tu phap va hop tac quoc té'’khac; cac
tai liéu, d6 vat khac (biéu 87 BLTTHS).
Nhu vay, BLTTHS nam 2015 ngoai viéc
quy dinh cu thé, r6 rang hon so voi
BLTTHS nam 2003 mot s6 ngudn ching
ct nhuw 10i trinh bay, bién ban trong hoat
dong khoi t6, thi hanh an thi da bd sung
thém cac ngudn ching ctt la: Div liéu dién
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tw; két luan dinh gia tai san; két qua thuc
hién uy thac tu phép va hop tac qudc té.
Diéu nay tao diéu kién thuan loi dé€ cac
co quan c¢6 thdam quyén tién hanh to tung
c6 thé dau tranh phong chdng t6i pham
ndi chung va tdi pham mua ban nguoi
noi riéng.

Trén thuc té, d€ thu thap ching c&
trong giai doan t0 tung td6i pham mua
ban nguoi can phai thong qua cac bién
phap sau:

Mot Ia, bién phap 14y 1oi khai bi hai,
nguoi lam ching. Trong vy an mua ban
ngwoi, 10i khai ctia ngwoi bi hai, nguoi
lam ching la ngudn chiing ct phd bién,
gan nhu la diém xuat phat, co so dé Co
quan diéu tra tién hanh diéu tra, xac
minh thu thdp cac ngudn ching ct lién
quan khac.

Qua trinh 14y 10i khai can tap trung
lam sang to6 nhitng van dé co ban: Co
st viéc mua ban nguoi hay khong (viéc
dung vii lwec, de doa dung vii luc, Itra gat
hodc c6 thu doan khac dé tuyén mg, chira
chap, di chuyén, van chuyén, tiép nhan,
chuyén giao, gia ca, phuong thirc thanh
toan, van dé boc 16t tinh duc, cudng birc
lao ddng, 14y bo phan co thé)? Xay ra ¢
dau, thoi gian nao? Ai la ngwoi thiec hién
hanh vi pham tdi mua ban nguoi (nhan
than lai lich, dac diém nhan dang, noi cu
tru, vi tri, vai tro caa d6i twong pham t6i)?
Thta doan pham t6i la gi, hau qua, thiét
hai do hanh vi pham tdi gay ra? Riéng
doi voi 1oi khai ctia nguroi lam ching,
ngoai lam r6 cac ndi dung trén, can lam
o ly do vi sao ho biét dugc nhitng tinh
tiét ma ho trinh bay.

Hai la, cdng tac bat, kham xét, thu gitr
vat chiing. Muc dich caa viéc bat, kham
xét la d€ phat hién, thu git vat ching, do6
vat tai liéu khéc c6 lién quan dé€ ching
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minh hanh vi pham t6i cta d6i tuong
thuc hién hanh vi mua ban nguoi. Thuc
tién trong diéu tra vu an mua ban nguoi,
d€ thu thap thém tai liéu ching ctit, Co
quan diéu tra thuc hién viéc bit, kham
xét khan cdp la chu yéu vi vu &n mua ban
nguoi thong thuong da xay ra trudc do
mot thoi gian dai, nan nhan thuong bi
mua ban trao d6i, van chuyén, chuyén
giao tir noi nay dén noi khac, qua bién
gidi, khi tron thoat méi trinh bao, td giac
dén co quan Cong an. Trong qua trinh
bat, kham xét can tap trung cht y phat
hién, thu gitr: Cong cy, phuong tién, gidy
to, tai liéu sit dung vao hoat dong mua
ban nguwoi (phuong tién thong tin lién
lac, gidy to, tai liéu s dung vao hoat
dong mua ban nguwoi, vt khi, phuong
tién van chuyén); Van bf“mg, chting chi,
gidy khai sinh ctia nan nhan hodc gia mao
ho chiéu, chiing minh thw cua nan nhén;
Tién, vang, quan ao, d6 trang stc cua
nan nhan bi cac doi twong pham t6i mua
ban nguoi chiém doat; Tién hodc tai san
c6 duogc do pham t0i mua ban ngwroi ma
c6; Nhitng tai liéu khac c6 gia tri ching
minh tdi pham mua ban nguoi (s6 sach,
tai liéu ghi tén nan nhan hodc nhing lan
chuyén giao nan nhan, ghi chép sd tién
nhan duoc, dia chi ctia cac ddi tuong
khac, s6 dién thoai ctia dong bon...).

Ba la, cong tac héi cung bi can. Hoi
cung bi can la modt trong nhitng hoat
dong diéu tra vu an lién quan dén mua
ban nguoi phai thuc hién nham tiép tuc
thu thap, cung cd ching ctt chitng minh
toi pham va nguoi thwc hién hanh vi
pham t6i mua ban nguwoi. Loi khai cta
d6i twong nghi van, nguoi bi tam git, bi
can duoc coi la mot ngudn chiing ct khi
no6 phu hop vdi tai liéu, chitng ct khac
ma co quan diéu tra thu thap duoc. Trong
qué trinh ddu tranh xét hoi d6i twong, hoi
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cung bi can trong vu dn mua ban nguwoi
can tap trung lam r6: Nhan than, lai lich,
tién an, tién sy; ndi dung, dién bién hanh
vi pham t0i mua ban nguwoi cua cac doi
twong; lam ré vé nan nhan ma cac doi
twong da mua ban (s6 lwgng, nhan than
lai lich nan nhan), tinh trang hién tai
cua nan nhan, dia diém giam git, mua
ban, boc 10t; phuong thirc, tht doan hoat
dong cua to chic, duwong day toi pham
mua ban nguoi; phwong tién ma cac doi
twong st dung dé tuyén mg, van chuyén,
chuyén giao nan nhan; 1oi nhuan cac doi
teong da thu duoc tir hoat dong pham toi
mua ban nguedi tir triede dén khi bi bat.

Bon la, cong tac phuc hoi khai thac
phuong tién, dit liéu dién ti. Co quan
diéu tra yéu cau Co quan chuyén mon
thuc hién viéc phuc hoi, khai thac dit liéu
trong thiét bi dién t thu gik, tam gi®
duwoc (dién thoai, may vi tinh, dia chi thu
dién t&, mang xa hoi...) d€ thu thap théng
tin, tai liéu lién quan dén viéc mua ban
nguoi, phuc vu cong tac diéu tra vu an.

Nam la, cdng tac trung cau gidm dinh.
Co quan diéu tra ra quyét dinh trung cau
giam dinh yéu cau co quan, nguoi giam
dinh tién hanh gidm dinh d€ phuc vu cho
hoat ddng diéu tra trong vu an mua ban
nguoi trong cac treong hop: Giam dinh
tai liéu trong treong hop thu gitt dugc cac
van ban, gidy to, tai liéu, sd sach ghi chép
viéc mua ban nguwoi hodc cac treong hop
nghi van d6i teong c6 hanh vi gia mao tai
liéu d€ thuc hién hanh vi pham t6i (lam
gidy to tuy than gia, ho chiéu gia, tai liéu
gia khdc...); gidm dinh am thanh trong cac
cudc giao dich, lién lac, trao d6i lién quan
dén tuyén mo, van chuyén, chuyén giao
nan nhan; giam dinh tam than khi cé sy
nghi ngo vé kha nang nhan thic va khai
bdo ding dan d6i vé cac tinh tiét vu an
ctia nguroi bi hai, ngroi lam chiing; gidm
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dinh tudi cua bi can, ngwoi bi hai (ddc biét
la véi cac truong hop gitra cac do tudi ctia
nan nhan xap xi 16 tudi dé€ dam bao xt ly
dung t6i danh, diing phap luat)...

Sau la, cong tdc xac minh, uy thac
tw phap, hop tac quoc t€. Trong mot s6
treong hop cu thé, Co quan di€u tra thuec
hién cong tac xac minh theo 10i khai ctia
nan nhan, ngroi lam ching, nguoi thuec
hién hanh vi pham t6i, bién ban xac minh,
két qua cuia cong tac ty thac tw phap hay
két qua ctia cong tac hop tac quoc t& duoc
coi la chting ctr.

Bay la, cong tac doi chat. Muc dich
cua doi chat trong hoat ddng diéu tra vu
én lién quan dén mua ban nguodi nham
gidi quyét nhitng mau thuan trong 1oi
khai ctia nhitng nguoi tham gia doi chat
vé nhiing tinh tiét hodc ndi dung co ban
cua vu an lién quan dén mua ban nguoi
da xay ra.

Tam la, cong tac nhan dang. Trong
qua trinh diéu tra vu an lién quan dén
mua ban nguoi, khi can thiét Co quan
diéu tra c6 thé duwa nguoi, anh hoac vat
cho nguoi bi hai, ngwroi lam chitng, hodc
bi can nhan dang trong ting treong hop,
tinh hudng cu thé dé xac dinh, lam r6 d6i
tuong thuec hién hanh vi pham t6i mua
ban nguoi, nan nhan trong vu an mua
ban nguoi, do vat, tai liéu... lién quan
trong vu d&n mua ban nguoi.

S6 nguoi, anh hodc vat dwa ra dé nhan
dang it nhat phai la 03 va c6 ddc diém
twong tu nhau, ngoai trit nhan dang t&
thi. Qua trinh nhan dang cé nguoi ching
kién va Kiém sat vién kiém sat viéc nhan
dang. Diéu tra vién phai héi tredc nguoi
nhan dang vé nhiing tinh tiét va cac dac
diém ma nho d6 ho c6 thé€ nhan dang
duogc, khong dugc dat cau hoi goi y. Sau
khi nguoi nhan dang da xac nhan mot
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nguwoi, mot vat hay mot anh trong so
dwgc dwa ra d€ nhan dang thi yéu cau ho
giai thich rd cdn cit da nhan dang dwoc,
viéc nhan dang phai dugc lap bién ban.
Két qua nhan dang duoc coi la ching cu.

Chin la, cong tac nhan biét giong noi.
Khi can thiét, trong ting tinh huodng,
treong hop cu thé, Co quan diéu tra c6
thé cho bi hai, nguoi lam chiing nhan biét
giong noi cta doi twong thuc hién viéc
mua ban nguoi.

Bén canh d6, dé lam rd nhiing van
dé can phai chitng minh trong mot vu
an hinh sy néi chung va vu 4n mua béan
nguoi ndi rieng, khong chi don thuan la
thu thap day du ching c, tai liéu theo
cong thire s6 hoc, liét ké ma doi hoi co
quan tién hanh td tung, ngwoi tién hanh
t0 tung phai kiém tra, danh gia dé€ xac
dinh tinh hop phéap, xac thyc va lién
quan cua ching ct dén vu an mua ban
nguoi. Nhu vay, hoat dong kiém tra,
danh gid chttng ct chinh la hoat dong
cua tw duy bién ching d6i vdi cac sy
viéc khach quan. BLTTHS nam 2015 quy
dinh viéc kiém tra, danh gia ching ct tai
biéu 108.

Viéckiém tra, danh gia chiing c xoay
quanh noi ham cua khai niém ching c
do la: tinh khach quan, tinh lién quan va
tinh hop phap. Trong d¢, tinh khach quan
la nhitng gi c6 that va phan anh trung
thwe nhing tinh tiét cta vu an mua ban
nguoi da xay ra; tinh lién quan la c6 moi
quan hé triec ti€p hoac gian tiép vdi vu an
mua ban nguoi; tinh hop phap la tat ca
nhiing gi c6 that phai duwoc cung cap, thu
thap, bao quan theo mot trinh ty, thu tuc
do luat dinh. Trong céc giai doan td tung,
hoat dong stt dung chttng ctx gén lién véi
hoat dong danh gid chitng ct. Panh gia
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chiing c& la tién dé, la diéu kién cho sw
dung chiing ct, va st dung chitng ctt 1a
s kiém nghiém, xac dinh lai két qua cta
hoat dong danh gia chiing ct. Danh gia
chiing ctt khong ding, tat yéu dan dén
két qua sai Iam, khong dung dan cua viéc
st dung. Nguoc lai, viéc st dung ching
ctt sai muc dich, khong pht hop gitra noi
dung, gia tri chitng minh cua ching c&
véi d6i teong can phai ching minh la
lam han ché& két qua ctia hoat dong danh
gia ching ct.

Tuy nhién trén thuc té, ching t6i thay
c6 mot s6 khd khan, vudng mic trong
thu thap, danh gia chttng ct vu an mua
ban ngwroi nhw sau:

Thuec tién giai quyét cac vu 4n mua
ban nguoi cho thay, téi pham mua ban
nguoi la loai tdi pham an, thwong mang
tinh truy xét, rat it truong hop bi bét qua
tang. Do vdy, doi véi cac vu an khong
thuoc treong hop pham t0i qua tang
thi chi khi ngwoi bi hai tron dwgc vé dia
phuong va c¢6 don td cdo thi ddi tuong
pham t6i mdi bi phat hién nén qua trinh
diéu tra, truy t0, viéc thu thap ching
ct chu yéu dua vao 10i khai nguoi bi
hai ciing nhu 101 khai nhan tdi caa doi
twong pham t9i. Néu nguoi bi hai to cao
va khai rang ban than minh hodc minh
cung nhiéu nguoi khéc bi Itra ban nhung
d6i twong pham t0i khong thira nhan thi
rat khé chiing minh t6i pham. Chinh vi
vay, diéu nay dé dan dén viéc xtr Iy oan
cho ngwoi pham t0i hodc bo 1ot hanh vi
pham toi.

Trong truong hop xac dinh dwoc
nguwoi pham toi, xac dinh dwoc chiing cte
chitng minh ngwoi pham tdi thyec hién
hanh vi mua ban nguoi nhung khong
xac dinh dwoc nguroi bi hai (do nguwoi bi
hai van dang & nuéc ngoai hodc & trong
nudc nhung khong 18y dwoc 1oi khai),
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nhiéu dia phwong chwa thong nhat trong
cach giai quyét: c6 dia phuwong khoi to,
diéu tra, truy td va xét xi, nhung ciing
c6 nhitng dia phuong khong phé chuan
hodc trda ho so d€ yéu ciu xac dinh va
dwa nguoi bi hai vao tham gia td tung;
viéc nay la khong thé thuc hién duoc nén
cac vu an thwong bi tam dinh chi hoac
kéo dai.

Doéi véi cac vu an mua ban nguoi
khong qua tang, rat kho xac dinh tinh
tiét dinh khung tang ndng hinh phat tai
khoan 3 biéu 150 BLHS nam 2015 “Da
13y by phdn co thé ciia nan nhin” vi trong
treong hop nay, chung ta chi xac dinh
dugc trong treong hop nan nhan tro vé
va td cdo v6i co quan Cdng an thi mébi xéc
dinh dwoc. Trong treong hop cé du chitng
ct dé chirng minh d6i twong pham tdi c6
hanh vi mua ban nhiéu nguwoi nhung c6
nhitng ngwoi chua tro vé, chuwa xac dinh
duoc dia chi ho dang ¢ dau, néu ho da bi
lay di b phan co thé nao d6 thi xi ly the’
nao? Tuwong tu nhw vay, tinh tiét lam nan
nhan ty sat ciing rat kho xac dinh trong
truong hop khong xac dinh dwoc nguoi
bi hai dang & dau. Néu ho tu sat do bi
lam nhuyc thi ciing khong c6 can ctt d€ xt
ly d6i véi nguroi pham toi.

Viéc xac dinh thiét hai, gia tri vu loi
la rat kho khan trong thuc tién, boi viéc
mua ban duoc thoa thuan thyec hién gitra
ngwoi mua va ngroi ban ma nguwoi bi hai
c6 thé biét hodc khong thé biét duoc gia
tri mua ban ctia ban than minh, dan dén
viéc khong thé xac dinh dwoc gia tri cta
vu loi. Dac biét, trong treong hop nguwoi
mua ¢ nudc ngoai thi Co quan diéu tra
chi c6 thé can ct vao 10i khai ctia nguoi
pham t6i d€ xac dinh, viéc chi dua vao loi
khai cia nguwoi pham toi co6 gia tri chiing
minh thap va khong khach quan./.
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