QUYEN TRUC TIEP KIEM SAT THI HANH AN PHAT TU
CUA VIEN KIEM SAT NHAN DAN
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Truc tiép kiém sdt la mot trong nhimg quyén ndng phdp 1y cua Viégn kiém sdt
nhan dan (VKSND) nhdm phdt hién vi pham ciia co quan, t6 chiic, cd nhdn trong
thi hanh dn phat ti. Quyén han ndy da dwoc quy dinh trong cdc Ludt To chikc Vién
kiém sdt nhin dan trudc day va duoc duy tri cho dén hién nay nhung da xudt hign
nhiing han ché, bt cdp. Bai viét phan tich lich sit hinh thanh va phdt trién quy
dinh ciia phdp ludt Vigt Nam vé ndi dung quyén nay, dua ra nhiing bt cdp trong
quy dinh phdp ludt hién nay va dé xudt huéng hoan thién.
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Right to directly supervise is one of legal powers of the People’s Procuracies
to detect violations belongs to agencies, organizations and individuals who
execute imprisonment sentences. Prescribed in previous Laws on Organization
of People’s Procuracies and have been remained up to present; however, this
right indicates some limitations and inadequacies. The article analyzes
Vietnamese’s legal regulations on this right in terms of its foundation and
development history, as well as points out inadequacies of current laws and
proposes perfection orientations.
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heo Twr dién Tiéng Viét, truc tiép la

“c6 quan hé thfmg v6i doi tuong tiép

xuc, khong qua khau trung gian”’;
con kiém sat la “kiém tra va gidm sat viéc
chap hanh phép luat cia Nha nudc”? Nhu
vay, truc tiép kiém sat thi hanh an phat tu
c6 thé hiéu la viéc VKSND ctir Kiém sat vién
hodc t0 cong tac sang cac co quan, to chu,
don vi c6 trach nhiém thi hanh 4n phat tu
d€ tryc tiép kiém tra, giam sat viéc tuan theo
phap luat ctia ho®. Viéc truc tiép kiém sat thi

! Hoang Phé (chu bién), Tir dién tiéng Viét, Nxb
Da Néng - Trung tam tir dién hoc, Ha Noi — Da
Ning, 2004, tr. 1055.

2 Hoang Phé (chu bién), sdd, tr. 532.

> V6 Khanh Vinh, Nguyén Manh Khang (2006),
Phap luat thi hanh an h‘1~nh st Viet Nam - Nhitng
van dé ly luan va thuc tién, Nxb Tu phap, Ha Noi,
tr 172 - 173.
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hanh an phat tu c6 tac dung gitup Vién kiém
sat nhanh chong phat hién dwoc nhitng vi
pham phap luat trong thi hanh an phat tu
dé kip thoi 4p dung cac bién phép khac
phuc, xtr ly vi pham*.

Dé€ o cai nhin tong quan quy dinh cta
phap luat Viét Nam vé quyeén truc tiép kiém
sat thi hanh an phat tu cia VKSND, can c6
nhitng nghién ctru vé€ qua trinh hinh thanh
cua quyén nay trong lich s; qua do, so
sanh, d6i chiéu voi cac quy dinh ctia hién tai
sé giup dwa ra nhitng dinh hwdéng cho viéc
hoan thién phap luat trong twong lai. Viéc

* Thac si, Ph6 Trudng phong To chitc - Hanh chinh,
Truong Dai hoc Kiém sdt Ha N§i

* Truong Cao dang kiém sat Ha Noi (1996), Gido trinh
Cong tac kiém sat (Tap VII): Cong tac kiém sat viéc
giam gitt va cai tao, Nxb CAND, Ha N&i, tr 54 - 55.
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nghién ctru khai quat vé lich st quyén truc
tiép kiém sat thi hanh an phat tu duoc gidi
han tir nam 1945 dén nay.

1. Lich s quy dinh quyén truc tiép
ki€m sat thi hanh 4n phat tit cila VKSND

B0 luat T6 tung hinh sy (BLTTHS) nam
2003 va nam 2015 c6 quy dinh Kiém sat vién
duoc phan cong thuc hanh quyén cong to
va kiém sat viéc tuan theo phap luat trong to
tung hinh sy ¢6 nhiém vy, quyén han kiém
sat viéc thi hanh ban an, quyét dinh cta Toa
an’, tuy nhién lai khong quy dinh cu thé vé
truc tiép kiém sat thi hanh an phat tt. Quy
dinh truc tiép kiém sat thi hanh an phat tu
(gom thuwong ky kiém sat va bat thuong
kiém sat) chi duoc quy dinh trong cac Luat
T6 chitc VKSND, cac van ban huéng dan
va dugc quy dinh ngay tir giai doan trudc
khi c6 thanh lap VKSND. Ngay 12/6/1951,
Bo Noi vy, B Tu phap ban hanh Nghi dinh
lién bd s6 152-NV/6 va ban hanh quy tc trai
giam dé cu thé hoda Séc lénh s8 150. Theo do,
cac Cong to uy vién phai thuwong ky di kiém
tra trai giam mdi thang mot 1an hodc kiém
tra bat thuong dé phat hién, xt ly nhing
vi pham ctia ban giam thi trai giam trong
viéc giam gitt va cai tao®. Ngay 23/8/1956, BO
Cong an, BO Tw phap ban hanh Thong tu s6
1500-HCTP vé viéc giam gitr va kiém tra trai
tam giam va trai cai tao; trong dé quy dinh
“Cic 6ng Cong t6 iy vién cdc Toa an nhin din
tinh va Toa dn nhdn din khu phdi thu xép dé’ co
thé'di kiém tra cdc trai tam giam hodc trai cdi
tao moi thang mot lan. Két qud ciia viéc kiém tra
phai bdo cdo lén cdp trén dong thoi giri mot ban
sao cho Cong an cdp twong dwong”. K& thira
quy dinh trén, Luat t6 chttc VKSND qua céc

5 Diém g Khoan 1 biéu 37 BLTTHS nam 2003;
Diém n khoan 1 Diéu 42 BLTTHS ndm 2015

® Chuyén dé nghiép vu: Tong két 50 nam thanh
1ap va hoat dong ctia Vién kiém sat nhan dan 1960
—2010, VKSND t6i cao, Ha N6i — nam 2010, tr 17.
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thoi ky déu quy dinh truc tiép kiém sat noi
giam gitt va nhiing quy dinh vé quyén nang
phép ly nay cia VKSND ngay cang duoc
hoan thién hon.

Trong Luat To chitc VKSND nam 1960,
truc tiép kiém sat viéc giam gitt con duoc
quy dinh kha chung chung; trong do6 chi
quy dinh VKSND tdi cao va VKSND dia
phuong co quyén kiém sat viéc chap hanh
cac ban an va cac quyét dinh ctia TAND; ¢
quyén xem xét cac s6 sach, tai liéu vé viéc
giam gilt va truc tiép hoi nguoi bi giam gite
(biéu 21) nhung khong dé cap dén quyén
kiém tra tryc tiép co so giam gitr.

Pén cic Luat To chitc VKSND nam
1981, ndm 1992, nam 2002, truc tiép kiém sat
thi hanh an phat tu duoc quy dinh cu thé
hon; theo d9, khi thuc hién cong tac kiém
sat thi hanh &n, kiém sat viéc quan ly va gido
duc nguoi chap hanh an phat tu, VKSND c6
quyén: “Kiém sdt tai chd viéc tudn theo phdp
ludt cua cic co quan, don vi va nguwoi hitu quan
trong viéc chap hanh cic ban an va quyét dinh
cua Toa dn nhan din da co hi¢u lyc phdp ludt””;
“Thwong ki va bat thuomg kiém sdt tai chd cic
noi giam, giie va cdi tgo”s. Nhuw vay, Vién kiém
sat c6 quyen truc tiép kiém tra noi giam,
gitr va cai tao (nha tam git, trai tam giam,
trai giam). Va khi tién hanh tryc tiép kiém
sat, Vién kiém sat c6 quyén xem xét cac sO
sach, tai liéu; cu thé nhu: ¢6 quyén yéu cau
co quan chap hanh an va don vi httu quan
cung cap nhitng tai liéu, van ban hodc xuat
trinh cac ho so, so sach, gidy to ¢6 lién quan
dén viéc chap hanh an/thi hanh an’; xem xét

7 Khoan 2 Diéu 16 Luit T8 chivc VKSND nam 1981;
Khoan 2 Biéu 20 Luat T6 chitc VKSND ndm 1992;
Khoan 2 Diéu 24 Luat T6 chitc VKSND nam 2002.

8 Khoan 1 Diéu 19 Luat T8 chitc VKSND nam 1981;
Khoan 1 Diéu 23 Luat t6 chttc VKSND nam 1992;
Khoan 1 Diéu 27 Luat T6 chitc VKSND nam 2002.

9 Khoan 1 Diéu 16 Luat T8 chitc VKSND niam 1981;
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cac so sach, ho so, tai liéu cta co quan cung
cap va cap dudi vé viéc giam, gitr va cai tao/
quan ly, gido duc nguoi chdp hanh an phat
tu'®. Tuy nhién, trong Luat T6 chitc VKSND
nam 1981 (skta d6i, bd sung nam 1988)
khong quy dinh viéc Vién kiém sat gap hoi
nguoi chap hanh an trong thi hanh éan phat
tt. Quyen gap, hoi nguoi chap hanh an phat
tu chi dwoc tiép tuc quy dinh 6 Luat T6 chiie
VKSND nam 1992 va nam 2002"".

Mot trong nhiing van ban la can c
phap ly quan trong dé€ Vién kiém sat thuc
hién quyén kiém sat truc tiép co so giam gite
trong giai doan nay la Thong tu lién nganh
s0 02/TTLN ngay 06/09/1989 ctia B Ndi vy,
VKSND tdi cao vé cong tac giam gitt, cai tao
va kiém sat giam git, cai tao. Thong tw nay
hudéng dan viéc thuong ky truc tiép kiém
sat tai Nha tam gitr ctia cap quéan, huyén va
twong duong duoc tiéh hanh mbi tudn mot
lan; Trai tam giam moi thang 01 lan, Trai cai
tao 03 thang 01 1an va bat thuong truc tiép
kiém sat khi xay ra nhiing vu viéc dot xuat
0 noi giam, gitt va cai tao nhu: can pham
chét; co dich bénh phét sinh; chong pha trai
giam; c6 nhitng kho khan tré ngai ddc biét
trong viéc thuc hién cac ché' dd tam git, tam
giam va cai tao; can pham tam giam, tam
gitt ma thoi han da hét... Ngoai ra, Thong
tw con quy dinh khi Vién kiém sat tién hanh
kiém sat noi tam gitt, tam giam va cai tao,
Ban gidm thi, can b phu trach c6 nhiém vu
bdo cdo tinh hinh va viéc chap hanh phap
luat, chinh sach trong cong tac giam, gitt, cai
tao, tao diéu kién dé Vién kiém sat thuec hién
duoc nhiing viéc: Xem xét ho so, so sach, tai

Khoan 1 Diéu 20 Luat t6 chttc VKSND ndm 1992;
Khoan 1 Diéu 24 Luat T6 chttc VKSND nam 2002.

10 Khoan 2 Biéu 19 Luat T6 chitc VKSND nam 1981;
Khoan 2 Diéu 23 Luat t6 chitc VKSND ndm 1992;
Khoan 2 Diéu 27 Luat T chitc VKSND n&dm 2002.

" Khoan 2 Diéu 23 Luat t6 chite VKSND nam 1992;
Khoan 2 Diéu 27 Luat T6 chitc VKSND nam 2002.
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liéu vé thu tuc, ché' do giam, gitr va cai tao;
Xem xét nhirng noi giam, gitt, cai tao; noi an,
0, chita bénh, noi vui choi giai tri; noi hoc
tap, lao dong cai tao va day nghé; noi kién
giam va buong ky luat..; Tién hanh kiém
danh, kiém dién nguoi dang bi tam git,
tam giam va cai tao; Gap hoi nguoi dang bi
giam, gitt, cai tao veé viéc giam, gitt, cai tao.

Hién nay, kiém sat truc tiép co so giam
gitt dwoc quy dinh trong Luat thi hanh an
hinh sy (THAHS) ndm 2010 va Luat T6 chiie
VKSND nam 2014; theo d0, khi kiém sat thi
hanh an phat tu, Vién kiém sat c6 nhiém
vy, quyén han: Dinh ky va dot xuat kiém
sat viéc tuan theo phap luat trong viéc thi
hanh an ctia co quan THAHS cung cap va
cap dudi, co quan, to chirc dugc giao mot s6
nhiém vu THAHS; kiém sat ho so THAHS
ciia co quan THAHS cuing cap va cap dudi,
co quan, t6 chitc duoc giao mét s6 nhiém vu
THAHS. VKSND cép tinh truc tiép kiém sat
viéc tuan theo phap luat, khang nghi, kién
nghi, yéu cau doi vdi trai giam dong tai dia
phuong do6 trong viéc thi hanh an phat tu'
Trong d6, Co quan THAHS bao gom: trai
giam thudc By Cong an, trai giam thudc Bo
Qudc phong, trai giam thudc quan khu; co
quan THAHS Cong an tinh, thanh phd truc
thudc trung wong; co quan THAHS Cong
an huyén, quan, thi xa, thanh phd thudc
tinh; co quan thi hanh an hinh sy quan khu
va teong duong. Con co quan duogc giao
mot s6 nhiém vu THAHS bao gom: trai tam
giam thuoc Bo Cong an, trai tam giam thudc
B6 Qudc phong, trai tam giam thudc Cong
an cap tinh, trai tam giam cap quéan khu; Uy
ban nhan dan xa, phuong, thi trdn; Pon vi
quan doi cap trung doan va tuong duong.

Nhu vay, pham vi ap dung quyeén truc
tiép kiém sat thi hanh an phat tu duoc mo

12 Khoan 4 Piéu 141 Luat THAHS nam 2010; diém
b khoan 2 Diéu 25 Luat T6 chitc VKSND nam 2014.
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rong hon so voéi trude day. Néu nhw trude
day, viéc truc tiép kiém sat chu yéu thuc
hién d6i véi co sd giam gitr (ki€ém sat viéc
quan ly giam gitt, gido duc, cai tao pham
nhan) con theo Luat THAHS nam 2010 va
Luat T6 chitc VKSND nam 2014 thi truce tiép
kiém sat con dwoc thuce hién doi véi cac co
quan THAHS trong viéc thi hanh cac quyét
dinh trong thi hanh an phat tu (thi hanh
quyét dinh thi hanh an phat ti, quyét dinh
hoan, tam dinh chi chap hanh 4n phat tu;
tha tu trede thoi han ¢ didu kién; mién
chap hanh 4n phat tu); truc tiép kiém sat
ddi véi co quan duoc giao mét s6 nhiém vu
THAHS trong viéc quan ly, gidm sat nguwoi
duoc hoan, tam dinh chi chap hanh én phat
ti, nguroi duoc tha tu truede thoi han c6 diéu
kién®.

Mot trong nhitng wu di€ém cta Luat
THAHS nam 2010 va Luat T6 chitc VKSND
nam 2014 la viéc quy dinh VKSND cap tinh
truc tiép kiém sét viéc tuan theo phap luat
doi vdi trai giam dong tai dia phuong trong
viéc thi hanh 4n phat ti. Diéu nay tao ra
nhiing diéu kién thuan loi; boi 1€, khi tién
hanh kiém sat truc tiép trai giam dong trén
dia ban tinh, VKSND cap tinh ¢6 diéu kién
nam tinh hinh thong tin threong xuyén, sat
hon, d& ton chi phi di lai hon 1a do VKSND
toi cao tién hanh kiém sat. Dong thoi viéc
truc tiép kiém sat sé bd sung cac thong tin
phuc vu cho viéc VKSND cap tinh kiém sat
viéc xét giam an, tam dinh chi thi hanh an,
xét dac xa thuan loi, chinh xac hon'*",

13 Xem: Quy ché&'cong tac kiém sat viéc tam gitt, tam
giam, THAHS (ban hanh kem theo Quyét dinh s6
501/Qb-VKSTC ngay 12/12/2017 ctia Vién trudng
VKSND t6i cao)

14 VKSND t8i cao (2010), Téng két 50 nam thuc hién
cong tac kiém st viéc tam gitt, tam giam, quan ly
va giao duc nguoi chap hanh an phat tu, Ha Noi,
2010, tr 53.

15 Xem thém: Bui Dttc Long, Ban vé vi trf, nhiém vy,
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Bén canh d6, hién nay Luat THAHS
nam 2019 duoc Qudc hoi nude Cong hoa xa
hoi chti nghia Viét Nam khoa XIV, ky hop
thtt 7 thong qua ngay 14/6/2019 (c6 hiéu
luc thi hanh tir ngay 01/01/2020) thay thé
Luat THAHS nam 2010. Tuy nhién, nhitng
quy dinh vé truc tiép kiém sat thi hanh an
phat tu trong Luat THAHS ndm 2019 duoc
ké thtra va gitt nguyén so v6i Luat THAHS
nam 2010.

Qua nghién cttu, chiing toi thay rang,
Luat THAHS nam 2010 va 2019; Luat To
chitc VKSND nam 2014 khong quy dinh
viéc VKSND truc tiép kiém tra noi giam gitt;
gap, hoi nguoi chap hanh vé viéc giam gitt;
khong quy dinh quyén tryc tiép kiém sat
viéc tuan theo phap luat cta Toa an trong
thi hanh an phat tu.

2. Nhitng han ché quy dinh vé quyén
truc tiép ki€ém sat thi hanh an phat tu va dé
xuat giai phap hoan thién

Luat THAHS nam 2010, Luat THAHS
nam 2019 va Luat t6 chitc VKSND nam 2014
khong quy dinh viéc VKSND truc tiép kiém
tra noi giam git; gap, hdi nguoi chap hanh
vé viéc giam gitt nhung ndi dung quyén nay
lai duoc hudng dan thuce hién theo Quy ché’
cuanganh Kiém sat nhan dan. Theo Quy ché’
cong tac kiém sat viéc tam gitt, tam giam,
THAHS (ban hanh kém theo Quyét dinh s6'501/
QD-VKSTC ngay 12/12/2017 ctia Vién truong
VKSND t6i cao) thi khi tién hanh kiém sat
viéc tam gitt, tam giam, THAHS (trong do
c6 kiém sat thi hanh an phat tu), Kiém sat
vién, Kiém tra vién co thé truc tiép gap, hoi
ngroi bi tam gitt, ngwoi bi tam giam, ngwoi
chap hanh 4n va nguoi thi hanh bién phap
tw phap; truong hop can thiét thi ¢é thé lap
bién ban, 1ay 10i khai ctia ho (khoan 1 Dieu
40). Tuy nhién, viéc khong quy dinh noi

quyénhan ctia Vién kiém sat nhan dan trong thi hanh
an hinh sy, Tap chi Kiém sat s6 23 (thang 12/2010).
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dung quyén nay trong Luat THAHS nam
2010, Luat THAHS nam 2019, Luat To chitc
VKSND nam 2014 ciing la thiéu can ctt phap
ly d€ VKSND tién hanh hoat dong trén khi
truc tiép kiém sat.

Bén canh do, viéc khong quy dinh
quyén trec tiép kiém sat viéc tuan theo
phap luat ctia Toa an trong thi hanh an phat
tu cling tao nén sy han ché khi tién hanh
kiém sat thi hanh 4n phat tu. Do khong truc
tiép kiém sat nén dé phat hién vi pham cua
Toa an trong thi hanh an phat ti, Vién kiém
sat phai thyc hién cdc phwong thitc nhue:
yéu cau Toa an ty kiém tra viéc thi hanh an
phat tu va thong béo két qua kiém tra cho
Vién kiém sat; yéu cau cung cap ho so, tai
liéu c6 lién quan dén viéc thi hanh an phat
tu't. Cac phuong thirc nay chi gitp cho Vién
kiém st thu thap duoc thong tin, nam tinh
hinh v€ thi hanh an phat tu dé€ lam co so
ap dung cac bién phap xtt ly cac vi pham
phap luat”; khé cd thé nhanh chéng phat
hién ra vi pham dé dé kip thoi ap dung cac
bién phap khic phuc, xtt ly vi pham. Do do,
chting t6i dong y voi quan diém cho rang:
dé tang cuong hiéu qua va chat luong cua
hoat dong THAHS noi chung va thi hanh an
phat tu ndi riéng ctia Toa an, can tang cuong
hon nita hoat dong kiém sat cua Vién kiém
sat d6i voi hoat dong nay, trong do ¢ viéc
mo rong pham vi do6i tuong tac dong cua
quyén “tryc tiép kiém sat” 8%,

16 Khoan 2 Diéu 141 Luat THAHS ndm 2010; Diém
a Khoan 2 Luat T6 chitc VKSND nam 2014

17 Treong Cao dang kiém sat Ha Ngi (1996), Gido
trinh Cong tac kiém sat (Tap VII): Cong tac kiém sat
viéc giam gitr va cai tao, Nxb CAND, Ha N, tr. 65.
8 Pinh Hoang Quang, Mot s van dé ly luan va
thuc tién vé nhiém vu, quyén han cta Vién kiém
sat nhan dan trong kiém sat thi hanh an phat tu,
Luan van Thac si luat hoc, Khoa Luat — Dai hoc
Quodc gia Ha No6i, Ha Noi — 2014, tr. 95.

19 VKSND t6i cao (2007), Nhiém vy, quyén han
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Trén co so danh gia nhitng han ché cta
phap luat Viét Nam vé kiém sat thi hanh an
phat tu néu trén, chung t6i kién nghi:

- Stra d6i diém b khoan 2 Diéu 25 va
khoan 1, 3 Diéu 26 Luat To chitc VKSND
nam 2014 nhu sau:

“ Diéu 25. Nhigm vu, quyén han...

2. Khi kiém sdt thi hanh dn hinh si...

b) Truc tiép kiém sdt viéc tudn theo
phdp ludt Toa an trong thi hanh dn hinh su;
Triec tiép kiém sat viéc thi hanh dn hinh su; kiém
sdt hé so thi hanh dn hinh sy; tryc tiép kiém
tra noi giam giit; gap, hoi nguoi bi tam giil,
nguoi bi tam giam, nguoi chip hanh dn va
nguoi thi hanh bién phdp tw phdp vé viéc
giam giit...”.

- Stra d6i khoan 2 Diéu 167 Luat THAHS
nam 2019 nhu sau:

“Diéu 167. Nhigm vu, quyén han...

2. Truec tiép kiém sdt viéc thi hanh dn hinh
sw cua Toa an, co quan thi hanh dn hinh sw
cung cdp va cdp dwdi, co quan dwoc giao mot
s0" nhiém vu thi hanh dn hinh sw; kiém sit ho
so thi hanh dn hinh sw ciia co quan thi hanh
an hinh sy cung cdp va cdp duwoi, co quan dwgc
Qiao mgt s0 nhiém vu thi hanh dn hinh su; truc
tiép kiém tra noi giam gifi; gdp, hoi nguoi
chdp hanh dn va nguoi thi hanh bién phdp
tu phdp vé viéc giam giit. Vién Kiém sit nhin
din cdp tinh, Vién Kiém sit quin sw cdp quin
khu truc tiép Kiém sit viéc thi hanh dn phat
tu cuia trai giam dong tai dia phirong, dia ban;
kiém sdt viéc thi hanh dn doi voi phip nhin
thwong mai”./.

cua Vién kiém sat trong viéc tam gitt, tam giam,
quan ly va gido duc nguoi chap hanh an phat tu
theo yéu cau cai cach tu phap hién nay, Vu kiém
sat tam gilt, tam giam, quan ly va gido duc nguoi
chap hanh an phat tu, Ky yéu dé tai khoa hoc,
Ha Noi, tr. 183.
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