LUAT HOA NHUNG LY THUYET CO BAN VE QUYEN GUA c0 DONG
PHO THONG TRONG PHAP LUAT DOANH NGHIEP § VIET NAM

TRUONG VINH XUAN"

Bai viét dé cdp dén nhiing Iy thuyét co ban vé quyén ciia cd dong pho thong
(CDPT) va thuc trang ludt héa cdc lj thuyét co ban vé cdc quyén nay trong phdp
ludt doanh nghiép 6 Viét Nam hién nay; trén co sé do kién nghi vé viéc tiép tuc ludt
héa cic lj thuyét vé quyén ciia c6 dong phd thong trong xdy dung va hodn thién
phdp ludt vé quyén ciia cd dong pho thong.
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The paper mentions foundamental theories about rights of common
shareholders and current situation of legalizing these rights in Vietnamese

corporate laws. Hence, proposals to continue legalizing theories about
common shareholders’ rights in formulating and perfecting the law on

shareholders’ rights are given.
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1. Nhitng ly thuyét co ban vé quyén
ctia c6 dong pho thong

Phap luat vé quyén caa CDPT duoc
nghién cttu trong nén kinh t€ thi truong
dinh hudng xa hdi chu nghia ¢ Viét Nam,
chiu su chi dao cua quan diém chinh tri
cua Dang Cong san Viét Nam nhung phap
luat vé quyén ctia CDPT phai dua trén
nhitng gia tri phap ly, nhitng ly thuyét,
hoc thuyét khac nhu:

1.1. Ly thuyét vé quyén so hitu (A theory
of property)

Ly thuyét vé quyéen so httu duoc xay
dung dua trén bai viét caia A.M. Honoré
(1961)!, sau d6 dwoc nghién cttu trong
nhi€u bai nghién cttu khoa hoc khéc cua

I AM. Honor¢é (1961), Ownership, in A.G. Guest,
ed., Oxford Essays in Jurisprudence (First Series)
(Oxford: Clarendon Press, 1961), tr 47-107.
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A. A. Alchian (1987)%, Harold Demsetz
(1973)%... Theo quan diém cua A.M.
Honoré, do6i voi tai san noi chung, khi
sO htru tai san, cha so hiru tai san co cac
quyén nhu: quyén chiém htru (the right to
possess), quyéen st dung (the right to use),
quyeén quan ly (the right to manage), quyén
d6i véi thu nhap tie tai san (the right to
the income of the thing), quyén d6i véi chi
phi (the right to the capital), quyén an toan
(the right to security), quyeén lién quan dén
chuyén giao tai san va vang mat c6 thoi
han cta cha s& httu (the rights of incidents

* Thac si, Hoc vién Chinh tri khu vuc IV

2 A. A. Achian (1987), Property rights, trong J.
Eatwell, M. Milgrate va P. Newman (ed.), The
New Palgrave: A dictionary in Economics

3 A. A. Alchian, Harold Demsetz (1973), The
Property Right Paradigm, The Journal of Economic
History, Vol. 33, No. 1, The Tasks of Economic
History. (Mar., 1973), pp. 16-27.
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of transmissibility and absence of term),
quyén ngan cam viéc st dung tai san gay
hai (the prohibition of harmful use), trach
nhiém thwc thi (liability to execution) va
quyeén con lai (the incident of residuarity)*.

Ly thuyét vé quyén sd hitu con duoc
st dung d€ ludn giai cho sy phét trién ctia
cOng ty va cac quyén cua cd dong cong ty.
Sy phat trién cua cong ty va nhan thirc
ve vi tri, vai tro ctia cd dong, quyén cua
CDPT la mdt qud trinh gan lién véi nhan
thiec v€ sé hitu tai san trong cong ty co
phan (CTCP). Cac CTCP ban dau cing
khong khac gi cong ty hop danh c6 quy
mo 16n°, khong cé su tach bach gitta thanh
vién cong ty vdi cong ty. Voi tu cach la
nhing nguoi sé hitu, cd dong cé quyén
quan ly dé cong ty hoat dong vi loi ich
ctua ho va c6 thé phé chuan cac giao dich
khong quy dinh trong diéu 1é va khong
pht hop véi loi ich cta ho®. Khi cau truc
sO hitu trong CTCP thay do6i, cd0 dong la
nhitng dong s& httu d6i vdi cong ty, phap
luat bat dau phaét trién cac gi6i han va ti
chdi nhiéu quyén cua c¢6 dong nhue quyén
cua cd dong doi véi khoi tai san ciia cong
ty, quyén truc tiép diéu hanh quan ly cong
ty... Khi d6, quan diém c6 dong la chu so
httu khong con la ly thuyét chu yéu giai
thich cho vi tri va cac quyén cta c6 dong’.

Su thay d6i cau trtic sé hitu trong cac
CTCP da lam ly thuyét vé quyén so hitu

* The Nature and process of law: An introdution
to legal philosophy, Oxford university press, New
York, 1993 (370 - 375), tr 370

® Ross Grantham (1998), The doctrinal basis of the
rights of company shareholders, The Cambridge
Law Journal, Vo 57, No 3, tr. 554-588, tr557

® Ross Grantham (1998), tldd, tr559
7 Ross Grantham (1998), tldd, tr. 556
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khong con hoan hao trong luan giai cac
quyeén cua CDPT.

1.2. Ly thuyét vé moi quan hé cua cic hop
dong (the Nexus of Contracts Theory)®

Nguon goc cua ly thuyét ¢ thé duoc
bat ngudn tir bai viét “The Nature of the
Firm” ctia Ronald Coase (nam 1937)°. Ly
thuyét vé moi quan hé cta cac hgp dong
nhin nhan cong ty cling la mot tap hop
“quan hé hop dong” gitta cac bén khac
nhau - cht yéu la cac c6 dong, thanh vién
Hoi dong quan tri (HDPQT), nhan vién, cac
nha cung cap va khach hang. Cac c6 dong
cting chi la mot trong s6 cac nha cung cap
“dau vao” khac, c6 quyén dugc xac dinh
thdong qua cac hgp dong khac nhau khi
thanh 1ap doanh nghiép'. Quyén cta co
dong noi chung, cua CDPT noi riéng dat
duoc tir su thoa thuan gitta ¢d dong voi
nhau, voi nguoi quan ly va cdc bén lién
quan khac. C6 ddng, nguoi quan ly va cac
bén lién quan khac mudn bao vé quyeén,
loi ich cua ho thi phai ty méc ca 1ay quyén
cta minh. Phédp ludt dinh ra cadc nguyén
tac tw do hop dong la can thiét.

Du c6 nhiéu wu thé nhung Ly thuyét
vé mdi quan hé ctia cdc hop dong van
chua c6 tinh thuyét phuc cao, coi cong ty
nhu la mot su lién két gitta cac bén, trong
dd c6 c6 dong cong ty, lam co sd cho ly
thuyét hop dong van con nhiéu tranh
luan. Ly thuyét vé hop dong khong phai
va khong thé 1a 1oi giai thich duy nhat vé

8 Tong hop tir Ross Grantham (1998), tldd, David
Million (1990), Theories of the corporation, Duke
Law journal Vol.1990:201, tr. 229...

9 R. H. Coase (1937), The Nature of the Firm,
Economica, New Series, Volume 4, Issue 16 (Nov.,
1937), tr386-405.

19David Million (1990), Theories of the corporation,
Duke Law journal Vol.1990:201, tr. 229
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ndi dung caa luat cong ty hodc quyén cua
c6 dong, CDPT.

1.3. Hoc thuyét vé dai dién (Agency Theory)

Tlr nhitng yéu t6 dau tién Adam
Smith", nha kinh té hoc Gardiner C.
Means va gido su luat Adolf A. Berle'?, M.
C.Jensen va W. H. Meckling® cho rang, su
phan tach gitra quyén so hiru va quan ly
diéu hanh 1a mot dac trung tat yéu o cac
CTCP ma chinh nhitng ngwoi chu sé httu
cta no vi qua dong dao va phtc tap nén
khong da diéu kién va kha nang d€ truec
tiép quan ly diéu hanh cong ty™.

Thong qua viéc nhan rong cac cha so
httu, su xuat hién cac cong ty 16n da céd
st phan chia 16n gitta quyén s& hitu va
kiém soat cong ty. Su tach biét quyén so
httu va kiém soat tré nén gan nhu hoan
chinh khi khong c6 sy quan tam Ién ctia
co dong thiéu s6. Thuc té, da sd cac cong
ty dai chung déu thudc s httu cua cac
c6 dong nho co it co hoi anh hudng dén
quyét dinh cta cong ty, su kiém soat ctia
cac cong ty sau d6 da chuyén sang cacnha
quan ly, nhitng nguoi cé co hoi va dong
co lam dung vi tri cua hg. Theo C. Means

T Xem thém tac phdm Adam Smith (2005), An
Inquiry into the Nature and Causes of the Wealth
of Nations, A Penn state electronic classics series
publication.

12°A. Berle and G. Means (1933), The Mordern
Corporation and private property, The Macmillan
Company, NY

13 Michael C. Jesen and William H. Meckling
(1976), Theory of the firm: Managerial behavior,
agency cost and ownership structure, Journal of
Financial Economics, Vol.3, No.4, tr. 305-360.

4 Ha Thi Thanh Binh (cht nhiém dé tai) (2013),
Su tach bach gitta quyén so hitu va quyén quan
ly, diéu hanh cong ty cd phan dai chung, Dé tai
nghién nghién ctru khoa hoc cdp b cua Truong
dai hoc Luat TP HCM, tr. 33.
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va A. Berle', nguyén tac tach bach quyén
sO hitu va quan ly, diéu hanh cong ty la
nguyén tac nén tang trong quan trj cong
ty hién dai'®. Quan hé nay dwoc trinh bay
nhw mot truong hop ddc biét cia quan hé
nguoi uy quyén — nguoi dai dién.

Trong CTCP, nguoi uy nhiém la c6
dong - nhitng nguoi sd hitu cong ty,
nguoi dai dién la nhitng nguoi quan ly,
diéu hanh cong ty. Ho thay mdt cO dong
ra quyét dinh dinh doat tai san ctia cong
ty. Cac cd dong (thong qua Dai hoi dong
c6 dong - DPHDCD) sé c6 quyén chon lya
dé€ bau, bd nhiém, kiém soat nguoi dai
dién va str dung cac co ché thich hop dé
c6 thé han ché sy phan hoa 1oi ich gitra c6
dong va ngwoi quan ly, diéu hanh cong ty.
Dong thoi, cd dong phai danh cho ngwoi
dai dién mot pham vi ty do nhat dinh dé
viéc diéu hanh cong ty hiéu qua.

1.4. Ly thuyet vé bat can xirng thong tin
(Theory of Asymmetric Information)

Ly thuyét bat can xiing thong tin duoc
xay dung boi George Akerlof (1970) va ly
thuyét thong tin bat can xting duwoc biét
dén nhiéu nhat tt bai viét “The Market for
Lemons”". Bai viét nay xac dinh cac van
dé 16n anh hwong téi thi treong, trong do6
c6 su bat can xtng vé thong tin.

Thoéng qua cac vi du trong bai viét, sy
bat can xtirng thong tin xay ra khi mot hodc
nhém cac nha dau tu sé htru nhiéu thong

15 A. Berle and G. Means (1933), The Mordern
Corporation and private property, The Macmillan
Company, NY

16 Ha Thi Thanh Binh (cht nhiém dé tai) (2013),
tldd, tr. 34

7George Akerlof (1970), The Market for “Lemons”:
Quality Uncertainty and the Market Mechanism
The Quarterly Journal of Economics, Vol. 84, No.
3. (Aug., 1970), tr. 488-500.
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tin hon cac nha dau tu khac vé cong ty.
Bén nao cé nhiéu thong tin hodc thong tin
co chat luong hon sé c6 1oi trong viéc dua
ra quyét dinh dau tu. Trong CTCP, bat can
xttng thong tin xay ra khi mot hoac nhom
cac nha dau tu so httu nhiéu thong tin
hon cac nha dau tu khac vé cong ty hoac
khi doanh nghiép, nhitng nguoi quan ly
doanh nghiép c6 nhiéu thong tin hon so
véi cong dong nha dau tw. Cac giao dich
6 lién quan dén cac nha quan ly vi tinh
chat bat can xting thong tin, cac co quan
quan ly thi treong chiing khodn cling can
kiém tra va giam sat chdt ché viéc giao
dich ¢6 phiéu cua cac nha quan ly dé bao
vé cac c6 dong khac'®. Phap luat nén co
cac quy dinh khit khe va xu phat cing
ran ddi véi viéc vi pham bao mat thong
tin, giao dich ndi gidn nham bao vé loi ich
ctia nha dau tu, cia CDPT.

Tém Igi, luan giai cho quy dinh phap
luat vé quyeén ctia c6 dong ndi chung, COPT
ndi riéng, khong thé dya trén co sé mot ly
thuyét, hoc thuyét (hay mot quan diém)
ma phai c6 su két hop nhiéu ly thuyét, hoc
thuyét khac nhau méi c6 thé lam rd duoc
cac quyén cua CDPT trong CTCP.

2. Thuc trang luat hoa cac ly thuyét
co ban vé quyén ctia ¢6 dong phd thong
trong phap luat doanh nghiép & Viét
Nam hién nay

MGt la, qua quy dinh c6 dong sé “so
hitu mot phian tai san cua cong ty twong 1rng
v6i phdn von gop vao cong ty” (khoan 1 Dieu
8), quan diém “c6 dong la cht s6 hitu cong
ty” (mac du khong hoan toan nhung) da

18 La Van Giau (cht nhiém dé tai) (2016), “Giao
dich 8 phiéu cta ¢ dong ndi bd: bang ching tir
thi truong chiing khoan Viét Nam”, D€ tai khoa
hoc cap co so ctia Truong Pai hoc kinh té thanh
phd HO Chi Minh, tr 29-30
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dwoc quy dinh r6 rang trong Luat Cong
ty nam 1990. Quy dinh nay la chua hop 1y,
vi cong ty la mot thuc thé phap ly doc lap,
c6 quyén so hiru tai san. Co dong chi gop
von hinh thanh von diéu 1€ cong ty nhung
khong thé sd hitu tai san cta cong ty.

Tai san ctia cong ty do cong ty so hiru,
va c6 dong chi so hitu doi véi c¢6 phan.
Nhan thic xu thé chung d6, Luat Doanh
nghiép (LDN) nam 1999 da thay doi
nhung cling chwa quy dinh rd rang nhu
LDN nam 2005 (stta d6i, b6 sung nam
2013) va LDN nam 2014 vé quyén va vi
tri cia CDPT trong CTCP. LDN nam 2005
(sra doi, b6 sung nam 2013), LDN nam
2014 da chiing minh hoat dong lap phap
v€ cong ty cua Viét Nam da doan tuyét
véi quan diém ci do quy dinh “cd dong la
cd nhin, t6 chirc s6 hitu it nhdt mot c6 phin
cua CTCP”". Nha dau tu c6 trach nhiém
chuyén quyén so httu tai san (khi gop
von) cho CTCP. S¢ hitu ¢6 phan la co so
dé phat sinh quyén ctia CDPT theo nhiing
diéu kién do phap luat quy dinh.

Hai la, phéap luat vé cong ty o Viét
Nam (Luat cong ty nam 1990, LDN nam
1999, LDN nam 2005 (stra do6i, b6 sung
nim 2013) va LDN nidm 2014) van con
nhiéu quan diém khac nhau khi nhin
nhan sy ton tai cua thoa thuan c6 dong.

Phap luat cong ty nhiéu nudc (nhuw
Nga, An d6, M§, Anh...) da c6 quy dinh
vé thoa thuan c6 dong. Riéng phap luat
vé cong ty ¢ Viét Nam (Luat cong ty ndm
1990, LDN nam 1999, LDN nam 2005 va
LDN ndm 2014) van con nhiéu quan diém
khac nhau khi nhin nhan sw ton tai cta
thoa thuan cd dong, CDPT trong cac quy

19 Khoan 11 Diéu 4 LDN nim 2005 (stta d8i, b3
sung ndm 2013) va khoan 2 Biéu 4 LDN nam 2014.
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dinh phap ludt, nhat la LDN nam 2014.

Duwdi géc do luat thyee dinh, LDN nam
2014 quy dinh vé hop dong trudc dang
ky doanh nghiép ctia nguoi thanh lap
CTCP phuc vu cho viéc thanh 1ap, hoat
dong cua CTCP trudc va trong qua trinh
dang ky CTCP nhu la sy thoa thuan cta
gitta nguoi thanh lap CTCP vdi cac bén
lién quan khac nham phuc vu cho viéc
thanh lap CTCP (di€u 19); va dé cap dén
cac quyen cua cd dong dodi voi s6 ¢6 phan
da thanh toan (so voi dang ky mua) khi
dang ky doanh nghiép nhu quyén biéu
quyét, quyén nhan c6 tirc va cac quyén
khac. LDN nam 2014 va cac van ban luat
khac c6 lién quan (nhw Luat cac to chirc
tin dung nam 2010 (stta d6i, b0 sung ndm
2017), Luat Ching khoan nam 2007 (stta
d6i, bd sung nam 2010), ...) hién van chua
thita nhan gia tri phap ly cua cac thoa
thuan c6 dong, CBPT va do d6, phap
luat cting chwa dat ra tinh hop phap cta
nhing thoa thuan c6 dong, CDPT.

Duwéi goc nhin thuc tién, viéc thanh
lap CTCP theo LDN nam 2014 da phat
sinh cac thoa thuan gop von, hgp dong
chuyén nhuwong von gdp gitta cd dong va
nha dau tw, hop dong chuyén nhuwong von
gop gitta CTCP va nha dau tu, thoa thuan
chuyén nhuong c6 phan gitta CTCP va
nha dau tu.... va nhitng thoa thuan nay c6
thé 1a phat sinh quyén va nghia vu phap
ly cta c6 dong, CDPT. Nhing quyén va
nghia vu ctia cdc bén thoa thuan c6 thé
nam ngoai nhitng quyén cua c§ dong,
CDPT do luat quy dinh nhung c6 gia tri
rang budc cac bén hay khong van la noi
dung con bé ngo trong LDN ndam 2014.
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Co6 thé ndi, su luat hda ly thuyét ve
moi quan hé ctia cac hop dong trong xay
dung va hoan thién phdp luat Viét Nam
vé quyén cua CDPT can phai duoc tiép
tuc nghién ctru va cu thé.

Ba la, ndi dung ctia Luat Cong ty ndam
1990 cho thay viéc luat hdéa hoc thuyét dai
dién con don gian, chwa 10 rang.

Quy dinh vé quan tri CTCP da phat
trién va c6 nhi€u thay do6i khi phap luat
vé doanh nghiép cu thé hda hoc thuyét dai
dién trong cac quy dinh. LDN nam 2005
(stra d6i, bo sung nam 2013) da luat hoa
hoc thuyét dai dién trong quan tri CTCP,
nhung mtrc d6 con han ché. LDN nam 2014
da ké'thtra LDN ndm 2005 (stra d6i, b sung
nam 2013) va bd sung nhitng diém tién bo
khi luat hda hoc thuyét dai dién trong xay
dung LDN: (i) m6 hinh quan tri (co cau to
chttc quan ly) CTCP da dang; (ii) Quy dinh
cho phép c6 dong, nhom c6 déng co quyén
tir minh hodc nhan danh cong ty khoi kién
trdch nhiém dan sy do6i véi thanh vién
HDQT, Tong giam doc (Giam ddc) trong
mot sd treong hop va kiém soat doi voi
trach nhiém ctia nguoi quan ly cong ty;
(iii) trach nhiém bao dam thuc hién quyén
CDPT trong mot s truong hop duoc biéu
hién dudi dang “nghia vu”, khong phai
“nhiém vy” nhw LDN nam 2005 (stra doi,
bd sung nam 2013).

Tuy nhién, su luat héa hoc thuyét
dai dién trong LDN nam 2014 cling chua
day da, co ché giam sat chwa hiéu qua:
(i) Cac giao dich gitta nguoi quan ly, di€u
hanh cong ty voi nguroi co6 lién quan la
do nguoi quan ly, diéu hanh cong ty thuc
hién nhung phai duoc sy chap thuan cua
CDPT thong qua thuc hién quyén biéu
quyét tai DPHDPCD ciing con nhiéu van
dé; (ii) chwa duoc quy dinh rd rang, minh
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bach quyén va nghia vu ciia nguoi quan ly
cong ty trong viéc cong nhan, bao dam va
bao vé quyén cua CDPT, dac biét la trach
nhiém phdp ly cta ho trong viéc dam bao
thyc hién quyén caa CDPT. Do d6, d6i khi
chinh ho la nguoi vi pham phép luat vé
quyeén cua cd dong.

Bon la, cac quyén thong tin ctia ¢6 dong
noi chung, COPT con mo nhat trong Luat
cong ty nam 1990. LDN nam 1999 da tao ra
budc thay doi khi quy dinh quyén thong
tin cua c6 dong cting nhu trach nhiém cua
cac cha thé c¢6 tham quyén phai cé trach
nhiém thyc hién quyén thong tin cta co
doéng. Bén luot LDN nam 2005 (stra doi,
bd sung nam 2013) va LDN nam 2014, cac
quyen thong tin cua cd dong, CDPT duoc
quy dinh phong pht hon, nhat la quyén
thong tin cia CDPT trong cdc cong ty dai
ching. Song song voi d6, LDN nam 2014
ciing quy dinh trach nhiém cta nguoi
quan ly, diéu hanh cong ty c6 nghia vu
thuc hién nghia vu caa ho nham dap tng
quyen thong tin cua CDPT. Nhiéu quy
dinh phap ludt khac quy dinh ché'tai khi
cac chu thé co lién quan vi pham quyén
thong tin ctia cd dong (ché'tai hanh chinh,
ché'tai hinh sy).

Nhw vdy, ¢ Viet Nam hién nay, su luat
héa cac ly thuyét vé quyén cua CDPT
trong ban hanh cac van ban phép luat vé
cong ty da phat trién nhung mic do con
han ché’hodc chwa bao quat. Cac ly thuyét
can tiép tuc nghién ctru va luat héa trong
phap luat cong ty Viet Nam.

3. Nhitng kién nghi vé viéc ti€p tuc
luat hoa cac ly thuyét vé quyén ctia cd
dong pho thong trong xdy dung va hoan
thién phap luit vé quyén cta c6 dong
pho thong

Co s¢ ly thuyét la nén tang cho cac
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cong trinh nghién ctu & moi linh vuec,
trong do6 c6 phap ludt vé quyén cia COPT
trong CTCP. Co so ly thuyét vé quyén cta
CDPT cung cap nhitng luan ct kién giai
cho su can thiét va dinh hudéng cho hoat
dong xay dung va hoan thién phap luat
vé quyén ctua CDPT. Hién nay chua c6
ly thuyét nao la hoan hao d€ cu thé hoa
trong phap ludt vé quyén ctia CDPT nén
phap luat vé quyén ctia CDPT dugc xay
dung dya trén nhiing nhan t6 hop ly cta
cac ly thuyét do.

Trén co sé cacly thuyét da nghién ctru,
phép luat vé quyén cia CDPT nghién ctru
cu thé mot s6 ndi dung méi trong phap
luat vé cong ty ¢ Viét Nam:

Thir nhdt, CDPT s& httu ¢d phan cé
cac muc dich khac nhau, trong d6 ¢ muc
dich ¢6 tie. Vi vai tro 1a nguoi so hivu co
phan, ho phai dwgc dam bao quyén nhan
co tic thong qua cac quy dinh cta phap
luat vé doanh nghiép. Phap luat phai quy
dinh trach nhiém ctia cac chu thé c6 nghia
vu trong viéc thuc hién quyén dugc nhan
co tic cua CDPT: (i), Cong ty chi dwoc
trich lap cac quy khong dwoc vuot qua
gi6i han nhat dinh nham dam bao quyén
duwoc nhan co tirc cia CDPT. Mttc trich
lap quy c6 thé khong duoc vuot qua 30%
lgi nhuan rong ctia cong ty trong nam do.
Cac doanh nghiép ¢ Viét Nam chu yéu 1a
doanh nghiép nho va vira, nhu cau von dé
tai dau tu phat trién doanh nghiép la rat
16n. Do do, ty 1€ khong qua 30% loi nhuan
rong hang nam ctia cong ty duoc dung dé
trich lap cac quy la phtt hop, vira dam bao
sw phat trién ctia cong ty, vira dam bao loi
ich ctia CDPT; (ii), Quyén nhan c6 ttic ctia
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LUAT HOA NHUNG LY THUYET CO BAN VE QUYEN CUA CO PONG...

CDPT phai dugc dam bao bang nghia vy,
trach nhiém cua nguwoi quan ly cong ty;
(iii), quyén khoi kién ctia CDPT yéu cau
thanh toan c6 tc cham tra phai thong
thoang hon.

Thir hai, thira nhan gia tri phap ly cta
thoa thuan c6 dong trong trong stra doi,
bd sung LDN.

Phap luat vé quyén cta CDPT la cac
quy dinh mang tinh mé, tao diéu kién
cho cd dong thoa thudn vé nhiing quyén
ctia minh, ton trong va ghi nhan sy thoa
thuan cta CPPT nhung thoa thuan co
dong khong dwoc trai voi quy dinh caa
phép luat. Phap luat vé quyén caa CDPT
phai dat ra pham vi, khong gian cho su
thoa thuan cta CDPT va trong pham vi
do, CPPT va cac ¢ dong khac ty do thoa
thuan. Dong thoi, phap luat phai han ché
nhting thoéa thuan anh hudéng dén quyén,
lpi ich cua cong ty; nhitng thoa thuan
han ché& hodc gay kho khan cho viéc diéu
hanh, quan ly ctia nguoi quan ly cong ty.

Thi? ba, quy dinh hiéu qua co ché’kiém
soat (trong hoc thuyét dai dién) do6i voi
nguoi quan ly, diéu hanh cong ty. Hién
nay, LDN ndm 2014 cé nhitng quy dinh
vé co ché kiém soat doi voi nguoi quan
ly, diéu hanh cong ty nhung tinh hiéu qua
chwa cao, nhat 1a d6i véi cac giao dich ctia
nguoi quan ly cong ty.

Luat hdéa hoc thuyét dai dién trong
quy dinh phap luat vé quyén caa CDPT
noi riéng, trong quan tri CTCP noéi chung
can quan tam moi quan hé gitta COPT va
nguoi quan ly, diéu hanh cong ty. Chu so
httu c¢d phan phai kiém soat duwoc ngudn
von dau tu va quyét dinh nguoi quan ly
cOng ty, tranh sy lam quyén ctia nguoi dai
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dién anh huong dén loi ich cta cac chu
sO hitu cd phan, loi ich chung ctia cong
ty. Nguoc lai, nguoi quan ly cong ty phai
duoc chu dong diéu hanh hoat dong san
xuat kinh doanh, phai dwgc hudng loi ich
twong xtng véi nang lwc diéu hanh hoat
dong san xuat kinh doanh ctia cong ty.

Quyén bo phiéu biéu quyét la quyén
quan trong thuc hién quyén kiém soat ctia
CDPT. CDPT c6 thé truc tiép hoac gian
tiép thuc hién quyén cta ho va phap luat
phai tao diéu kién thuan loi, da dang dé
ho thuc hién quyén. Phap luét nén: (i) tao
co ché dé nguoi dai dién ty quyeén thuc
hién quyén dung nhu nguyén vong cua
CDPT; (ii) dé€ cao trach nhiém phép ly
ctia ngudi quan ly cong ty, gan quyén loi
cua ho véi quyén loi cua cong ty, caa co
dong. Ho phai bi han ché quyén chuyén
nhuong c6 phan va phai chiu trach nhiém
do6i véi nhitng thiét hai ctia cong ty (trong
thoi gian ho lam quan ly) ké ca sau khi
nguoi quan ly da nghi quan ly cong ty;
(iii) b6 sung thanh vién HDQT c6 thé bao
gom dai dién nguoi lao dong trong cong
ty; (iv) cac CDPT can chu dong thuc hién
quyén yéu cau, quyén khoi kién nhu 1a
mot cong cu d€ CPPT bao vé quyeén loi
cua minh khi nhitng nguwoi quan ly, diéu
hanh vi pham nghia vu.

Tém lgi, mdi ly thuyét cé nhitng han
ché, nhitng diém hop ly nhat dinh khi
xay dung phap luat vé quyén cua CDPT
nhung viéc phat huy t6i da nhiing yéu to
hop ly ctia cac ly thuyét d€ phap luat vé
quyén cua CDPT vira mang tinh hién dai,
vita phtu hop thuc tién va thu hut cOng
chung dau tu./.

S0 05 - 2019



