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“Hodn canh thay d6i co ban” hay thudt ngit tuong dong la “hardship”
hodc “change of circumstances” dwoc hiéu la mot sy kién khdch quan khong
thé luong trudc dugce xdy ra trong qud trinh thuc hién hop dong khién cho viéc
thuc hién tré nén v0 cung khé khdn va gay hdu qud bt loi cho mét bén néu
hop dong vin giit nguyén cic diéu khodn ban dau. H¢ qud phdp 1y trong truong
hop hodn canh thay déi co ban chinh la viéc Toa dn hay mét co quan c6 tham
quyén khdc sé dua ra phdn quyét doi v6i s6 phdan ciia hop dong khi xdc dinh
sw kién xdy ra ddp ving diéu ki¢n nghiém ngdt ciia hoan cdnh thay doi co bdn.
Bai viét du6i day phdn tich hé qua phdp 1y theo quy dinh clia Bé nguyén tic
Unidroit vé hop dong thuong mai quéc t& (PICC), B6 nguyén tic ludt hop dong
Chiu Au (PECL) va mot s6 quoc gia trén thé gici, tir d6 cé nhig kién nghi
hoan thién phdp ludt Viét Nam vé vin dé nay.

Tix khéa: Hoan canh thay doi co ban, hardship, hé qua, dam phdn lgi, sia
d6i hop dong, chdm ditt hop dong.

“Hardship” or “change of circumstances” means an unexpected event
occur in performing contracts that the performance becomes difficult and
causes disadvantage consequences for one party in case initial articles
are unchanged. Legal consequences of hardship is that the Court or other
authorities adjudicate the contract if occurred event meets the strict
conditions of hardship. The following paper analyzes legal consequences
under Unidroit Principles of international commercial contracts (PICC), the
Principles of European Contract Law (PECL) and law of some other nations, then
proposes several recommendations to perfect Vietnamese law about this matter.

Keywords: Change of circumstances, hardship, consequences, renegotiation,
contract adaption, contract termination.

1. Quy dinh caa PICC
biéu 6.2.3 ctia PICC! véi tén goi “Hé

I ARTICLE 6.2.3 (Effects of hardship) (1) In case
of hardship the disadvantaged party is entitled
to request renegotiations. The request shall be
made without undue delay and shall indicate
the grounds on which it is based. (2) The request
for renegotiation does not in itself entitle the
disadvantaged party to withhold performance.
(3) Upon failure to reach agreement within a
reasonable time either party may resort to the court.
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qua” nam trong muc 2 Hardship quy dinh
nhu sau:

* Thac si, Truéng khoa Phdp ludt dan sy va Kiém sdt
dan su, Truong Dai hoc Kiém sdt Ha Noi.

(4) If the court finds hardship it may, if reasonable,
(a) terminate the contract at a date and on terms to
be fixed, or (b) adapt the contract with a view to
restoring its equilibrium. Truy cap: https://www.
unidroit.org/instruments/commercial-contracts/
unidroit-principles-2016 ngay 23/7/2019
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1. Trong trwong hop hardship, bén bi bat
loi co quyén yeu cau tién hanh dam phdn lai
hop déng. Yéu ciu nay phai diwegc dwa ra khong
chdm tré va phdi cé cin ci.

2. Yéu ciu dam phdn lai hop dong, khong
cho phép bén bi bit lgi c6 quyén tam dinh chi
thwc hién nghia vy ciia minh.

3. Néu cic bén khong thoa thudn duwoc
trong mot thoi han hop 1y thi moi bén cd quyén
Yeu ciu toa dn gidi quyeét.

4. Néu xic dinh c6 hoan canh hardship va
néu thdy hop 1y, toa dn co thé:

a. Cham dirt hop dong vao ngay va theo
cdc diéu kién do Toa an quyét dinh; hodc

b. Stra déi hop dong nham thiét 1gp lai sy
cdn bang giita cdc nghia vy hop dong.

Thir nhat, vé quyén yéu ciu dam phdn lai
hop dong

Chu thé c6 quyeén yéu cau dam phan
lai cac diéu khoan ban dau ctia hop dong
la bén bi bat 1oi khi c6 sy thay déi can bf”mg
nghia vu hop dong. Yéu cau phai dwoc
dwa ra sdm nhat c6 thé sau khi suy doan
la co su kién hardship. Thoi han bao lau la
hop ly “phu thudc vao titng hoan canh cu
thé”2. Khoan 1 Diéu 6.2.3 cling quy dinh la
bén bi bat lgi phai néu rd 1i do yéu cau dam
phan lai hop dong dé€ bén kia co thé biét
rd hon la yéu cau do ¢ can ctt hay khong.
Néu khong néu 1o 1i do yéu cau dam phan
lai hop dong thi ¢ thé hé qua tuong tu
nhu truong hop cham yéu cau dam phan
lai hop dong ma khong cd li do chinh dang.

Viéc dam phan lai hop dong cing
giong nhu qua trinh giao két, thuc hién
hop dong la duwa trén nguyén tac thién

2 Xem binh luan 2 Art 6.2.3 https://www.unidroit.
org/instruments/commercial-contracts/unidroit-
principles-2016
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chi. Mot bén ¢6 quyén yéu cau dam phan
lai thi co nghia la bén con lai ¢6 nghia vu
tham gia mot cach thién chi, ngay ca trong
truong hop bén d6 c6 thé khong mong
mudn diéu chinh lai hop dong vi sy thay
ddi co ban ctia hoan canh c6 thé trd nén c6
loi hon cho ho.

Mic du Biéu 6.2.3 khong nhic lai mot
cach rd rang nhung yéu cau dam phan lai
hop dong ctia bén bi bat loi va x& sw cua
hai bén trong qua trinh dam phan lai hop
déng phai tuan tht nguyén tac chung vé
thién chi (biéu 1.7 PICC) va nghia vu hgp
tac (biéu 5.3 PICC). Do d6, bén bi bat lgi
phai trung thuee khi cho rang c6 hoan canh
hardship va khong dwgc yéu cau dam phan
lai hop dong nhu mot chién thuat. Clng
twong tw nhu vay, khi c6 yéu cau dam
phén lai hgp doéng thi hai bén phai tién
hanh mot cach tich cuc, ddc biét 1a khong
duoc gay bat ky tro ngai nao va phai cung
cap tat ca cac thong tin can thiét.’

Mot ndi dung can luu y trong qua
trinh dam phan lai 1a bén yéu cau dam
phéan lai khong duoc phép tam dinh chi
thuee hién hop dong. Y nghia ctia ndi dung
nay thé hién & chd, thit nhit, trénh viéc lam
dung hoan canh thay do6i dé khong thuec
hién nghia vuy; thit hai, kha nang khong tiép
tuc thuc hién hop dong sé gay thiét hai cho
bén con lai. Hon nita, vé nguyén tac chung,
hop dong c6 hiéu luc rang budc d6i voi cac
bén, trtr khi co thoa thuan khac, do dé néu
chua ¢ thoa thuan méi hodc chua cé quyét
dinh ctia co quan c6 tham quyén thi cac bén
van phai tiép tuc thiee hién hop dong. Tuy
nhién, viéc tam dinh chi thiec hién nghia
vu 6 thé duoc chidp nhan trong nhing
treong hop ngoai 1€.

3 Xem Binh luan 5 PICC
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Nhu vay, c6 thé thdy rang, giai doan
yéu cau la giai doan rat quan trong nham
dat dwoc thoa thuan cta cac bén. Tuy
nhién, khong phai ldc nao cdc bén cling
dat duoc thdong nhét y chi do c6 hoan canh
méi xudt hién. Chinh vi vay, viéc phap
luat quy dinh cho mét bén thit ba ¢6 tham
quyén giai quyét la can thiét va hop ly.

Thit hai, hé qua khi dam phin khong thanh

Neéu cac bén dam phan thanh cong thi
cac bén sé tiép tuc thyc hién hgp dong vai
diéu khoan stra d6i d6. Tuy nhién, viéc dam
phan lai khong hé dé dang dat dwoc thoa
thuan. Mot trong nhitng ndi dung quan
trong can du liéu chinh 1a hé qua phap ly
khi cac bén khong thwong thao duoc voi
nhau. PICC, PECL déu lya chon giai phap
la tiy treong hop, mot cach hop ly, toa an
quyét dinh stta d6i hay cham dut.

Khoan 3 biéu 6.2.3 PICC quy dinh:
Néu cac bén khong thoa thuan duoc trong
mot thoi han hop 1y thi mdi bén cé quyén
yéu cau Toa an giai quyét. Tinh hudng c6
thé xay ra la cac bén khong thé dam phan
dwoc hodc c6 dam phan nhung khong
thanh cong. Phap luat ciing khong quy
dinh vé thoi gian va tha tuc caa dam phan
lai thé nao. Tuy nhién, “thoi gian cho doi
cua cac bén trude khi yéu cau Toa an giai
quyét phu thudc vao mitc do phtic tap cua
cac van dé can giai quyét va phu thudc vao
ting hoan canh cu thé”4.

Theo khoan 4 Diéu 6.2.3, néu két luan
c6 hoan canh hardship va néu thay hop ly,
thi toa 4n c6 thé c6 nhiéu cach giai quyét
khac nhau:

Cach tht nhat, chdim duat hop dong.
Nguyén nhan cua viéc chdm dut hop dong

4 Xem binh luan 6 Diéu 6.2.3
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nay khac véi viéc cham duat hop dong do
vi pham nghia vu hop dong cho nén hé
qua cua viéc chdm duit hop dong nay khac
nhau, d61a ... vao ngay va cac diéu kién do
toa an quyét dinh”. Trong PICC hay PECL
déu khong chi ra ngay d6 la ngay nao va
diéu kién do la diéu kién nao. Trong thuec t€
6 thé xem xét cac thoi diém sau: thoi diém
xudt hién hoan canh thay ddi co ban; thoi
diém bén bat lgi yéu cau dam phan lai; thoi
diém mot bén gui don yéu cau toa an giai
quyét; thoi diém toa an dua ra phan quyeét.
Tuy nhién, viéc lga chon mot phwong an
bat ky sé la khong phu hop véi tat ca moi
treong hop vi muc dich cua diéu khoan
hardship la nham thiét lap su can b::fmg loi
ich ctia cac bén. Viéc quy dinh cting nhac
mot phuwong an batky dé dp dung chung sé
la bat hop ly véi muc dich d6. Viéc d€ toa
an lya chon mot thoi diém nao hgp ly c6 1é
van la giai phép tot nhat. Phai chang vi vay
ma PICC, PECL va BLDS ndm 2015 cling
déu khong quy dinh mét thoi diém cu thé.
Nhung ciing ¢ y kién khong dong tinh vi
cho rang néu cho phép toa &n lya chon thoi
diém thi c6 thé dan téi khong théng nhat
trong giai phap, gdy mat niém tin cta cac
chu thé vao co quan gitt gin cong ly.>

Khi dwa ra quyét dinh cham dat hop
dong tai mot thoi diém nhat dinh, Toa an
can néu rd nhiing can c ma Toa 4n da sw
dung dé quyét dinh cham dat hop dong
dé. Quyét dinh chdm dut hop dong co
thé duoc xem xét dua trén mong mudn
va nguyén vong chinh dadng ctia mot bén,
hodc dua trén viéc danh giad tac dong cua
hoan canh thay d6i co ban dén kha nang
thuc hién theo hop dong, dén loi ich ban

®Ng6 Quoc Chién (2015), biéu chinh hop dong
khi hoan canh thay do6i va viéc stra d6i BLDS 2005,
Tap chi Nghién cttu lap phap s6 15, thang 8/2015
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dau ma cac bén hudéng dén khi giao ket
hop dong... Bén canh d6, Toa an cing
can danh gia thiét hai c6 thé xay dén néu
cac bén tiép tuc thuc hién hop dong theo
nhitng ndi dung stra doi duoc tinh dén.

Cach tht hai, stta d6i hgp dong. Muc
dich ctia viéc stra d6i la nham thiét 1ap lai
su can bang gitta cac nghia vu hop déng.
Nhu da phan tich, hardship la mot sy kién
khach quan xay ra gay mat can bang loi ich
cho mot bén, do dd, can c6 co ché dé thiét
1ap lai si can bang von ¢ khi hai bén giao
két hop dong.

Cé thé noi, lién quan dén quy dinh nay
c6 mot s6 van dé dang luu y sau:

Th nhat, cac bén chi ¢6 thé yéu cau
Toa an xem xét viéc huy bo hay stita doi
hop dong néu khong thé tu thdéa thudn
duoc, va tat ca cac bén giao két hop dong
déu duoc thyc hién quyén nay, khac véi
yéu cau dam phan lai thudc vé bén bat 1oi;

Thtt hai, trong qua trinh dam phan hay
qué trinh Toa 4n giai quyét, cac bén van
phai tiép tuc thye hién nghia vu cia minh
theo hop dong;

Th& ba, Toa an c6 quyén lwa chon
chdm dut hay stta d6i hgp dong ma khong
c6 diéu kién hay wu tién ap dung cai nao
trede. Tuy nhién, véi tu cach la co quan
dua ra phan quyét, Toa an sé can nhac viéc
ap dung hé qua nao mang lai hiéu qua va
hop li nhat.

2. Quy dinh cua PECL
biéu 6: 111 khoan 3° quy dinh:

6 (3) If the parties fail to reach agreement within a
reasonable period, the court may:

(a) terminate the contract at a date and on terms to
be determined by the court; or

(b) adapt the contract in order to distribute
between the parties in a just and equitable manner
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Néu cdc bén khong dat diwegc thoa thudgn
trong mgt khoang thoi gian hop ly thi Toa dn
c6 thé:

a. Cham diet hop dong vao ngay va theo
cdc diéu kién do Toa dn quyét dinh; hodc

b. Stta d6i hop dong nham thiét lgp lai sw
cong bang va binh dang giita nhitng loi ich ¢
dwoc va nhitng bit loi phai ganh chiu la hé qua
cua sy thay d6i hoan canh.

Trong bat ky trieong hop nao ké' trén, toa
an cé thé’budc bén tir chdi théa thudn hodc vi
pham thoa thudn trdi voi nguyén tic thién chi
va trung thuec phai boi thwong thi¢t hai ma bén
kia phai gdnh chiu”.

Vé co ban, PECL gidng PICC & chd
déu quy dinh cho cac bén dam phan trong
mot khoang thoi gian hop ly va Toa an chi
can thiép khi cac bén khong dat dugc su
thoa thuan. Cach thitc Toa an tac dong vao
hop dong ciing la cham dut hoac stra doi
hop dong. Diém khac biét ¢ day la, thu
nhat, PECL cling quy dinh trach nhiém cac
bén phai dam phan trudc, chi khi cac bén
khong thoa thuan lai dwoc thi Toa an méi
“cho cham dut” hodc “stta doi hgp dong
nham phan chia thiét hai va loi ich phat
sinh do hoan canh thay ddi cho cac bén theo
mot cdch thitc cong bang va binh diang”. PECL
lam r6 hon viéc “stta d6i” phai “theo cach
thitc cong bang va binh dang”; thit hai,
PECL “di xa hon”’ bang quy dinh “phdi bdi

the losses and gains resulting from the change of
circumstances.

In either case, the court may award damages
for the loss suffered through a party refusing to
negotiate or breaking off negotiations contrary to
good faith and fair dealing.

https://www .trans-lex.org/400200/_/pecl/ truy cap
23/7/2019

7 Nguyén Anh Thu (2014), Dé xuat stta d6i, bo
sung quy dinh lién quan dén nguyén tac thién
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thwong thiét hai cho nhitng ton that xay ra”
trong treong hop “tir chéi thoa thudn hodc
vi pham théa thudn trdi véi nguyén tdc thién
chi va trung thwc”. Nhu vay, so voi PICC,
PECL c6 phan day du va hop ly hon.

C6 thé thay, PECL khong ro rang trong
viéc lya chon wu tién chdm dut hay stra d6i
hop dong.

3. Quy dinh cta Ptc

Khoan 3 Diéu 313 B luat dan sy Dtc
(BGB)® quy dinh nhu sau:

(3) Néu viéc sira d6i hgp dong la khong
thé  hodc mot bén khong diang phdi chdp nhin
sw thay doi d6 thi bén bi anh hwong co thé rit
khoi hgp dong. Doi voi nhitng hop dong dang
dwoc thuc hién, quyén cham dirt hop dong sé
thay thé' quyén hity hop dong.

Thir nhat, vé dam phdn lai

Theo quan diém phd bién trong an
1€ va trong luat thanh van ctia DPttc, dam
phén lai 1a khong bat budc®. Mac du khong
quy dinh la nghia vu nhung thong theong
cac bén chi yéu cau co quan c6 tham quyén
giai quyét khi khong thé dam phan lai
hodc dam phan lai khong thanh. DBiéu nay
6 thé duoc ly giai la bat ky luat hop dong
cua quoc gia nao ciing ghi nhan nguyén
tic thién chi trong qua trinh thiec hién hop

chi trong BLDS VN nam 2005, Tap chi khoa hoc
DHQG Ha Noi: Luat hoc, Tap 30, s6 3 (2014), tr.66

® Art 313 BGB

(3) If adaptation of the contract is not possible or one
party cannot reasonably be expected to accept it, the
disadvantaged party may revoke the contract. In the
case of continuing obligations, the right to terminate
takes the place of the right to revoke.
Truy cap tai dia chi: https://www.gesetze-im-internet.
de/englisch_bgb/englisch_bgb.html#p1146

? Ewoud Hondious and Hans Christoph Grigoleit
(2011), Unexpected Circumstances in European
Contract Law , Cambridge Unicerity Press, tr 221
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dong. Do do6, khi mot bén thay ¢ li do dé
thay d6i, ho sé dé nghi dam phan lai va
bén kia tham gia khong phai bang mot
nghia vu bit budc ma tham gia dua trén
nguyeén tac thién chi.

Thir hai, h¢ qua khi hoan canh thay déi co
ban

Theo quy dinh trén, c6 thé hiéu rang,
néu viéc stra doi hop dong 1a khong thé
hodc khong thé ap dat mot cach hop ly 1én
mot bén, treong hop cac bén chua duoc
thuc hién hgp dong, néu xay ra hoan canh
thay doi co ban, thi bén bi anh hudng c6
thé huy bd hop dong. Con néu hop dong
dang duoc thuc hién thi hop dong khong
duoc huy bé ma dwoc cham dut.

O Ptic, cac vin ban luat van im ling vé
van dé uu tién stra doi hay chdm dit hop
déng nhung duwong nhuw dugc hidu rang,
viéc chdm diit sé chi xay ra néu khong thé
stta doi hop dong.

4. Quy dinh cua Phap

Doan dau Diéu 1195 ndi vé diéu kién
cua hoan canh thay d6i, doan sau ndi vé
dam phan lai va hé qua cua hoan canh
thay d6i nhu sau:

Trong trwong hop tir choi dam phdn lai
hodc dam phdn lai khong thanh thi cdc bén cé
thé théa thudn chdm dirt hop dong, trong do
cdc bén thoa thudn vé ngay cham dirt va cdc
diéu khoan cham dirt, hodc cung thoa thudn
Yeu cdu toa dn sira doi hop dong. Trong mot
khodng thoi gian hop 1y, néu cdc bén khong dat
dwoc sw thoa thudn nay thi theo veu ciu cua
mot bén, Toa dn cé thé chinh sita hodc chidm
diet hop déng vao ngay va theo cic diéu khodn

10 Mustapha Mekki, Hardship and modification (or
resvision) of the contract, p20. Truy cap https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=1542511
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do Toa dan xdc dinh.”"!

Theo quy dinh trén, c6 thé nhan thay
mot s6 ndi dung sau:

Thir nhdt, méac du khong néi r6 nhung
v6i quy dinh nhu trén ¢é thé hiéu, bén bat
loi c6 quyén yéu cau dam phan lai va viéc
tham gia dam phén ctia bén kia khong han
phai la nghia vy, boi “trong treong hop
tte chdi dam phén lai” nghia la mot bén ¢6
quyén tir chdi viéc dam phan lai.

Thit hai, trede khi yéu cau Toa an, cac
bén co thé thoa thuan cham dit hop dong
hodc thoa thuan yéu cau stra d6i hop dong.
biéu kién dé yéu cau Toa an giai quyét la
cac bén da tién hanh dam phan lai nhung
khong thanh hodc mot bén tir chdi dam
phan. Noi dung ctia thoa thuan chdm dat
bao goém ngay chdm dut va diéu khoan
chdm dit hop dong.

Thir ba, cac bén co thé thdéa thuan yéu
cau Toa an stra d6i hop dong. Diéu nay c6
thé hiéu la cac bén cling c6 thé dam phan
lai vé viéc stra d6i hop dong nhung khong
thong nhat vé viéc stta doi nhu thé nao
nén can sy can thiép ctia Toa an. Va viéc
yéu cau nay la thoa thuan cta ca hai bén.
Day la diém khac biét so v6i quy dinh cua
PICC, theo d6, néu khong thoa thuan duoc
trong mot thoi gian hop ly thi mdi bén co
quyeén yéu cau toa an giai quyét (Toa an c6
thé stta d6i hodc chdm dut hop dong).

T Art. 1195. In the case of refusal or the failure of
renegotiations, the parties may agree to terminate
the contract from the date and on the conditions
which they determine, or by a common agreement
ask the court to set about its adaptation. In the
absence of an agreement within a reasonable time,
the court may, on the request of a party, revise the
contract or put an end to it, from a date and subject
to such conditions as it shall determine.

Truy cap: https://www.trans-lex.org/601101/_/
french-civil-code-2016/
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Thir tw, néu cac bén khong dat duoc
su thoa thudn nay, ttc la thoa thuan cham
dt hodc yéu cau Toa an giai quyét thi theo
yéu cau ctia mot bén, Toa an co thé stira doi
hodc cham dét hgp dong. Toa an chi co thé
phan quyét mot trong hai cach trén. Diém
nay giong voi quy dinh cua PICC va nhiéu
qudc gia.

Thir nam, Toa an co thé stra doi hoac
chdm dut vao ngay va theo cac diéu kién
do Toa an xac dinh. Viéc khong quy dinh
cu thé nay c6 thé duoc ly giai boi vi hé qua
nay khong phai do mot bén khong thuc
hién hop dong ma do hoan canh thay doi
cho nén hé qua khac voi hé qua cua viéc
chdm dét hgp dong noi chung. Viéc uu
tién stra doi hay chdm dut khong dugc quy
dinh ro.

C6 thé thay, quy dinh cua Phap clng
bao gom nghia vu dam phan lai, quyén yéu
cau Toa an giai quyét va Toa an c6 quyén
stta d0i hodc cham duit hop dong khi xay
ra hardship, vé co ban la kha twong dong
voi quy dinh cua PICC.

5. Gia tri tham khao d6i véi Viét Nam

Bo luat dan su Viét Nam ndm 2015
[an dau tién ghi nhan diéu khoan “Thuc
hién hop dong khi hoan canh thay doi co
ban” tai Diéu 420."* Theo d6, khoan 1 quy

12 Piéu 420. Thyc hién hop dong khi hoan canh
thay d6i co ban

1. Hoan canh thay ddi co ban khi c6 du cac diéu
kién sau day:

a) Sy thay déi hoan canh do nguyén nhan khach
quan xay ra sau khi giao két hop dong;

b) Tai thoi diém giao két hop dong, cac bén khong
thé luvong trude dugc vé sy thay d6i hoan canh;

¢) Hoan canh thay do6i 16n dén mtc néu nhu cac
bén biét truede thi hop dong da khong dwoc giao
két hodc duoc giao két nhung véi ndi dung hoan
toan khac;

d) Viéc tiép tuc thuc hién hgp dong ma khong cé
su thay d6i ndi dung hop dong sé gay thiét hai
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dinh vé diéu kién xac dinh hoan canh thay
d6i co ban, khoan 2 quy dinh vé quyén
yéu cau dam phan lai va hé qua khi dam
phan khong thanh. Qua nghién cttu hai
bd nguyén tac vé hop déng ciing nhuw Bo
luat dan su Dtc va Bo luat dan su Phap vé
hoan canh thay doi, tac gia dé xudt mot so
kién nghi hoan thién phap luat nhu sau:

Mot la, hoan thién quy dinh vé nghia
vy dam phan lai

Khoan 2 biéu 420 BLDS nam 2015 ¢6
nhiing diém bat cap nhu sau: Khong quy
dinh nghia vu tham gia dam phéan lai;
khong quy dinh nghia vu bén yéu cau phai
dwa ra can c chitng minh c6 hoan canh
thay d6i; khong quy dinh ché tai trong
treong hop tir chdi dam phan ma khong c6
li do chinh déng; khong giai thich vé yéu
cau dam phan lai hgp dong “thoi gian hop
ly” la nhuw thé nao.

bam phan lai c6 thé coi la mot tha tuc
trong qud trinh thuc hién hop dong khi

nghiém trong cho mot bén;

d) Bén cd loi ich bi anh huedng da ap dung moi bién
phap can thiét trong kha nang cho phép, phu hop
véi tinh chét cta hop dong ma khong thé ngén
chdn, giam thiéu muc d¢ anh huong dén lgi ich.
2. Trong truong hop hoan canh thay d6i co ban,
bén c6 loi ich bi anh hudng cd quyén yéu cau bén
kia dam phén lai hop dong trong mét thoi han
hop ly.

3. Truong hop cac bén khong thé théa thuan dwoc
veé viéc stra d6i hgp dong trong mot thoi han hop
ly, mét trong cac bén c6 thé yéu cau Toa an:

a) Chadm dut hop dong tai moét thoi diém xac dinh;
b) Stta d6i hop dong d€ can bang quyén va loi ich
hop phap cta cac bén do hoan canh thay ddéi co
ban.

Toa an chi duoc quyét dinh viéc stita d6i hop dong
trong truong hop viéc chdm dut hop dong sé gay
thiét hai 16n hon so v6i cac chi phi d€ thyc hién
hop dong néu duoc stra doi.

4. Trong qua trinh dam phan stta d6i, chdm dut
hop dong, Toa an giai quyét vu viéc, cac bén van
phai tiép tuc thuc hién nghia vu ctia minh theo
hop dong, trir treong hop cd thoa thuan khac.
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hoan canh thay d6i co ban. Day la budc
rat quan trong boi n6é dem lai loi ich to 16n
d6i voi cac bén trong hop dong. N6 khong
nhitng gitup cho cac bén tranh lang phi
thoi gian, chi phi t6 tung ma con gitp cac
bén gitt duwoc mdi quan hé lam an lau dai.
Nhung 6 rang rang, khong phai ltc nao
cac bén cling co thé dat duoc thoa thuan.

Khac phuc nhitng han ché trén, can
stta d6i khoan 2 Diéu 420 dam bao c6 duoc
cac noi dung sau:

Thir nhit, bd sung nghia vu tham gia
dam phén bang cach quy dinh: Cac bén c6
nghia vu dam phan trudce khi yéu cau Toa
an giai quyét hodac mot bén c6 quyén yéu
cau dam phan lai va bén kia c¢6 nghia vu
tham gia hodc cac bén c6 quyén yéu cau
Toa an giai quyét trong truong hgp dam
phan khong thanh hodc mot bén tir choi
dam phan. Toa an chi thu ly giai quyét khi
cac bén khong thé dam phan dugc.

Thit hai, b6 sung nghia vu cia bén nhan
duoc yéu cau dam phéan va ché tai trong
truong hop ttt chdi dam phan khong chinh
dang ma gay thiét hai cho bén kia

Thir ba, bd sung nghia vu bén yéu cau
dam phan phai dua ra can ctt chitng minh
cho yéu cau ctia minh la hop Iy nham tranh
viéc lam dung hoan canh thay doi d€ tri
hoan thurc hién nghia vu

Thir tw, lam r0 “thoi gian hop 1i” 1a nhw
thé nao? Tham khao cach quy dinh nhu
cua PICC “yéu ciu phai dwoc dwa ra khong
chim tré” va dwoc giai thich 1a “sém nhit cd
thé, ngay khi suy dodn la c6 hardship”;

Do d6, khoan 2 Diéu 420 nén duoc stra
d6i nhu sau:

“Trong truwong hop hoan canh thay doi co
ban, bén co lgi ich bi anh hwong co quyén yeu
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cau bén kia dam phan lai hop dong mot cdach
khong chdm tré va cd can civ. Bén kia cd ng-
hia vy phan hoi khi nhan dwoc yeu ciu, triong
hop tir choi dam phdn hodc tri hoan thoi han
dam phan ma khong co li do chinh ding thi
phadi boi thwong nhitng tén thit xdy ra cho bén
veu cau.”.

Hai ld, hoan thién quy dinh vé hé qua
khi dam phdn khong thanh

Khoan 3 Diéu 420 quy dinh ring,
“truong hop cac bén khong thé thoa thudn
dwoc vé viéc sira doi hop dong trong mot
thoi han hop 1y, mot trong cac bén cé quyén
yéu cau toa an...”. Quy dinh nay dan dén
hai cach hiéu, mot 1a, chi trong treong hop
khong thé thoa thudn vé stra doi hop dong
thi cac bén méi c6 quyén yéu cau Toa an
giai quyeét va hai la, treong hop bén khong
bi bat loi khong chdp nhan yéu cau dam
phéan lai thi khong 3 Ia bén bi bét loi c6
quyén yéu cau Toa an gidi quyét khong?

Do d6, diéu luat nén quy dinh theo
hudng, néu viéc dam phan lai that bai thi
mot trong cac bén c6 quyeén yéu cau toa an
giai quyét, boi 1é viéc dam phén lai hop
dong cé thé bao gom ca dam phan stra d6i
hodc dam phan chdm dat hop dong. Dong
thoi, diéu luat cling nén stra d6i theo hudng
dam phan lai bao ham ca trueong hop cac
bén dam phan khong thanh hodc mot bén
khong chap nhan dam phén thi bén kia ¢
quyeén yéu cau Toa an giai quyét.”

Nhu vay, khoan 3 Diéu 420 nén duoc
stta nhu sau:

13 Xem thém Pam Thi Diém Hanh, Lé Thi Kim
Oanh (2018), M6t s6 binh luan vé Diéu 420 BLDS
nam 2015: Thye hién hop dong khi hoan canh
thay doi co ban, Tap chi Nha nudc va phap luat,
s0 7(363)/2018.

S0 chuyén dé 2 - 2019

“Trweong hop bén dwoc yeu cau khong chip
nhidn dam phan lai hodc qud trinh dam phdn lai
khong thanh trong mot thoi han hop ly, mot
trong cdc bén cé quyén yeu cau Toa an:...”

Hau qua cua viéc Toa an can thiép vao
hop dong khi xac dinh c6 su kién thay doi
hoan canh co ban va cac bén dam phan
khong thanh 1a chdm dat hop dong hoac
stra d6i hop dong. Ro rang, viéc chdm dit
hop dong nén dwgc quy dinh 1a giai phap
cudi cung khi khong thé tim duoc phuong
an stra d6i. Muc dich ctia diéu khoan chinh
la tiép tuc “thuc hién hop dong” chit khong
phai la “chdm duit hop dong”. Su kién xay
ra la khach quan, van dé 1a lam sao d€ thiét
1ap can bang, mdi bén ganh chiu mot phan
thiét hai, gidm bdt gdnh nang cho mot bén,
chia sé rti ro vdi nhau theo dung nguyén
tic thién chi. Hon nira, BLDS Viét Nam dt
diéu luat nay trong tiéu muc 2 cua Muc
7 Hop dong véi tén goi “Thuc hién hop
dong” va Diéu 420 c6 tén “Thuc hién hop
dong khi hoan canh thay d6i co ban”. Tac
gia cho rang, ham ¥ ctia diéu luat 1a nham
wu tién “thywc hién” hgp dong cht khong
phai d& chdm ditt hop dong. Theo D6 Vin
Dai', hop déng sinh ra khong dé bi chdm
dd¢t ma 1a dé thuc hién nhim dem lai loi
ich cho cac bén thong qua viéc thiec hién.
Do d6, chdm dit hop dong chi la giai phap
cudi cung khi khong con giai phap nao
khac. Tuy nhién cling c6 y kién cho rang,
diéu luat quy dinh “Toa an chi dwgc quyét
dinh viéc stta d6i hop dong trong truong
hop viéc chdm duat hop dong sé gay thiét
hai 16n hon so v6i cac chi phi d€ thuc hién
hop dong néu duoc stra doi” la wu tién

4 Pd Van Dai (2015), Ban thém vé diéu chinh hop
dong khi hoan canh thay d6i, Tap chi Nghién cttu
lap phap, s6 13 (293), ky 1 thang 7/2015
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cham dut so véi sta doi. Nhu vay, quy
dinh nay dan dén nhitng cdch hiéu khac
nhau, lam phtic tap van dé khong can thiét.
Cho nén, tac gia cho rang nén bo doan nay.

Ngoai ra, quy dinh tai khoan 3 chi
cho phép Toa an stra ddi hodc cham dut
hop dong. Truong hop Toa 4n thay rang,
ca stta doi hodc cham dut hop dong déu
khong dat duwoc hiéu qua nhu phwong an
khéc, chéng han, yéu cau dam phan lai
hoac thtra nhan diéu khoan von cé cua hgp
dong nhu quy dinh ctaa PICC thi sao? Diéu
420 khong dwa ra phwong an khac cho nén
can bd sung tham quyén cho Toa an mot
cach linh hoat hon ma khong mau thuan
voi quy dinh phap luat lién quan khac.

Viéc quy dinh Toa an chi dua vao “chi
phi” d€ quyét dinh viéc sira d6i hay cham
dat hop dong la khong dam bao linh hoat,
meém déo, bdi ngoai yéu to lién quan dén
kinh t& thi can can nhéc ca cac yéu t6 phi
kinh t€ khac.

Do d6, doan tiép theo cua khoan 3 nén
duoc stra doi nhw sau:

“a. Cham dut hop dong tai mot thoi
diém xac dinh;

b. Stta d6i hop dong dé can bang quyén
va loi ich hop phdp cta cac bén do hoan
canh thay déi co ban;

c. Thuec hién cdc giai phdp khdc dam bdo
cong bang, hop 1y”.

Nhu vay, stta ca Khoan 4 “trong qua
trinh dam phéan stta d6i, chdm dut hop
dong...” thanh “trong qua trinh dam phan
lai hop dong” d€ khong gidi han dam phan
chi 1a dam phan stta d6i hodc chdm dut.

Két lugn, quy dinh vé hé qua ctia hoan
canh thay d6i co ban & cac bd nguyeén tac
PICC va PECL cting nhu ludt cta Duc,
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Phap, Viéet Nam déu cé giai doan dam
phan lai va co ché giai quyét khi dam phan
khong thanh. Vé co ban, cac quy dinh nay
khé tuong dong, tuy nhién van cé nhiing
diém khac biét nhat dinh. Qua nghién ctru
cac quy dinh caa PICC, PECL va luat cta
btc, Phap, tac gia dé xudt mot sd sta doi,
bd sung nham hoan thién hon cho phép luat
Viét Nam vé hoan canh thay ddi co ban./.
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