NHONG DIEM MG1 VE TOI PHAM MOI TRUGNG THEO

B0 LUAT HINH SU NAM 2015 (DUGC SUA DOI, BO SUNG NAM 201N

BUI NGOC HA'-NGUYEN VAN KHOA PIEM™

Ngdy 20/6/2017, Qudc hdi nuéc Cong hoa xa hoi chii nghia Viét Nam khéa
X1V, ky hop thit 3 dd thong qua Ludt sita d6i, bé sung mot s6 diéu ciia Bo ludt
hinh sy (BLHS), ngay 01/01/2018 BLHS c6 hiéu lyc thi hanh. Day duoc xdc dinh
la cong cu hitu higu, 1 co sé phép 1 quan trong trong cong tdc ddu tranh phong,
chéng téi pham néi chung va tdi pham moi truong néi riéng. Trong bai viét nay,
tdc gia gidi thiéu, phin tich nhiing diém mdi vé toi pham maoi truong theo BLHS
ndm 2015(duoc sika d6i, bé sung ndam 2017) va dua ra mot sé dé xudt, kién nghi
trién khai thyc hign trong thoi gian tdi.

Tix khéa: Diém mdi, toi pham méi truomg, BLHS nim 2015.

Approved in the 3rd session of 14th National Assembly on June 20th,
2017, Law on supplements, amendments to the Penal Code in 2015 takes
effect on January 1st, 2018, which is considered as the effective instrument
and vital legal ground in preventing and combating against crimes in general
and environmental crimes in particular. This article introduces, analyzes the
new points of environmental offences prescribed in the ienal Code in 2015
(supplemented, amended in 2017) and suggests the proper implementation in

the coming time.

Key words: New points, environmental crimes, the Penal Code in 2015.

LHS ndm 1999 (stra d6i, bd sung
Bném 2009) vé viéc ap dung cac

quy dinh d6i véi cac toi pham moi
treong trong mot thoi gian dai da boc 10
nhiéu bat cap. Truwdce tinh hinh d6, ngay
27/11/2015, Qudc hoi nudc Cong hoa xa
hoi cht nghia Viét Nam khoéa XIII, ky
hop thtt 10 thong qua BLHS mdi (BLHS
nam 2015). Tuy nhién, do BLHS nam
2015 con nhiéu so suat vé 16i ky thuat,
c6 nhitng quy dinh con bat hop ly, khé
ap dung va can phai duoc ra soat, chinh
stta cho phu hop véi thuc tién, trong dé
cd cac toi pham mdi treong dwoc quy
dinh tai Chwong XIX BLHS nam 2015.
Ngay 29/06/2016, Qudc hoi Khoa XIII
ban hanh Nghi quyét s6 144/2016/QH13
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vé viéc lui hiéu luc thi hanh caa BLHS
nam 2015 cung vdi 03 luat khac co lién
quan; dong thoi, b6 sung dw an Luat stra
ddi, b6 sung mot s6 diéu ctia BLHS nam
2015 vao Chwong trinh xay dung Luat,
Phap 1énh nam 2016 dé€ trinh Qudc hoi
khoa XIV thong qua®.

Tai ky hop thtt 3, Quoc hoi nuwdec Cong
hoa xa hoi chu nghia Viét Nam khoa XIV,
ngay 20/6/2017, da thong qua Luat stra doi,
bd sung mdt sd diéu ctia BLHS va BLHS
c6 hiéu luc thi hanh tir ngay 01/01/2018.
Doi véi ti pham moi treong, BLHS nam

* Tién si, Truwong Dai hoc Cinh sat nhdn din

*%* Thac si, Trwong Dai hoc Cdnh sdt nhdn dan

IT¢ trinh s& 331/TTr-CP, ngay 22/9/2016 vé du 4n Luét
stra dbi, bd sung mot sb diéu cua BLHS, sb 100/2015/
QHI13
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2015 (stra doi, b6 sung nam 2017) da danh
riéng mot chuong (Chuong XIX) gom 12
diéu (tr Diéu 235 dén Diéu 246), trong
d6 c6 nhiing stra doi, b sung quan trong
nhu sau:

Thir nhit, sita d6i, b6 sung méi mot
sO toi danh sau day: Téi gdy 6 nhiém moi
truwong (Di€u 235); Toi vi pham quy dinh vé
quan 1y chdt thdi nguy hai (Diéu 236); Toi
vi pham quy dinh vé phong ngira, 1rng phd,
khic phuc sy cd'moi truong (Diéu 237); Toi
vi pham quy dinh vé bdo vé an toan cong trinh
thuy loi, dé diéu va phong, chong thién tai; vi
pham quy dinh vé bdo vé bo, bai song (Dieu
238); Toi dwa chidt thdi vao lanh thd Viét
Nam (Diéu 239); Tgi lam 1dy lan dich bénh
truyén nhiem nguy hiém cho nguoi (Diéu
240); Toi lam ldy lan dich bénh nguy hiém
cho dong vdt, thuc vat (Dieu 241); Toi huy
hoai nguon loi thity san (Diéu 242); Téi hiy
hoai rieng (Diéu 243); Toi vi pham quy dinh
vé quan ly, bdo vé dong vdt nguy cdp, quy,
hiém (Diéu 244); T6i vi pham cdc quy dinh vé
quan 1y khu bdo ton thién nhién (Di€u 245);
Toi nhdp khdu, phat tin cdc loai ngogi lai xdm
hai (Diéu 246).

Trong 12 t0i danh néu o trén, “T¢i vi
pham quy dinh vé bdao vé an toan cong trinh
thuy loi, dé diéu va phong, chong thién tai; vi
pham quy dinh vé bdo vé bo, bii song” (Diéu
238) moi dwge b6 sung vao BLHS nam
2015. Trong lan swa do6i, bo sung BLHS
ndam 2017, tai Chwong XIX — Cac tdi pham
vé moi truong, ¢d hai diéu luat duoc gite
nguyén “Toi lam ldy lan dich bénh truyeén
nhiém nguy hiém cho nguoi” (Diéu 240) va
“Toi nhdp khiu, phdt tan cdc loai ngoai lai xidm
hai” (Diéu 246), ba diéu luat chi chinh stra
ve 16i ki thuat “Téi vi pham quy dinh vé qudn
ly chit thai nguy hai” (Diéu 236); “Toi lam
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ldy lan dich bénh nguy hiém cho dong vdt, thirc
vit” (Diéu 241); “T6i vi pham cdc quy dinh vé
quan 1y khu bao ton thién nhién” (Diéu 245),
con lai 07 diéu luat duoc chinh stra vé mitc
do hanh vi pham t0i va mitc hinh phat
dwoc xac dinh cho titng hanh vi.

Thit hai, m& rdng pham vi vé cha thé
doi voi toi pham moi truong, dang chu
y trong nhiing nam vita qua, nhiéu chu
thé thyc hién hanh vi vi pham phap luat
vé bao vé moi treong la cac phap nhan,
ma cu thé'la cac phap nhan thuwong mai.
Muc dich hanh vi vi pham trong da phan
cac truong hop ciing 1a nham phuc vu
loi ich kinh t& cua cac phap nhan. Néu
chi quy dinh trach nhiém hinh sy cta ca
nhan sé khong c6 can ct va rat kho khan
dé truy ctru trach nhiém hinh sy d6i véi
phép nhan. D& khac phuc tinh trang d6,
pht hop véi phan chung caa BLHS, lan
dau tién Chuong XIX, BLHS nam 2015
(sta dodi, b6 sung nam 2017) da quy
dinh trach nhiém hinh sy ctia phap nhan
thwong mai, chiém t6i 9/12 t6i danh xam
pham vé moi treong. Viéc quy dinh chu
thé cta t6i pham la phap nhan cling tao
ra tinh twong thich gitta phdp luat hinh
s va phap luat hanh chinh hién nay,
néu doanh nghiép c6 hanh vi vi pham
phéap luat vé mdi treong & mirc xit phat
hanh chinh thi chinh ban than doanh
nghiép d6 phai chiu quyét dinh x& phat
hanh chinh ch khong phai Ia cd nhan
ngwoilao dong hay “6ng chu” ctia doanh
nghiép. Tuy nhién, cling can luu y la, viéc
phap nhan thwong mai chiu trach nhiém
hinh s khong loai trit trach nhiém hinh
s ciia ca nhan (Diéu 74 va khoan 2 Biéu
75 BLHS nam 2015). Theo d6, phap nhan
thuong mai chi phai chiu trdch nhiém
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hinh sy khi hdi du bon diéu kién sau
day®: (1) hanh vi pham t6i dugc thuc
hién nhan danh phap nhan thwong mai;
(2) hanh vi pham t6i dugc thuc hién vi
loi ich ctia phdp nhan thwong mai; (3)
hanh vi pham t6i duoc thyc hién co6 sy
chi dao, diéu hanh hoac chap thuan cua
phap nhan thwong mai; (4) chwa hét thoi
hiéu truy cttu trach nhiém hinh sy quy
dinh tai khoan 2 va khoan 3 Diéu 27 cua
BLHS nam 2015 (dwoc stra doi, b6 sung
nam 2017).

Theo quy dinh cia BLHS nam 2015
(sta doi, b6 sung nam 2017), khong
phai téi pham nao, phap nhan thuong
mai ctng phai chiu trach nhiém hinh
sit, phap nhan thwong mai chi phai chiu
trach nhiém hinh sy d6i véi mot so loai
t0i pham, trong do, doi véi toi pham moi
treong, phap nhan thwong mai chi phai
chiu trdch nhiém hinh sy d6i vdi 09 toi
danh sau day: biéu 235; biéu 237; Diéu
238; Diéu 239; Diéu 242; Diéu 243; Diéu
244; Diéu 245; Diéu 246. Con d6i v6i 03 toi
quy dinh tai cac Diéu 236; Diéu 240; Diéu
241 ctia BLHS nam 2015 (stra d6i, b6 sung
nam 2017) quy dinh cha thé chiu trach
nhiém hinh su la ca nhan.

Thit ba, v€ hanh vi pham t6i va hinh phat

- V& hanh vi pham téi: Trong cac
toi pham moi truong dwoc quy dinh
tai BLHS nam 2015 (stta d6i, b6 sung
nam 2017), hanh vi pham t6i dwoc sép
x€p hop ly hon, quy dinh chi tiét hon
rat nhiéu so véi quy dinh caa BLHS
nam 1999 (stta dodi, bo sung nam 2009).
Trong do6: Do xudt phat ttr tinh chat cta
hanh vi pham t6i Ia cuing huy hoai moi

'Diéu 74, khoan 2 Diéu 75 — BLHS nam 2015
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treong, BLHS nam 2015 (stta d6i, bo
sung nam 2017) da nhap hai toi: “Tgi vi
pham cic quy dinh vé khai thic va bdo vé
rieng” va “Toi hity hogi rirng” duge quy
dinh tai Diéu 175 va Diéu 189 BLHS nam
1999 (dwoc stra d6i, b6 sung nam 2009)
thanh Tgi huy hogi rirng (Diéu 243); Cac
tdi pham moi treong duoc quy dinh tai
BLHS nam 2015 (stta doi, bd sung nam
2017) déu dan chiéu téi viéc diéu chinh
cac hanh vi nham dap ¢ng yéu cau cac
quy dinh cta cac Céng wéc quoc té vé
moi treong ma Viét Nam da tham gia,
nhu: Cong wdc Stockholm vé cac chat 6
nhiém hitu co khé phan huay; Cong wdc
vé budn ban qudc té cac loai dong vat,
thuwe vat hoang da nguy cdp; Cac hanh
vi bi truy cttu trdch nhiém hinh sy duwoc
chia nhé véi khung hinh phat tuong
ang,...

- V& hinh phgt: Do tinh chat, dac diém
cua t0i pham vé mdi truong la kha nang
bi phat hién va xt ly khong cao so voi
cac toi pham khdc, dac biét qua trinh thu
thap ching ct d€ chiing minh t0i pham la
rat kho, biéu hién vé hau qua lai kéo dai,
thuong khong tic thoi, ro rang. Hanh vi
pham t0i, thuong lap di 1ap lai nhiéu lan,
trong thoi gian dai, ddc biét 1a ¢ cac toi
nhuw: T6i gdy 6 nhiém moi triong (Diéu 235);
T6i hity hoai nguon loi thuy san (Diéu 242);...
Mat khac, loi nhuan tt hanh vi gay 6
nhiém, xa thai ra méi treong la khd 16n, né
c6 thé gitp doanh nghiép giam rat nhiéu
chi phi san xudt va qua dé thu loi cao ti
viéc khong phai dau tu hé thong xir Iy mdi
treong. Vi vay, néu hinh phat khong du
manh dé€ ran de, tring tri d6i véi cac hanh
vi vi pham, cac t6 chitc, doanh nghiép, ca
nhan san sang tai pham nhiéu 1an. Déng
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cht y, BLHS nam 2015 (dwoc stta doi, bd
sung nam 2017) da thay dodi cach xac dinh
hinh phat va hinh phat tién la hinh phat
chinh duoc ap dung cha yéu doi véi cac
t0i pham moi truong. Vi vay, mic phat tién
theo quy dinh cua BLHS nam 2015 (stta
ddi, bd sung nam 2017) la rat cao, phu hop
vdi tinh chat ciing nhu mc d6 nguy hiém
cta hanh vi pham t0i va bao dam tinh ran
de, tring tri d6i cac hanh vi vi pham.

Dé6i véi ca nhan pham toi, hinh phat
chinh ¢6 thé bi 4p dung hinh phat tién,
cai tao khong giam gitt, hodc phat tu
voi mic cao nhat la 15 nam tu; ngoai
ra con c¢é thé bi ap dung hinh phat bd
sung la phat tién, cdm dam nhiém chtrc
vy, cam hanh nghé hoac lam cdng viéc
nhat dinh. Hinh phat d6i véi phap nhan
thwong mai trong cac tdi pham vé moi
truong, tuy theo tinh chat, mic do nguy
hiém cua hanh vi pham tdi ma cd thé
dwoc ap dung, theo d6 hinh phat chinh
chi 4p dung hinh thttc phat tién vdi miee
thap nhat la 50 triéu dong, cao nhat la
20 ty dong. Ngoai ra, phap nhan thuwong
mai con bi dinh chi hoat dong cé thoi
han, tudc quyén st dung gidy phép vinh
vién, cAm kinh doanh trong mét s& linh
vie, cam hoat dong trong mot thoi han
nhat dinh, cdm huy dong von,... Trong
thue tién, da phan cac toi pham moi
truong déu quy dinh dp dung hinh phat
chinh va hinh phat b6 sung d6i véi phap
nhan thwong mai.

BLHS nam 2015 (stta doi, bo sung
ndm 2017) da co6 hiéu lwc thi hanh tir ngay
01/01/2018. B kip thoi thé ché'hda cac quy
dinh cua Hién phap nam 2013, tao diéu
kién cho cac co quan chuyén trach, BLHS
nam 2015 (stra d6i, bd sung ndm 2017) can
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nhanh choéng trién khai thuc hién thong
nhat nham phat huy hiéu qua, dam bao
muc dich cta chinh sach phap luat hinh
su la chu dong phong ngtra va dau tranh
phong, chdng tdi pham; ran de, gido duc
cam hoa, cai tao nguoi pham tdi; nang
cao y thitc lam cha xa hoi, tuan thu phap
luat, cha dong phong ngtra va tham gia
dau tranh chong t6i pham ndi chung va
toi pham moi treong noi riéng, bao dam
nguyén tac quyén ctia con nguoi d6i véi
modi truong da dugc hién dinh va nguyén
tic khic phuc hau qua, bdi thuong thiét
hai vé mdi truong, chung to6i dwa ra mot
sO dé xuat, kién nghi sau day:

Mot la, cac quy dinh vé toi pham
moi treong (Chuwong XIX) ¢6 rat nhiéu
di€m méi, dat ra khong it kho khan
cho qué trinh 4p dung trong thuc tién
néu nhuw khdng cé nhitng huéng dan
cu thé. Vi vay, cac co quan nha nudc cd
thdm quyén, trong d6 dé xuat Chinh
phu giao chu tri la B Tu phap phdi
hop B9 Cong an, B Qudc phong, Bo
Tai nguyén va Moi trueong, Vién Kiém
sat nhan dan t6i cao, Toa 4n nhan dan
tdi cao va céc bd, nganh, co quan cé
lién quan can nghién ctu ki cac quy
dinh cta BLHS nam 2015 (sta d6i, bd
sung nam 2017) trong d6 cé Chuwong
XIX quy dinh cac té6i pham vé mdi
truong d€ ban hanh day du cac van
ban hudng dan thi hanh, bao dam su
thong nhat khi ap dung BLHS vao cudc
song. Can tap trung vao mdt s6 van dé
nhu: Viéc x ly hinh sy d6i v6i phap
nhan thuong mai hoat dong trong linh
vic mdi treong; can cu thé hon déi véi
viéc phan loai toi pham moi truong
d6i phap nhan thuwong mai, ...

KhoahocKiémsat 21



NHUNG DPIEM MOI VE TOI PHAM MOI TRUONG...

Hai la, ddy manh cong tac tuyén
truyén, gido duc nang cao nhan thirc va
trdch nhiém dén cac co quan to chuc,
cac doanh nghiép va quan ching nhan
dan trong viéc phong, chong toi pham
vé mdi treong dac biét pho bién, tuyén
truyén phap luat vé modi truong nodi
chung, cac diém madi da dwoc stra doi,
bo sung phan chung va phan cac toi
pham vé moéi treong (Chwong XIX) quy
dinh trong BLHS nam 2015 (stta d6i, bd
sung nam 2017) qua dé goép phan nang
cao y thttc chap hanh phép luat vé moi
treong cua moi co quan td chirc, cong
dan va doanh nghiép.

Ba la, trong di€u kién cac tdi pham va
vi pham phéap luat vé mdi treong ngay
cang c6 xu hudng gia tang vé s6 lugng va
quy mo hoat dong véinhiéu phuong thire,
tht doan tinh vi, xdo quyét, gay hau qua
dac biét nghiém trong dén moi truong
tw nhién va sttc khoe cua con nguoi. D€
c6 kha nang phat hién va c6 bién phap
xt ly nghiém minh, triét d€, dac biét la
xt ly v& mat hinh sy d6i vdi cac hanh
vi pham tdi vé moi trwong, dé xudt Bo
Cong an va Cong an cac dia phuwong tang
cuong kinh phi, trang bi phuong tién,
thiét bi ky thuat hién dai; lam t6t cong
tac to chtrc can bg, boi dudng nang cao
trinh d cho can bd chién si, phan cong
bd tri lyc lwgng hop ly dé ngay cang dap
ung kip thoi cdng tac phong ngtra, dau
tranhchong loai t0i pham nay. Dong thoi,
thuong xuyeén t6 chire so két, tong két rut
kinh nghiém ctng nhu lam tét cong tac
thi dua khen thuong, kip thoi dong vién
cac tap thé, ca nhan cé thanh tich xuat séc
trong cong tac dau tranh phong, chong
vOi toi pham moi treong.
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Bon la, Tong cuc Canh sat, Cuc Phap
ché& va cai cach tw phép, Cuc Canh sat
phong, chong toi pham vé moi truong
va cac co quan chttc nang khac can phoi
hop thuong xuyén t6 chic tdp huan
chuyén sau BLHS nam 2015 (stra d6i, bd
sung nam 2017), B luat To tung hinh su
nam 2015 va cac Luat va van ban co6 lién
quan khac dén cac don vi nghiép vu va
Cong an cdc don vi dia phuwong, trong
d6 tap trung quan triét sau sac va ddy du
cac noi dung cua Chuwong XIX quy dinh
vé toi pham moi treong dén cac dong
chi 1anh dao, chi huy va cac can bd chién
si dang truc tiép lam cong tac dau tranh
phong, chdng véi loai toi pham nay dé
ho khong bd ngd véi nhitng diém méi
cua BLHS nam 2015 (stta d6i, b6 sung
nam 2017) v€ cac toi pham modi truong
nhim nghiém tuc thwc hién va kip thoi
4p dung trong thuc tién khi BLHS ndm
2015 (swra d6i, b6 sung nam 2017) da
dwoc trién khai va di vao thue tién./.
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