BAN VE THU TUC TO TUNG BOI VGI NGUGI DUGI 18 TUOI
PHAM T01 TRONG BO LUAT TO TUNG HINH SU NAM 2015

LE VAN PONG"*

Ddp 1ing yeu ciu quoc tévé bdo dam quyén ciia nguoi dudi 18 tudi hay con
g0i la nguoi chua thanh nién, B ludt t6 tung hinh sy (BLTTHS) nam 2015 tiép
tuc danh mot chuwong riéng dé quy dinh vé thii tuc d6i vdi nguoi dudi 18 tudi. Bai
viét di sdu phan tich nhiing quy dinh méi vé thii tuc t6 tung d6i v6i nguoi duci 18
tudi trong BLTTHS ndm 2015, tir d6 dua ra nhiing kién nghi dé xudt hoan thi¢n
nham dém bdo ddy di quyén va loi ich cho ho.

Tix khéa: Thu tuc t6 tung, nguoi dudi 18 tuoi.

After having met the international requirements for the rights assurance
of persons aged under 18 (so-called the juvenile), Criminal Procedure Code
(CPC) of 2015 continues to devote its whole specific chapter to the legal
proceedings for persons less than 18 years of age. The article is targeted
forward analyzing some advanced contents on the legal proceedings against
the juvenile in the CPC of 2015 and proposing some overall recommendations

in order to ensure the full rights and interests of the juvenile.

Keywords: Legal proceedings, persons less than 18 years of age.

6i quan diém nhdt quan trong

viéc bao vé tré em, Viét Nam som

tham gia Cong wdc vé quyeén tré
em va thuc day viéc hoan thién hé thong
phap luat bao vé quyén tré em, trong d6
dac biét quan tam dén do6i tuong tré em
vi pham phap luat, nhat la treong hop
nguroi dwdi 18 tudi, hay con goi la nguoi
chua thanh nién pham t6i. Chinh sach
hinh sy cua Nha nudc ta d6i véi nguoi
chwa thanh nién pham tdi chu yéu nhim
gido duc, gitp do ho nhan ra va stra chita
sai 1am, phét trién lanh manh dé€ tro
thanh cong dan co ich cho xa héi. Chinh
vi vay, thu tuc t0 tung doi véi nguoi
chwa thanh nién pham tdi dwgc quy dinh
thanh mdt chwong riéng (Chuong XXXII)
trong BLTTHS ndm 2003 nham dao bao
thu tuc to tung quy dinh phu hgp véi lta
tu6i nay. Thu tuc nay dong vai tro quan
trong trong viéc giai quyét nhitng vu an
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hinh su c6 nguwoi bi bét, ngwoi bi tam
gitt, bi can, bi cdo la nguoi chua thanh
nién; qua thuc tién thi hanh, da phat huy
hiéu lwc, hiéu qua, goép phan tich cuc
trong dau tranh, x& ly t6i pham nguoi
chwra thanh nién. Mac du vay, ding trude
yéu cau d6i mdi, tha tuc t6 tung doi voi
nguoi chwa thanh nién can tiép tuc duoc
stra doi, bo sung toan dién d€ bao dam
viéc xtt ly ngwoi chwa thanh nién pham
toi dwoc khach quan, chinh xdc, nhan
dao hon, thé hién dung din chinh séch
hinh sy d6i véi nguoi chuwa thanh nién
pham t0i trong tinh hinh méi®. Thu tuc
t0 tung do6i véi nguwoi chwa thanh nién
duoc quy dinh tai Chwong XXVIIL, Phan
th bay (Thu tuc ddc biét) trong BLTTHS

* Thac si, Phé Vién truéng Vién kiém sdt nhin dan
tinh Thanh Héa
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nam 2015 véi tén goi la: “Thu tuc td tung
doi voi nguoi dwdi 18 tudi”, tie DBiéu 413
dén 430 voi nhiéu ndi dung maéi. Sau day
tac gia xin duwoc di sau phan tich nhitng
quy dinh méi cta BLTTHS nam 2015 vé
thu tuc t0 tung do6i voi nguwoi pham toi
la nguoi chwa thanh nién, tir d6 dua ra
nhing danh gi4, stta d6i hoan thién hon
nira cac quy dinh ctia phap luat vé nguoi
chwa thanh nién pham tdi.

1. Nhitng quy dinh méi cta Bo luit té
tung hinh sy ndm 2015 vé thu tuc t6 tung
d6i voi nguwoi dudi 18 tudi pham toi

Thir nhit, c6 thé nhan thdy ngay su
khac biét trong cach st dung thuat ngtr
gitta BLTTHS nam 2003 va BLTTHS nam
2015. Trong khi BLTTHS ndam 2003 st
dung thuat ngt “nguwoi chua thanh nién”
thi BLTTHS nam 2015 st dung thuat ngtt
“nguoi dudi 18 tudi”, déu chi mot nhéom
doi twong la nhitng nhitng nguoi chuwa dua
18 tudi. Sy thay doi trong cach st dung
thuat ngit caa BLTTHS nadm 2015 nham
bao dam sy twong thich voi Cong wdc
quoc t€ vé Quyeén tré em va dong bd voi
Luat Tré em nam 20160,

Thiv hai, 1an dau tién trong BLTTHS
ghi nhan va quy dinh cac nguyén tac tiénh
hanh t6 tung giai quyét vu an lién quan
dén nguoi chwa thanh nién. BLTTHS nam
2015 da xay dung moét diéu méi (Dieu 414)
trong d6 da quy dinh day du, toan dién 07
nguyén tic ma co quan, ngudi tién hanh t&
tung phai quan triét, ton trong va nghiém
tic thuwc hién khi tién hanh t6 tung d6i véi

1. Vii Thi Quyén, Nguyén Thi Kiéu Anh, “Thi tuc t6 tung
ddi véi bi hai la nguoi duoci 18 tuéi theo quy dinh cua Bo
ludt t6 tung hinh sw nam 2015”, Tap chi nha nudc va phap
luat, S6 1 ndm 2017.
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nhitng vu an lién quan nguwoi chua thanh
nién, nham bao dam t6t nhat quyén va loi
ich hop phap ctia nguoi chua thanh nién
trong t6 tung hinh su®. Cac nguyén tac
nay dwoc luat t& tung hinh s dé ra nham
thé hién quan diém, chinh sach nhan dao
cua Nha nudc, tao diéu kién toi da bao
vé quyeén va loi ich ctia nguoi chwa thanh
nién trong hoat dong giai quyét an hinh
sw, von la hoat ddng mang tinh quyén luc
Nha nudce, ¢ tinh cudng ché va nghiém
khéac. Co quan, nguoi tiéh hanh td tung
va nhitng nguoi tham gia t6 tung phai
bat bude phai thiec hién nghiém tac cac
nguyén tac nay trong qua trinh giai quyét
vu an hinh sy lién quan dén nguoi chua
thanh nién. Nghiém cam cac hanh vi vi
pham hodc thuc thi khong day du gay anh
huodng han ché&'t6i viéc bao dam cac quyén
va loi ich hgp phap ctia nguoi chwra thanh
nién trong t6 tung hinh su.

Thi? ba, bd sung quy dinh vé viéc xac
dinh tudi ctia ngwoi bi budc t6i 1la nguoi
dudi 18 tudi. Trong thuc tién thoi gian
vita qua, do BLTTHS nam 2003 khong
quy dinh nén da dan dén kho khan trong
qua trinh giai quyét khi khong cé can ci
dé xac dinh ro tudi ctia nguoi bi budc t0i,
lam can c& truy cttu trach nhiém hinh sw
do6i véi ho. D€ giai quyét van dé nay, cac
co quan te phap Trung wong da ban hanh
van ban huéng dan viéc xac dinh tudi cta
nguoi chwa thanh nién pham tgi®. Trén
co s& phép dién hda cac van ban hudng
dan hién hanh, dé giai quyét triét dé cac

2. Xem Diéu 414 B6 luit t6 tung hinh sy nam 2015

3. Thong tu 01/2011/TTLT-VKSNDTC-TANDTC-BCA-
BTP-BLDTBXH huéng dan thi hanh mét s6 quy dinh cua
BLTTHS 2003 d6i v6i ngudi tham gia td tung 1a ngudi
chua thanh nién.
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vuréng mac nay sinh trong thuc tién ap
dung, BLTTHS nam 2015 da bd sung quy
dinh vé viéc xac dinh tudi ctia nguoi dwdi
18 tudi. Bao dam hop ly nhat, phu hop
nguyén tac c6 loi cho nguoi bi bude toi
la ngwoi chuwa thanh nién. Theo do, viéc
xac dinh tudi ctia nguoi bi budce toi, nguoi
bi hai 1a nguoi dwdi 18 tudi do co quan
c6 thdm quyén tién hanh t& tung thuc
hién theo quy dinh cua phap luat td tung
hinh sp®. C6 y kién cho rang viéc quy
dinh cach xac dinh tudi cta nguoi bi hai
la nguoi chua thanh nién tuong tng véi
cach xac dinh tudi cua nguoi chuwa thanh
nién pham toi theo Diéu 417 BLTTHS nam
2015 la khong hop 1y, lam x&u di tinh trang
ctia nguoi bi budc tdi, vi pham nguyeén
tac suy doan vo t6i®. Theo d6, can xac
dinh tudi cua nguoi bi hai la nguoi chua
thanh nién theo huéng dan cta Thong
te 01/2011 TTLT-VKSNDTC-TANDTC-
BCA-BTP-BLDTBXH huéng dan thi hanh
mot s6 quy dinh ctia BLTTHS 2003 d6i
v6i nguoi tham gia t6 tung 1a nguoi chua
thanh nién®. Ching t6i khong dong tinh
véi quan diém nay, boi 1€ viéc quy dinh
cach xac dinh tudi cua nguoi dudi 18 tudi
pham t0i theo Diéu 417 BLTTHS nam
2015 1a nham bao vé t6t hon quyén loi ctia
nhitng nguoi bi hai dwéi 18 tudi, phut hop
véi nguyén tac “bao dam loi ich tot nhat

1. Xem Diéu 417 B ludt t& tung hinh sy nam 2015

2. Ths. Tran Thi Thu Hién, Ths. Nguyén Phuong Anh,
“Mot sé diém mai ciia Bo ludt té tung hinh sw 2015 vé thu
tuc to tung ddi véi ngudi dudi 18 tudi”, Tap chi Toa an
nhan dan ky 2 thang 10/2016.

3. Thong tu 01/2011/TTLT-VKSNDTC-TANDTC-BCA-
BTP-BLDTBXH huéng dan thi hanh mét s6 quy dinh cua
BLTTHS 2003 ddi véi nguoi tham gia t6 tung 1a ngudi
chua thanh nién huéng dan xac dinh tudi cua nguoi bi
hai 1a nguoi chua thanh nién theo hudng cé loi cho nguoi
bi budc tdi biang cach xac dinh ngugc lai véi truong hop
nguoi chua thanh nién pham tdi.
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cua nguoi duwdi 18 tudi” theo quy dinh tai
khoan 1 Diéu 414 BLTTHS nam 2015. Muc
dich cta viéc xac dinh tudi ctia ngroi dwdi
18 tudi nham muc dich ap dung céc quy
dinh dé& hd trg, bao vé loi ich ctia nguoi
dudi 18 tudi trong qua trinh giai quyét vu
an. Mat khac, khi co quan t6 tung khong
chiing minh duwoc tudi cta nguoi bi hai
thi phai giai thich theo huwdéng c6 loi cho
ngudi bi budc toi d€ bao dam nguyén tac
suy doan vo toi.

Thir twr, nham dam bao viéc 4p dung
bién phap giam sat nguwoi chua thanh
nién bi budc tfi tai gia dinh, noi cu tra
dwoc thiee hién hiéu qua, dang muc dich,
BLTTHS nam 2015 da quy dinh r6 hon
trach nhiém ctia co quan tién hanh t6 tung,
ngroi dai dién ctia nguoi chuwa thanh nién
tai Diéu 418. Theo d6, d6i vdi treong hop
nguwoi dudi 18 tudi ¢ dau hiéu bod tron
hodc c6 hanh vi mua chudc, cudng ép, xai
giuc nguoi khac khai bao gian doi, cung
cap tai liéu sai su that, tiéu hay, gia mao
chiing ct, tai liéu, do vat ctia vu an, tau
tan tai san lién quan dén vu an: de doa,
khong ché, tra thu ngwoi lam ching, bi
hai, nguoi t6 giac t0i pham hodc nguoi
than thich ctia nhitng ngwoi nay hodc tiép
tuc pham toi thi ngwoi duoc giao nhiém
vu giam sat phai kip thoi thong bao va
phoi hop véi co quan ¢ tham quyén tién
hanh 6 tung d€ cé bién phap ngdn chén,
xtt ly kip thoi.

Thir nam, stta d6i, b6 sung lam rd hon
diéu kién va yéu cau doi véi nguoi tién
hanh t6 tung. Khi quy dinh vé chu thé
tién hanh t6 tung trong vu an nguoi chua
thanh nién, BLTTHS nam 2003 chi dé cap
dén cac chua thé: Diéu tra vién, Kiém sat
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vién, Tham phan. Quy dinh nhu trén la
chua day du va thiéu s6t®, vi vay BLTTHS
nam 2015 da cd stra doi, b6 sung thém mot
s6 cac chu thé bang quy dinh tai Diéu 415:
“Nhitng nguoi tién hanh t6 tung d6i véi
vu an c6 nguoi dudi 18 tudi phai la nguoi
da dwoc dao tao hodc c6 kinh nghiém
trong diéu tra, truy t6, xét xtt vu an lién
quan dén nguoi dwdi 18 tudi, cd hiéu biét
can thiét vé tam ly hoc, khoa hoc, gido
duc, déi véi nguoi dudi 18 tudi”. Cung
véi viée bd sung thém chu thé tién hanh
t0 tung, BLTTHS ndm 2015 da cu thé hda
hon cdc di€u kién cua nguoi tién hanh t6
tung: phai la ngwoi da dwoc dao tao hoac
c6 kinh nghiém trong diéu tra, truy to,
xét xtt vu an lién quan dén nguoi dudi 18
tudi, c6 hiéu biét can thiét vé tam ly hoc,
khoa hoc, gido duc, d6i véi nguoi dudi
18 tudi. Quy dinh nay da khac phuc dugc
cach quy dinh chung chung, khé xac dinh
nhw Diéu 302 BLTTHS nam 2003. biéu
302 BLTTHS ndm 2003 chi quy dinh diéu
kién doi véi Diéu tra vién, Kiém sat vién,
Tham phan la nguroi c6 nhitng hiéu biét
can thiét vé tam ly hoc, khoa hoc giao duc
cting nhu vé hoat dong dau tranh phong,
chong tdi pham ctia nguoi chwa thanh
nién. Trén thuc t€, xac dinh thé nao la ¢o
nhing hiéu biét can thiét vé tam ly hoc,
khoa hoc gido duc cling nhu hoat dong
dau tranh phong, chdng t6i pham rat khé
va khong dong nhat gitta cac co quan tién
hanh t6 tung va gitra cac dia phuong®.

1. Ngoai cac chii thé trén, trong qua trinh giai quyét vu an
ddi voi nguoi chua thanh nién con co6 thé c6 Hoi thAm, Can
b6 diéu tra, Kiém tra vién, Bo doi bién phong, Hai quan,...
2. Ths. Tran Thi Thu Hién, Ths. Nguyén Phuong Anh,
“Mot sé diém méi cua Bo ludt td tung hinh sy 2015 vé
tha tyc t6 tung dbi véi ngudi dudi 18 tudi”, tap chi Toa an
nhan dan ky 2 thang 10/2016.
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Thir sdu, d6i méi viéc ap dung bién
phap ngan chan, bién phap cudng ché
do6i voi nguoi dudi 18 tudi pham tdi. BE
bao dam thuc hién diung tinh than Cong
wdc qudc té€ vé quyén tré em, dong thoi
pht hop véi nhitng quy dinh ctia Bo luat
hinh sy nam 2015 (stta d6i, b6 sung nam
2017)©®. Véi viéc d6i moi viéc dp dung
bién phap ngan chan déi véi nguoi dudi
18 tudi da khéc phuc dwoc nhitng bat cap
trong thoi gian qua khi thi hanh BLTTHS
nam 2003, dong thoi thé hién ro tinh chat
nhan dao ctia nha nwdc ta, dam bao diéu
kién ap dung bién phap cudng ché déu
nhe hon so véi cac quy dinh ddi véi nguoi
da thanh nién pham toi.

Thit bay, b sung cac quyén cua nguoi
dai dién, nha treeong, t6 chirc khi tham gia
t0 tung. Trén co so Diéu 306 BLTTHS nam
2003, BLTTHS nam 2015 da co stra d6i, bd
sung day du hon cac quyén khi tham gia
t0 tung ctia ngwoi dai dién, nha truong, to
chttc ctia nguoi chura thanh nién tai Dieu
420 BLTTHS nam 2015.

Thir tam, d6i mdi, quy dinh chat ché
thu tuc 1y loi khai nguoi bi gitt trong
truong hop khan cap, nguoi bi bat,
nguoi bi tam gitr, ngwoi bi hai, ngwoi lam
chitng, hoi cung bi can; ddi chat. Nham
bao dam cac thu tuc 1ay 10i khai nguoi
dwdi 18 tudi, hdi cung bi can, tién hanh
d6i chat nguoi dudi 18 tudi dwoc thuce
hién phu hop véi d tudi, tam sinh ly
cua ho, dap ting yéu cau cua Cong wdc
quoc t&€ vé quyeén tré em dat ra doi voi
viéc hoan thién cac thu tuc t6 tung hinh
sw lién quan dén nguoi chua thanh nién.
BLTTHS nam 2015 da quy dinh chat ché

3. Xem Piéu 419 B9 luat tb tung hinh sy ndm 2015
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va toan dién vé cac thu tuc nay™.

Thit chin, bd sung quy dinh rd viéc bao
dam quyén bao chita. Diéu 422 BLTTHS
nam 2015 da quy dinh cu thé vé van de
bao chita cia nguoi chwra thanh nién, loai
bd quy dinh mang tinh tuy nghi “c6 thé”
ma BLTTHS nam 2003 thwong st dung,
quy dinh cu thé: Nguoi bi budc tdi la
nguoi dudi 18 tudi cd quyén tu bao chira
hoac nho ngwoi khac bao chita; Nguwoi dai
dién cua nguoi dudi 18 tudi bi budc toi cd
quyen luea chon nguoi bao chita hodac tu
minh bao chtta cho nguoi dwéi 18 tudi bi
budc toi; Truong hop nguroi bi budc toi la
nguoi dudi 18 tudi khong cd nguoi bao
chtta hodc nguoi dai dién cta ho khong
lwa chon nguoi bao chita thi Co quan diéu
tra, Vién kiém sat, Toa an phai chi dinh
nguoi bao chita theo quy dinh tai Diéu 76
ctia BO luat nay.

Thir muwoi, ska d6i, b6 sung thu tuc
xét xtr. V€ thanh phan Hoi dong xét xt so
tham vu an, ngoai gido vién hoac can bd
Poan thanh nién, da b6 sung ddi tuwong
la nguoi cé kinh nghiém, hiéu biét tam ly
nguoi dudi 18 tudi ciing ¢ thé tham gia
xét xtt voi tw cdch 1a Hoi thAm nham mao
rong, da dang hdéa doi twong tham gia Hoi
thdm, ddp g yéu cau cua thuc tién xét
xt vu an nguroi chwa thanh nién. Trueong
hop déc biét can bao vé bi cdo, bi hai la
nguoi dudi 18 tudi thi Toa an co thé quyét
dinh xét x kin. Phién toa xét xtr bi cao la
nguoi dudi 18 tudi phai c6 mat nguoi dai
dién cta bi cdo, dai dién cua nha truong,
to chirc noi bi cdo hoc tap, sinh hoat, trt
treong hop nhitng nguodi nay vang mat
ma khong vi ly do bat kha khang hoac

1. Xem Diéu 421 B¢ ludt t6 tung hinh sy nam 2015
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khong do tré ngai khach quan. Viéc xét
hoi, tranh luan véi bi cdo, bi hai, nguoi
lam chiing la nguwoi dudi 18 tudi tai phién
toa duoc tién hanh phu hop vdi ltra tudi,
muc do phat trién cta ho. Phong xt an
duoc bo tri than thién, phtu hop véi nguoi
dudi 18 tudi. Poi vdi vu an co bi hai,
nguoi lam ching 1a nguoi dwdi 18 tudi,
Hoi dong xét xt¢ phai han ché viéc tiép
xuc gitta bi hai, nguoi lam ching voi bi
cao khi bi hai, nguoi lam ching trinh bay
loi khai tai phién toa. ThAm phan chu toa
phién toa cd thé yéu cau nguoi dai dién,
nguoi bao vé quyén va loi ich hop phap
hoi bi hai, nguoi lam chitng. Khi xét xt,
néu thay khong can thiét phai quyét dinh
hinh phat d6i véi bi cdo thi Hoi dong xét
xtt ap dung bién phap gido duc tai truong
gido dudng. Chanh an Toa 4n nhan dan
t01 cao quy dinh chi tiét viéc xét x vu an
c6 nguoi dudi 18 tudi cua Toa gia dinh va
ngwoi chwa thanh nién.

Thir mwoi mot, quy dinh méi vé tham
quyén, trinh t, thu tuc ap dung cac bién
phap giam sat, gido duc d6i véi nguoi
chua thanh nién pham t6i dwoc mién
trach nhiém hinh sy. Trén co so cac quy
dinh cua BLTTHS nam 2015, BO luat to
tung hinh sy nam 2015 da duwoc b sung
méi cac quy dinh vé thdm quyén va trinh
te, tha tuc 4p dung cac bién phap giam
sat, gido duc nguoi chwra thanh nién pham
t0i khi ho dwoc mién trach nhiém hinh sy
tai cac diéu 426, 427, 428, 429 va Diéu 430.
Day la moét trong nhiing ndi dung ddi maoi
co ban, quan trong nhat, 1an dau tién duoc
dé cap, ghi nhan trong BLTTHS nam 2015.

2. M6t s6 kién nghi hoan thién quy
dinh ctia Bo luat t6 tung hinh sy 2015
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vé thu tuc td tung d6i véi nguroi 18 tudi
pham toi

B0 luat td tung hinh sw nam 2015, ¢
hiéu luc tir ngay 1/1/2018 vé co ban da
c6 nhitng stta d6i, bod sung hoan thién
thu tuc t6 tung ddi v6i nguoi chwa thanh
nién (nguwoi dudi 18 tudi) pham t6i, dam
bao tinh cu thé, phu hop trong cac quy
dinh vé trinh tw, thu tuc, tao thuan loi
trong ap dung twong dong va thong nhat
véi cac quy dinh ctia B§ luat hinh su vé
xt ly trach nhiém hinh su d6i véi nguoi
chwa thanh nién pham t6i, ddp Gng tot
cac yéu cau cua cai cach tw phap va hoi
nhap qudc té&. Tuy nhién, trong BLTTHS
nam 2015 vé tha tuc t& tung do6i voi
nguoi dudi 18 tudi van con mot s6 diém
can nghién cttu lam ro:

Thir nhit, mac du tai Diéu 415 BLTTHS
nam 2015 da bo sung thém mot sd cac chu
thé tién hanh t6 tung bé“mg cach st dung
thuat ngt: “Nhitng nguoi tién hanh t&
tung d6i voi vu an...” thay cho quy dinh
trong BLTTHS nam 2003: “Diéu tra vién,
Kiém sat vién, Tham phan”. Nguoi tién
hanh td tung bao gom: Thu truwong, Pho
Tha truong Co quan diéu tra, Diéu tra
vién, Can by diéu tra; Vién truong, Pho
Vién truong Vién kiém sat, Kiém sat vién,
Kiém tra vién; Chanh an, Pho Chanh an
Toa an, Thdm phan, Hoi thadm, Thu ky Toa
an, Tham tra vién®. Theo chung toi, viéc
bd sung chu thé theo quy dinh cta Diéu
415 BLTTHS nam 2015 la chwa day du, khi
giai quyeét cac vu an c¢b nguoi chua thanh
nién, con ¢é thé co su tham gia ctia cac co
quan duoc giao nhiém vu tién hanh mot
sO hoat dong diéu tra. Vi vay, ching toi

1. Xem Piéu 34 B lut t6 tung hinh sy nim 2015.
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kién nghi stra d6i Biéu 415 BLTTHS nam
2015 nhu sau:

“Diéu 415. Nquoi c6 tham quyén tién
hanh t6"tung

Nguoi co tham quyén tién hanh t6 tung
doi v6i vu dn co nguoi dwoi 18 tudi phdi la
nguwoi da dwoc dao tao hodc co kinh nghiém
diéu tra, truy to, xét xir vu dn lién quan dén
ngueoi diedi 18 tudi...”.

Thit hai, Diéu 419 BLTTHS nam 2015
da quy dinh rat chat ché va cu thé vé viéc
ap dung bién phdp ngan chan, bién phap
cuong ché ap dung doi véi nguroi duwdi 18
tu6i pham toi. Tuy nhién, vdi cach quy
dinh vé€ can ct 4p dung bién phap tam
giam doi voi nguoi dudi 18 tudi sé gay
kho khén, vudng méc cho Co quan tién
hanh t6 tung. Theo quy dinh cua BLTTHS
nam 2015 thi nguoi tir du 16 tudi dén dwoi
18 tudi cd thé€ bi tam giam trong truong
hop pham t0i nghiém trong do ¢4y, t0i rat
nghiém trong, toi ddc biét nghiém trong
néu c6 can ctt quy dinh tai cac diém a, b,
¢, d va d khoan 2 Diéu 119 hodc pham toi
nghiém trong do vo y, t0i it nghiém trong
ma B0 luat hinh sy quy dinh hinh phat
tu dén 02 nam néu ho ti€p tuc pham toi,
bo trén va bi bat theo quyét dinh truy na.
Nhu vay, BLTTHS nam 2015 da bo sét
treong hop nguoi dudi 18 tudi pham toi
it nghiém trong ma B¢ luat hinh suw quy
dinh phat tu tt trén 2 nam dén 3 nam tu.
Vi cach quy dinh nay, BLTTHS 2015 mét
1an nita lai tré lai van dé vieéng mac trong
thuc tién thoi gian qua, khi khong thé ap
dung bién phéap tam giam d6i v6i ho mac
du da ap dung céc bién phap khac nhung
van vi pham. Do d4, tac gia kién nghi stra
d6i khoan 4 Diéu 419 BLTTHS nam 2015
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nhw sau: “Ddi v6i bi can, bi cio tir du 16
tudi dén dwdi 18 tudi bi khoi t6, diéu tra, truy
to, xét xir vé toi nghiém trong do W vy, ti it
nghiém trong thi cé thé'bi bit, tam giit, tam
Qiam néu ho tiép tuc pham toi, bo tron va bi
bit theo quyét dinh truy ni”.

Thir ba, BLTTHS nam 2015 quy dinh
thoi gian 1ay 10i khai, hoi cung khong duoc
qua hai gio trong mot lan, khong duoc
qua hai 1an trong mot ngay la phu hop.
Tuy nhién, theo ching t6i can bd sung
quy dinh vé khoang thoi gian gitra hai 1an
hoi cung, 18y 16i khai nham tranh viéc hoi
cung thong qua gio trwea, bo ddi nguoi bi
tam gitr, bi can (mot hinh thitc nhuc hinh
biéh twdng), hodc dut van dam bao viéc 18y
loi khai, héi cung hai lan trong mot ngay
nhung thoi gian qud sat nhau va hinh thic
dwoc thé hién bf?mg bién ban 1ay 10i khai,
hoi cung. Diéu nay lam anh hwong nghiém
trong dén stc khoe, tinh than cua nguoi
dudi 18 tudi. Do d¢, tac gia kién nghi bd
sung khoang cach gitta hai 1an hoi cung,
1ay 1oi khai dé€ dam bao tinh chat ché.

Thit tir, bd sung quy dinh trong truong
hop ngwoi dai dién theo phap luat, dai dién
cua nha truong, to chirc noi bi cdo dudi 18
tudi hoc tap, sinh hoat Véng mat c6 li do
chinh dang thi Toa an phai ra quyét dinh
hoan phién toa xét xtr. Béi néu khong quy
dinh nhu vay sé dan dén truong hop, Toa
an sé khong ¢4 can ct d€ hoan phién toa khi
nhitng nguoi nay vang mét c6 li do chinh
dang. Hon nita, viéc tham gia ctia ngwoi dai
dién theo phap luat, dai dién nha trueong, to
chttc trong nhitng vu an c¢é nguoi dudi 18
tudi tham gia t6 tung vira bao dam quyén
va loi ich hop phép cho nguoi dudi 18 tudi,
vira thé hién su dac biét so vdi cac thu tuc to
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tung thong thueong khac. Trong trieong hop
nhitng nguoi nay 8y vang mit ma khong
c6 li do chinh déng thi phién toa van duoc
tiép tuc nhung phai ghi 16 1i do vang mat
vao bién ban phién toa. Song song vdi quy
dinh nay, cAn c6 nhitng huéng dan cu thé
clia cac co quan ¢6 thdm quyén vé nhiing
treong hop “co li do chinh dang” va “khong
c6 li do chinh dang”® Phién toa xét xt bi
cdo la ngroi chua thanh nién phai co mat
nguoi dai dién theo phdp luat cua bi cao,
dai dién cua nha trueong, to chirc noi bi cao
hoc tap, sinh hoat. Trong treong hop nhiing
ngudi nay vang mat ma cé li do chinh dang
thi Hoi dong xét xir phai hoan phién toa;
trong truong hop cd'y vang mat ma khong
c61i do chinh dang thi van tiép tuc phién toa
nhung phai ghi 16 1i do vang mat vao bién
ban phién toa.

Thit nam, BLTTHS nam 2015 quy
dinh viéc bat qua tang nguoi dwdi 18
tu6i pham t0i theo quy dinh tai khoan 2,
3 Diéu 419 la rat kho thyc hién trén thuc
t&. Boi nguodi ¢6 thAm quyén bat nguoi
pham t0i qua tang rat kho dé xac dinh
tu6i cting nhw loai tdi pham tai thoi
diém bat nguoi®. Néu cho c6 du cac can
c quy dinh tai khoan 2, 3 Diéu 419 thi
quy dinh vé viéc bat nguoi dudi 18 tudi
pham t0i qua tang sé mat di y nghia. Do
d6, chung t6i kién nghi bo quy dinh vé
cac diéu kién ap dung bién phap bat qua
tang tai Diéu 419 BLTTHS nam 2015./.
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