HOP DONG MUA, BAN NG CUA TO CHUC TiN DUNG
THEO PHAP LUAT VIET NAM HIEN HANH -
MOT SO VUGNG MAC, BAT CAP VA DE XUAT, KIEN NGHI

KHUC THIPHUONG NHUNG"

Trong nhiing ndam gin ddy, hé thong phdp ludt néi chung va phdp ludt tai
chinh ngdn hdng néi riéng, trong d6 c6 phdp luidt vé hoat dong mua bin no
ctia t0 chiic tin dung (TCTD) da tieng budc duoc hoan thién. Tuy nhién trong
hé thong cdc vin ban quy pham phdp lugt dé van con boc 16 nhitng han ché,
bdt cdp, nhitng diém chwa phi hop v6i thuc tién. Don cir la hé thong phdp ludt
vé hoat dong mua, ban ng ciia TCTD trong dé cé cic quy dinh vé hop dong
mua, bdn ng cia TCTD con boc 19 nhitng han ché nhdt dinh doi héi cin phai
duoc hoan thién.

Tix khéa: Hop dong mua, bin ng, t6 chikc tin dung.

Recently, legal system, in general, and laws of banking and
finance, in particular, including law of debt purchase and sale by credit
institutions have been gradually completed. However, legal documents
have witnessed some entanglements, shortcomings that is not
inconsistent with reality. For instance, legal system on debt purchase
and sale by credit institutions, especially regulations on debt purchase
and sale agreement by credit institutions have met some limitations

requiring to be completed.

Keywords: Debt purchase and sale agreement, credit institutions.

w chiing, hang héa khong thé di dén
Tthi truwong va trao doi véi nhau duoc.

Muén cho nhitng vit dé trao doi véi
nhau, thi nhitng nguwoi gite chung phai doi
xtk v6i nhau nhw nhitng nguedi ma vy chi nam
trong cic vt dé™”. Nhu vay, cac quan hé tai
san chi dwoc hinh thanh tit nhitng hanh vi
co y chi cta chu thé. Tuy nhién, néu chi cd
mot bén thé hién y chi ciia minh ma khong
duoc bén kia chap nhan thi cling khong
thé hinh thanh mot quan hé dé qua d6
thuc hién viéc chuyén giao tai san. Chinh
vi vay, chi khi nao c6 sy thé hién va thong
nhat y chi gitta cac bén thi quan hé trao
doi loi ich vat chat méi dwoc hinh thanh.

1 Cac Mac: “Tuw ban’
Noi 1973, trang 163
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Trén co so hoc thuyét nay, khoan no
cua to chuc tin dung (TCTD) - mot loai
hang hoéa dac biét cling dugc mang ra
dé trao doi thong qua viéc mua ban dé
tt do tao lap nén thi treong mua, ban
no. Nhuw vay, thi truong nay dwoc hinh
thanh dya trén sy thoa thuan, thong nhat
y chi ctia cac bén: Bén ban ng (TCTD) va
bén mua ng. Su thoa thuan, thong nhat
y chi ctia cac bén vé viéc mua ban no
cua TCTD chinh la hgp dong mua ban
no cta TCTD. Day khong chi Ia phuong
tién phap ly tao di€u kién cho cac cha
thé trao do6i hang hoa, théa man nhu cau
kinh doanh ctia minh ma qua trinh xac
lap va thuc hién loai hop dong nay con

* Thac si, Khoa Phdp ludt Dan sy va Kiém sdt Din
su, Truong Pai hoc Kiém sdat Ha Noi
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déng gop dang ké vao qua trinh xt 1y no
xdu, gop phan dam bao an toan cho ca hé
thong ngan hang.

Chinh vi 1é d¢, phap luat ngan hang
noéi chung va phap luat vé hoat dong
mua, ban ng ctia TCTD noi riéng trong
sudt thoi gian vira qua da khong ngung
duwoc hoan thién. Song, bén canh nhitng
vu diém thi hién nay quy dinh cta phap
luat Viét Nam vé hop dong mua, ban no
ctia TCTD van con mot s6 vudng mac,
bat cap can khic phuc, stta doi. Cu thé
nhu sau:

Thit nhat, vé khai niém hgp dong
mua, ban no caa TCTD

Hé thong phdp luat Viét Nam noi
chung va phap luat tai chinh ngan hang
ndi riéng, lién quan dén hoat dong mua,
ban ng cua TCTD thi hién nay chua co6
khai niém vé hop dong mua, ban ng¢ cua
TCTD. Tuy nhién, tdc gia cho rang, can
thiét phai c6 mot quy dinh chung vé cach
hiéu doéi véi loai hop dong nay vi nhiing
1é sau:

Trudce tién, khai niém vé hop dong
mua, ban no cua TCTD la co s& ban dau
dé phan biét dugc loai hop dong nay véi
hop ddong mua ban tai san néi chung. Vi
hop ddong mua, ban no ciia TCTD mac du
la mot dang cu thé ctia hop dong mua
ban tai san nhung vi d6i teong cua hop
dong mua ban ¢ day 1a mot loai hang hoéa
dac biét (quyén doi no - quyén tai san)
cho nén bén canh nhitng dac diém chung
cta hop dong mua ban tai san nhu: (i) la
hop ddng song vy; (ii) la hgp dong c6 dén
bu thi hop déng mua, ban ng caa TCTD
cting ¢6 nhitng diém dac thu vé: (i) chu
thé; (ii) doi twong; (iii) quyén va nghia vu
cua cac bén; (iv) co sd xac lap hgop dong
(phat sinh tir cac hop dong tin dung).

Tiép dén, xuat phat tur thuc tién, mic
du hién nay da cé nhiéu cach tiép can
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khai niém nay ttr nhitng co s& khac nhau
nhung lai chwa phan anh dugc dac trung
quan trong nhat ctia quan hé mua, ban ng
dé 1a viéc bén ban ng chuyén giao quyén
sO htru d6i véi quyén doi no (quyén tai
san) cho bén mua no.

Chinh vi vay, tac gia dé xuat, kién
nghi nhu sau: Can b6 sung quy dinh lam
rd dwgc muc dich, ban chat phép ly cua
hop dong mua ban no la chuyén quyén sd
htru d6i véi quyén doi no (quyén tai san)
trén co sd trao doi gia tri bang tién hodc
gidy to co gia. Theo dd, c6 thé quy dinh
nhuw sau: “Hop dong mua bin ng cua TCTD
la sw thoa thudn gQitta bén bin ng (TCTD)
va bén mua no, theo dé bén ban ng (TCTD)
chuyén quyén s¢ hitu doi voi khoin ng (v
tai san bdo dam cua khodan no néu cé) cho bén
mua ng, con bén mua ng cé nghia vy thanh
todn cho bén bian no”.

Th hai, quy dinh vé nhiing néi
dung cht yéu trong hgp déng mua, ban
no caa TCTD

Noi dung cta hop dong mua, ban ng
cua TCTD la tdng hop nhiing diéu khoan
ghi nhan su thoa thuan, cam két cta bén
ban no va bén mua ng. Cac ndi dung
trong hop dong mua, ban ng xac dinh
nhiing quyén va nghia vu cu thé ctia cac
bén trong hop dong.

Theo quy dinh tai Diéu 13 Thong
tw s6 09/2015/TT-NHNN ngay 17 thang
5 ndm 2015 cta Ngan hang Nha nudc
quy dinh vé hoat dong mua, ban no cua
TCTD, Chi nhanh ngan hang nwdc ngoai
(sau day goi tat 1a Thong tu s 09/2015/
TT-NHNN) thi “Hop dong mua, ban n¢
phai ¢6 nhiing ndi dung cha yéu sau day:
(i) Thoi gian ki két hop déng mua, bin no;
(ii) Tén, dia chi cua cic bén tham gia ki két
hop dong mua, ban ng; (iii) Tén, chirc danh
nguoi dai dién ciia cdc bén tham gia ki két hop
dong mua, ban ng; (iv) Tén, dia chi ciia bén
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no va cac bén lién quan (néu cé) téi khoan ng
dwoc mua, ban; (v) Chi tiét khoan no mua,
ban: S0'tién vay, thoi han vay, muc dich, gid
tri ¢hi s6 cua khoan no dén thoi diém thuc
hién mua, ban ng; (vi) Cic bign phdp bdo dam
cho nghia vu thanh todn ciia bén ng doi voi
khoan no dwoc mua, bian (néu cé); (vii) Gid
ban ng, phwong thirc thanh todn, thoi han
thanh todn; (viii) Thoi diém, phwong thitc va
thu tuc chuyén giao hd so, chitng tir khodn
ng, bao gém cd ho so, tai ligu vé tai san bdo
dam ctia khodn no (néu cé); Thoi diém bén
mua ng tro thanh nguwoi thé’quyén, nghia vu
doi voi khoan no ciia bén ban ng; (ix) Quyén
va nghia vu cua bén bin ng, bén mua ng;
(x) Trdach nhiém ctia cic bén do vi pham hop
dong; (xi) Giai quyét tranh chdp phdt sinh”.

Nhu vay, so v6i quy dinh vé hop
ddng tai khoan 2 Diéu 398 B luat Dan su
nam 2015 thi quy dinh tai Diéu 13 Thong
tw s6 09/2015/TT - NHNN cho thay phap
luat da boc 16 tinh cting nhdc, chua that
st mém déo, linh hoat, thé hién sy ton
trong quyeén tw do hop dong ctia cac bén
khi tham gia vao hoat ddng mua, ban no
cua TCTD.

Do d6, can swra d6i quy dinh vé
nhitng ndi dung chu yéu trong hop dong
mua, ban no ciia TCTD. Theo hudng, stra
quy dinh tai khoan 2 Diéu 13 Thong tw s&
09/2015/TT-NHNN nhu sau: “Hop dong
mua, ban n ctia TCTD ¢6 thé cé cdc ndi dung
sau ddy:...”. Quy dinh theo hudng nay sé
thé hién duoc tinh chat mém déo, su linh
hoat cling nhu thai d¢ ton trong quyén ty
do hop dong cua cac bén khi tham gia vao
hoat dong mua, ban no cua TCTD.

Thit ba, quy dinh vé quyén va nghia
vu ctia cic bén trong hop dong mua, ban
no caa TCTD

Quyén va nghia vu ctia cdc bén trong
hop ddng mua ban no cua TCTD duoc
xac dinh boi chinh hgp déng da giao két.
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Viéc dinh rd quyén va nghia vu cua cac
bén trong hop dong la diéu vo cung quan
trong, tao diéu kién thuan loi cho viéc thuc
hién hgp dong, giam thiéu nhitng tranh
chap c6 thé phét sinh. Tuy nhién, thuc
t& cho thdy khong thé tién liéu duoc hét
cac quyén va nghia vu cu thé ctia cac bén
trong hop dong mua, ban ng ctia TCTD
ma tuy vao diéu kién, hoan canh cu thé
cac bén sé thoa thudn xac 1ap cac quyén va
nghia vu ctia minh trén co sé cac quy dinh
cta phap luat.

+ Quyén vd nghia vy ctia bén mua no

Sau khi mua quyén doi ng, bén mua
no cua TCTD tré thanh cht no dwoc ké
thira day du cac quyén vanghia vu ctiabén
ban no doi véi khoan no da mua; quyén
va nghia vu d6i vdi cac bén tham gia bao
dam khoan no (néu cd). Theo quy dinh
tai Diéu 16 Thong tw 09/2015/TT-NHNN
Bén mua ng cd cac quyeén: (i) Yéu cau bén
ban no cung cap thong tin vé khoan no
duoc mua, ban (bao gom ca thong tin lién
quan dén hinh thanh, quan ly khoan no);
(ii) K& thtra day du cac quyén cta bén ban
no doi voi khoan ng theo thoa thuén, phu
hop voi quy dinh ctia phap luat; (iii) Yéu
cau bén ban ng chuyén giao ho so va hoan
tat cac thu tuc dé€ chuyén giao day du cac
quyeén, nghia vu cta bén ban ng, phu hop
véi thoa thuan caa cac bén tai hop dong
mua, ban ng va quy dinh cta phap luat;
(iv)Yéu cau bén ban no thyc hién dung,
day du cac nghia vu cam két theo thoa
thuéan; (v) Cac quyén khac theo thoa thuan
va quy dinh ctia phap luat.

Bén canh cac quyén, bén mua no c6
cac nghia vu sau: (i) Thanh toan day du,
dung han cho bén ban no theo hop dong
mua ban ng; (ii) Thanh toan cac chi phi (ké
ca chi phi mdi gidi néu cd) phat sinh trong
qua trinh mua, ban no theo théa thuan;
(iii) Ké thtra day du cac nghia vu ctia bén
ban no doéi vdi khoan no theo thoa thuan,
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pht hop v6i quy dinh ctia phap luat; (iv)
Thuc hién dang va day du cac nghia vu
khac theo thoa thuan va quy dinh cua
phap luat.

D6i voi treong hop Cong ty Quan
ly tai san Viét Nam (Vietham Asset
Management Company -VAMC) la bén
mua ng, tai khoan 1 Diéu 19 Thong tu s6
19/2013/TT-NHNN ngay 06/9/2013 cua
Ngan hang nha nudc quy dinh vé mua,
ban va xtt ly no xdu ctia Cong ty quan ly
tai san ctia cac td chie tin dung Viét Nam
(VAMC) quy dinh Cong ty quan ly tai san
c6 quyén don phwong cham dut thyc hién
hop dong mua, ban no trong cac truong
hop: (i) C6 bang chitng vé viéc khoan no
xau da mua khong dép tng day du cac
diéu kién quy dinh cua phap luat; (ii)
TCTD ban ng vi pham quy dinh ctia phap
luat. Nigoai ra, tai mau hop déng mua
ban no do VAMC ban hanh va yéu cau
cac TCTD thyc hién c6 quy dinh r6 hon
mot sd quyén va nghia vu ciia bén mua ng
nhu: (i) Yéu cau TCTD thong bao cho Bén
ng va cac bén lién quan cta cac khoan ng
bang van ban vé viéc mua, ban no nay; (ii)
Thu gitr tai san bao dam dé€ xw ly, thu hoi
no. Nhan chinh tai san bao dam dé thay
thé cho viéc thuc hién nghia vu cua bén
bao dam theo quy dinh ctia phap luat; (iii)
Puoc uy quyén cho TCTD thyc hién xt ly
no sau khi da mua ng caa TCTD®,

Tt nhitng quy dinh ctia phap luat
néu trén, co thé ndi so vdi cac van ban
phap luat trudc day thi hién nay quyén
va nghia vu ctia bén mua ng da dugc quy
dinh kha chi tiét va cu thé, theo xu hudng
dam bao cao hon quyén va loi ich hop
phap ctia bén mua no. Pacbiétla viéc thira

1 Cong ty quan ly tai san ctia cac TCTD Viét Nam
(2013), Quyét dinh s6 16/QD-HDTV ngay 24/9/2013
cua Hoi dong thanh vién vé Ban hanh Quy ché mua,
bén va x&t ly no xau cua Coéng ty Quan ly tai san ctia
cac TCTD Viét Nam, Ha Noi
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nhdn quyén yéu cau ctia bén mua no doi
v4i bén ban ng trong viéc cung cap thong
tin vé khoan no. Day la viéc lam hét stc
can thiét dé cac nha dau tu dwa ra quyét
dinh dau tw cta minh. Tuy nhién, tac gia
cho rang quy dinh ctia phép luat vé quyén
vanghia vu ciia bén mua ng van con co s
bat cap, do la chuwa c¢é quy dinh cu thé vé
pham vi ctia quyén yéu cau. Cé nghia la
bén mua no c6 quyén yéu cau bén ban no
cung cap moi thong tin, tai liéu lién quan
dén khoan no hay chi giéi han trong mot
s0 loai thong tin, tai liéu.

Do vay, tac gia c6 dé xuat, kién nghi
nhu sau: Can quy dinh rd rang pham vi
cua quyén yéu cau cung cap théng tin cua
bén mua ng va nghia vu cung cdp thong
tin ctia bén ban no. Theo do6, quy dinh
“bén mua ng c6 quyén yeu ciau bén bin ng
cung cdp moi thong tin, tai liéu lien quan dén
khoan no”.

+ Quyén vd nghia vy ciia bén bdn no

Bén ban ng cé quyén va nghia vu theo
quy dinh tai Biéu 17 Thong tw 09/2015/TT-
NHNN. Theo d¢, bén ban ng c6 quyeén:
(i) Yéu cau bén mua ng thanh toan theo
thoa thuan; (ii) Yéu cau bén mua ng phai
thuc hién theo dung cac nghia vu cam két;
(iii) Cac quyén khac theo thda thudn va
theo quy dinh ctia phap luat. BPong thoi
bén ban ng cting c¢6 nhitng nghia vu sau:
(i) Thong bao bang vin ban cho bén no
va cac bén lién quan nhitng ndi dung cta
viéc ban ng cham nhat 5 ngay lam viéc
ké tlr ngay cac bén ky két hop dong mua,
ban no hodc stra d6i, bo sung hop dong
mua, ban ng. Truong hop phap luat co
quy dinh khac hodc theo thoa thuan gitta
bén ban ng va bén no hoac trong treong
hop can thiét, bén ban ng thong bao b%ng
van ban viéc ban ng cho bén no tredc khi
ki két hgp dong mua, ban no; (ii) Cung
cap cac thong tin lién quan dén khoan no¢
duoc ban theo yéu ciu cua bén mua no,
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dam bao tuan thua quy dinh cua phap luat
va khong trai vdi cdc théa thuan tai hop
dong cap tin dung, hgp dong bao dam da
ki két; (iii) Chuyén giao day du, dang han
nguyén trang ho so khoan no theo thoa
thuan cho bén mua ng; (iv) Chuyén giao
nguyén trang quyeén, nghia vu doi voi
khoan ng dugc ban bao gom ca quyén,
nghia vu do6i véi bién phép bao dam caa
khoan ng, bao hiém ctia khoan ng (néu cd)
cho bén mua no theo hop dong mua, ban
no va quy dinh cta phap luat; (v) Thanh
toan céac chi phi (k€ ca phi moi gidi néu
cd) phat sinh trong qua trinh mua, ban ng
theo théa thuan; (vi) Thic hién dung va
day du cac nghia vu khac theo thoa thuan
va quy dinh phap luat.

Ngoai ra, doi véi truong hop mua
ban no ctia VAMC, tai mau hop dong mua
ban ng do VAMC ban hanh va yéu cau cac
TCTD thuc hién cé quy dinh, bén ban no
c6 mot s6 quyén va nghia vu sau: (i) Nhan
trai phiéu dac biét tir VAMC theo gia mua,
ban ng da dugc thoa thuan trong hop
dong nay va duoc st dung trai phiéu dac
biét d€ vay tai cdp von cuia NHNN theo
quy dinh cia NHNN; (ii) Chuyén giao day
dt toan bd ho so ctia khodn no va tai san
bao dam ctia cac khoan ng duwgc mua, ban
theo hop dong nay cho VAMC; (iii) Trong
vong 10 ngay, ké tir ngay ki hgp dong nay,
phai thong bao bang van ban cho bén no,
bén c6 nghia vu trad ng, bén bao dam va
cac bén lién quan khéc vé viéc mua, ban
ddi v6i cac khoan no; (iv) Puge dé nghi
mua lai khoan no da ban cho VAMC theo
nguyeén tac thoa thuan vé diéu kién va gid
mua, ban no trong treong hop trai phiéu
ddc biét chwa dén han thanh toan; (v)
Nhéan uy quyén va thuc hién dung, day
du cac ndi dung uy quyén cua VAMC.

C6 thé nhan thay réng, quy dinh
vé quyén va nghia vu ctia bén ban no
nhuw hién nay da kha chi tiét, rd rang. Tuy
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nhién, quan diém cta tic gid cho rang
quy dinh nay van chua day du, chua thuc
s bao vé duwgc quyeén, loi ich hop phap
cua bén mua ng vi con thiéu quy dinh vé
trach nhiém ctia bén ban ng trong truong
hop bén ban ng cung cap cho bén mua ng
nhing thong tin, tai liéu sai 1éch vé tinh
trang cua khoan no.

Do vay, dé khéc phuc duoc han ché
nay, phap ludt can: Quy dinh ro trach
nhiém cua bén ban no khi cung cap thong
tin vé khoan no khong dang su that. Theo
do, quy dinh “bén bian ng phai boi thwong
thiét hai néu cung cdp thong tin vé khoan ng
khong dung sw that ma gdy thiét hai cho bén
mua ng”.

Viéc phap luat quy dinh rd nhitng van
dé néu trén sé bao dam quyeén loi chinh
dang khong chi ctia bén mua ng va bén
ban ng ma con dam bao quyén, loi ich hop
phap ctia khach hang vay, bén bao dam...

Toém lai, hoan thién phap luat vé hoat
dong mua, ban ng cta TCTD ndi chung
va cac quy dinh vé hop dong mua, ban ng
cua TCTD noi riéng la viéc lam hét stec can
thiét. Boi 1€, hé thdng phap luat dong bo,
hoan chinh la khuén kh& phap 1y hitu ich
dé€ han ché tranh chap phat sinh, bao vé
dwoc quyeén, loi ich hop phap cua cac bén
chu thé. Bong thoi, gép phan thuc day su
phat trién cta hoat dong mua, ban no cua
TCTD cling nhw sy phat trién cua loai thi
treong nay. Tt d6, gép phan giai quyét
hiéu qua van dé no xau, lam tan “cuc mau
dong” va khoi thong dong chay tin dung,
dam bao su an toan von ctaa cac TCTD,
sy phat trién nhanh va bén viing ctia nén
kinh té&/.
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