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NGUYEN MINH OANH"

B0 ludt dan sy ndm 2015 ctia Viet Nam tuy da cong nhdn vé chuyén doi
gidi tinh nhung chua khdang dinh chuyén doi gidi tinh la mot “quyén” nhuw
cdc quyén nhan than khdc (Diéu 37). Bdi viét nay sé tim hiéu co sé cho viéc
ghi nhdn quyén chuyén doi gidi tinh 6 Vigt Nam nham xéa bé nhiing lo ling
va thiét 1dgp mot nén tang chic chin cho viéc ghi nhin vé quyén chuyén doi
gidi tinh trong vin ban quy pham phdp ludt va bdo ddam thuc thi quyén ndy
trén thuc té.

Tém tat: Quyén nhdn than, chuyén déi giéi tinh, LGBT.

Although having recognized the sex reassignment, the Vietnamese
Civil Code of 2015 has not yet to confirm it is a “right” like other
personal rights (Article 37). This article will take a close look on the
basics of recognizing the right on sex reassignment in Vietnam in order
to eliminate the concerns and establish the solid foundation for the
recognition of the right on sex reassignment in the legislative documents
and its enforcement in practice.

Keywords: Personal rights, sex reassignment, LGBT.

1. Xuét phét tir ban chat cua nguoi
chuyén gidi
Chuyén d6i gidi tinh 1a khai niém
dung dé chi nhitng bién phap y khoa dung
d€ thay doi gidi tinh cua mot nguoi, trong
d6 bao gobm nhitng cong doan nhu phau
thuat chuyén do6i gidi tinh, tiém hodc-
mon, phau thuat chinh hinh... Chuyén dai
gidi tinh dan theo nhiéu hé qua xa hoi,
phap ly va la van dé gay tranh cai trong
sudt nhiéu thap ky qua. Chinh vi vay, viéc
thitra nhan hodc khong thtra nhan quyén
chuyén do6i gidi tinh duwgc nghién cttu mot
cach than trong trong khoa hoc phap ly va
duoc quy dinh khac nhau ¢ titng quoc gia
dua trén nhitng nén tang co so ly luan va
thuc tién déc thu.
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Quyén chuyén doi gidi tinh 1a quyén
duoc ghi nhan danh cho nguoi chuyén
gioi. Chinh vi vay, viéc xem xét ban chat
cua nguoi chuyén gidi chinh la nén tang
dau tién dé€ xac dinh co s¢ ctaa viéc ghi
nhan quyén nay trén thuc té.

Nguoi chuyén giéi dwgc hiéu la
nguroi co trang thai tam ly gidi tinh khong
phti hop véi gidi tinh co thé.® Chang han,
mot nguoi sinh ra voi co thé nam nhung
cam nhan gidi tinh minh 1a n hodc mot
nguoi sinh ra véi co thé nit nhung lai
cam nhan gidi tinh ctia minh la nam. Cam
nhan nay khong phu thudc vao viéc nguroi

* Tién si, Truong Dai hoc Ludt Ha N§i

! Gay and Lesbian Alliance Against Defamation. “GLAAD
Media Reference Guide - Transgender glossary of terms”,
“GLAAD”, USA, May 2010. Truy cap 03/8/2018.
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d6 c6 1am phau thuat chuyén déi gidi tinh
hay chuwa. Nhitng nguoi chuyén gidi dugc
mo ta la nhitng ngwoi khi sinh ra da mang
sdn mot gidi tinh sinh hoc (dwa vao co
quan sinh duc dé phan biét), nhung tam
ly ctia nhitng ngudi nay cdm nhan rang
gioi tinh ctia ho khong gidng voi gioi tinh
ma thé xac cta ho dang c6. Khong phai
tat ca nhiing nguoi chuyén gidi déu mudn
thay do6i co thé ho, mac du mot s6 khac
thi cam thay mong mudn diéu nay. Tuy
nhién, hau hét nhitng nguwoi chuyén gidi
déu mong muodn thiét 1ap mot vai tro xa
hoi phtu hop véi gidi tinh ma tam ly ctia
ho tw xac dinh.®

Nam 1980, hién tuong chuyén gidi
(Transgender) da duoc Hiép hoi tam than
hoc My (American Psychiatric Association
- APA) chinh thttc phan loai la mot dang
bénh tam than cé tén goi Réi loan dinh
dang gidi (Gender Identity Disorder -
GID). Theo d6, nguoi chuyén gidi c6 co
thé hoan toan binh thuwong, nhung vé mat
tam than ctia ho c6 nhitng biéu hién sau:

- Ty cho ban than thudc gidi tinh
khac: nhitng ngwoi nay hoan toan binh
thuong vé giai phau va sinh hoc nhung tw
cho ban than thudc gidi tinh khac, mot s&
tim cach thue hién y dinh chuyén d6i gidi
tinh bang cac phrong phap phau thuét va
sinh hoéa (tiéem Hormone).

- Trang thai tw cai trang quan ao dé
biéu 16 thanh gidi khac: nhiing ngudi nay
thich mdc quan o, di ditng néi nang nhw
nguoi khac gidi (nam an mdc, ndi chuyén

! This campaign will be launched April 18th 2007
http://web.archive.org/web/20080608075230/http://
www.usilgbt.org/index.php?categoryid=35 truy cap
03/8/2018
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yéu diéu nhu nt va nguoc lai, ni an mac
va noéi ndng manh mé nhu nam) dé€ cam
thay minh khac biét so vdi gidi tinh sinh
hoc ctia minh.

Vi xac dinh chuyén gidi la GID va la
mot dang bénh tam than nén cac to chic
nay c6 khuyén cdo nén diéu tri bénh cho
ngudi chuyén gisi bang cac liéu phép tam
ly hon 1a cdng nhan viéc chuyén doi gidi
tinh cho ho.

Tuy nhién, cac tranh cai vé khuynh
huéng ctia nguoi chuyén giéi khong
diing lai ma tiép tuc duoc thyc hién boi
nhiéu nghién ctu khac nhau. Theo mot
bao cdo cua BO Y té?, trai qua nhiéu két
qua nghién cttu thi chuyén giéi lai duoc
két luan thuc chat khong phai la mot
dang roi loan tam than. Biéu nay duwoc
ly giai rang chi cé thé coi la roi loan tam
than khi mot ngwoi roi vao hoan canh
dau kho, bat lyc ro rét va lau dai, trong
khi nhiéu nguoi chuyén gidi khong trai
qua nhirng tradi nghiém nhuw vay. Ttr phat
hién d6, nam 2012, chuyén gidi duoc loai
ra khoi danh sach cac dang r6i loan tam
than cua HoOi chan doan y khoa Hoa Ky
(DSM), c6 nghia la chuyén gi6i dugc xem
la mot tinh trang tam ly binh thuong.
DSM déng thoi kéu goi cong dong hod tro
va chap nhan nguoi chuyén gidi dé€ ho
c6 thé tu do thé hién ban dang gidi cua
minh va giam thiéu ky thi. Sau d6, nhiéu
quoc gia khac cting khong coi chuyén
gidi la mot dang rdi loan tam than ma

2B0O Y té, Bdo cdo Thuc trang vé nguodi c6 mong mudn
chuyén déi giéi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phép luat 6 lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPolllnfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018
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xac dinh la mot nhan dang gidi ty nhién
cua con nguoi. Két qua la quyén chuyén
giéi va phau thuat chuyén déi gisi tinh
da duwoc go bo cac rao can vé nhan thirc
va dugc hién thyc hod vé mat phap ly ¢
nhiéu qudc gia trén thé' gisi.®

Médc du vay, cdc nghién ctu tiép
theo duwong nhu van chuwra chap nhan két
luan nay va trong nhi€u nam lién cho dén
tan dau nam 2018 GID van duoc tim thay
trong danh sach cac rdi loan vé tam than.
Theo d9, cac diéu khoan chan doan vé
chuyén giéi, GID ¢ thanh thiéu nién va
nguroi tredng thanh duoc liét ké chung
trong Bang phan loai quoc t& vé bénh
(ICD) va Thong ké cac ching roi loan tam
than caa Hoi chan doan y khoa Hoa Ky
(DSM) dwéi ma s6 F64.0, F64.1, 302,85 va
302,6 twong tng.® Trung tam cai nghién
va Stic khoé tam than Hoa Ky xép r6i loan
nay vao Muc DSM-V, kem véi d6 1a phac
dd diéu tri cua nhém nay.® GID caing dwoc
phan loai nhw la mét ching ro6i loan tam
than boi Trung tam qudc t€ vé phan loai
bénh va cac van dé strc khoe lién quan.®

Tuy nhién, viéc di tim béng ching
sinh hoc phuc vu va ung ho cho nguoi
chuyén ddi gidi tinh van con 1a mot con
duong dai va duong nhu chua két thuc.

B0 Y t& Bao cao Thuece trang vé ngudi cd mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luét cé lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPollInfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018

2 Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition (1994)

* Newsroom | APA DSM-5

* “Gender identity disorder in adolescence and
adulthood”.ICD10Data.com. https://www.icd10data.
com/ICD10CM/Codes/F01-F99/F60-F69/F64-/F64.1
Truy cép ngay 3 thang 8 nam 2018.
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Nam 2017, 5 vién nghién ctru 16n ¢ chau
Au va My da phdi hop dé tim cach giai
ma bi an vé nhiing nguoi chuyén gidi va
mong mudn dwgc chuyén gidi. Cac nha
nghién ctru da chiét xuadt DNA tir mau
mau cua 10.000 ngwoi, trong d6 cé 3.000
nguoi chuyén giéi. Nhom con lai thudce
nhitng nguwoi khong chuyén doéi gidi tinh,
cd y thirc gidi tinh phu hop vdi gidi tinh
sinh hoc ciia minh. Theo nguoi ding dau
nghién cttu - gido sy khoa Lea Davis dém
tir Vién Vetiver Vanderbilt (thudc Trung
tam Y té Dai hoc Vanderbilt, Tennessee,
My - mot trong nhitng trung tam so httu
kho dit liéu DNA 16n nhat thé gioi) cho
rang: néu khuynh huéng chuyén gisi la
do gen quy dinh, thi nhitng nguoi chuyén
gidi sé chia sé nhiéu hon théng qua bd
gen cua ho. Nghién ctru tap trung di sau
vao moi tuong quan gitta cac dac tinh di
truyén gitta nhitng nguoi chuyén gidi voi
nhau hon la méi lién hé di truyén caa ho
dé6i voi gia dinh.®

Cudc tim kiém bang chiing sinh hoc
dé€ bao vé quyén cta nguoi chuyén gidi
duoc da s6 dw luan va gidi khoa hoc ting
hd nhung cling khéng it nguoi phan doi,
bao goém ca cac tri thike ¢6 tiéng tdm. Paul
McHugh, gido su dai hoc vé tam than
hoc tai Treong Y khoa Johns Hopkins da
viét moét bai bao khoa hoc duoc cong bd
trén tap chi Atlantis nam 2015, ndi dung
khuyén khich diéu tri tam than cho nguoi
c6 khuynh huéng muoén chuyén gidi, budc
ho chap nhén gidi tinh sinh hoc. Bai bao
phai nhan mét lan séng phan déi cua hon

5 Xu hudng chuyén gidi la do gen?
https://nld.com.vn/khoa-hoc/xu-huong-chuyen-gioi-
la-do-gen-20170824144655977 htm
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600 nha nghién cttu va bac silam sang.

Va cudi cung, sau nhi€u nam tranh
cai thi ngay 18/6/2018 vira qua To chtrc Y
t& Thé' giéi (WHO)- da chinh thac thira
nhan “chuyén giéi” khong phai la r6i loan
tam ly.

Midc du WHO tr 1au da loai “dong
tinh luyén &i” ra khoi Bang phan loai quoc
t& vé bénh tat (tiéng Anh: International
Classification Diseases, viét tat 1a ICD) thé
nhung van liét “chuyén giéi” vao chwong
“Roi loan tam ly” (mental disoder). ICD
ma hda cdc can bénh thanh khoang 55.000
ma riéng biét va ngan gon lam chuan cho
cong tac nghién cttu va thuc hanh y hoc
trén pham vi toan cau. Phién ban ICD méi
nhat la ICD-10 duoc cong bd vao nam
1992. Trong may thdp nién qua, nhiéu
nguoi da st dung ICD lam luan diém dé
ap dung cdc bién phap “chita tri” clng
nhu dua ra nhiing 1y thuyét cd gang bénh
hoa hay triét san nguoi chuyén gioi.

Ngay 18 thang 6 vira qua, WHO da
cong bo ICD-11. Theo d6, tat ca nhiing
gl lién quan dén chuyén gioi déu da bi
loai ra khoi chuwong “R6i loan tam ly” va
chuyén sang mot chwong mdi co tén la
“Nhing diéu kién vé strc khoe tinh duc”
(tieng Anh: Conditions related to sexual
health). Bao cdo cia WHO cong b vao
ngay 18 thang 6 ghi rd: “Bang chiing thu
thdp dwoc di cho thiy chuyén gidi khong
phadi la mgt chiing r6i loan tdm lyj. Do dé,
cdch phan logi nhu tir truéc dén nay cé
thé gdy ra su ky thi rdt 16n d6i v6i nhiing
nguoi chuyén gidi”. Con vé viéc tai sao

! Xu huéng chuyén gidi la do gen?
https://nld.com.vn/khoa-hoc/xu-huong-chuyen-gioi-
la-do-gen-20170824144655977 htm
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van dé chuyén gidi trong ICD, WHO luwu
y rang “cac nhu cau cham séc stic khoe
quan trong chi c6 thé dwgc dap ung tot
nhat néu nhu chuyén giéi van con dugc
ma hoa theo ICD”.®

Tién si Lale Say, di€u phdi vién cta
Cuc Stec khoe sinh san va Nghién ctru tai
WHO, cho biét: “Viéc loai bo chuyén gidi
ra khéi chuong trinh sttc khoe tam than
duwoc ky vong sé lam giam sy ky thi va
lam tdng sw chdp nhan cua xa hoi doi voi
nguoi chuyén gidi. V€ mat cung cap dich
vu cham soc sttc khoe, ching t6i khong
mong doi sé c6 nhiéu thay déi do chuyén
gidi van con nam trong ICD. Tuy nhién,
dong thai nay chéc chan sé lam giam bét
nhiéu lo ngai va gitip nguwoi chuyén gioi
c6 thé dé dang tim kiém sy tro gitp vé
mit y t&”.0

Rebecca Stinson, giam ddc cua to
chitc Stonewall chuyén vé quyén cua
nguoi LGBT, cho biét “chuyén gidi khong
phai la bénh tam than, va that tuyét khi
nhin thdy WHO nhén ra diéu d6. Tat ca
nhitng nguoi chuyén gidi can sy giup do
phai dwgc thira nhan dung ban chat caa
ho bdi nhan vién y té”.

ICD-11 sé duoc trinh bay tai Pai hoi
dong Y t& thé gidi vao thang 5 ndm 2019
d€ yéu cau sy chap thuan tir cac quoc gia
thanh vién va sé c6 hiéu lyc ttir nam 2022.@

2 WHO chinh thttc thira nhan ‘chuyén giéi’ khong
phai la réi loan tdm ly http://motthegioi.vn/
lgbt-c-131/who-chinh-thuc-thua-nhan-chuyen-gioi-
khong-phai-la-roi-loan-tam-ly-90548.html

3 WHO chinh thttc thira nhan ‘chuyén giéi’ khong
phai la réi loan tdm ly hittp://motthegioi.vn/
lgbt-c-131/who-chinh-thuc-thua-nhan-chuyen-gioi-
khong-phai-la-roi-loan-tam-ly-90548.html

* WHO chinh thtic thita nhan ‘chuyén giéi’ khong
phai la roi loan tdm ly http://motthegioi.vn/

$6 05 - 2018



NGUYEN MINH OANH

Tém lai, bao cdo ngay 18/6/2018 cua
WHO dugc xem la mot bude tién mang
tinh dot pha trong phong trao dau tranh
gianh quyén binh dang cho nhitng nguoi
chuyén gidi. Va nhu vay, khong con nghi
ngo gi nita, chuyén giéi khong phai la
mot loai bénh, nguoi chuyén gioi khong
phai la mot bénh nhan va ho can duwoc xa
hoi d6i x&¢ nhw la mot ngwoi mang tam
ly binh thwong. Vi vay, cdc mong mudn,
khat khao cua ho la chinh dang va can
duoc bao vé bang mot co ché phép ly
pht hop.

2. Xudt phat tir yéu ciu vé bao vé
quyén con ngudi

Ngay nay, viéc ton trong, bao vé va
thic day quyén con nguoi da tro thanh
mot van dé toan cau, cd moi lién hé mat
thiét v6i chinh sach phét trién ctia mdi
quéc gia. O Viét Nam, viéc tén trong va
bao vé quyén con nguoi cling duoc Bang
va Nha nuéc quan tam hon bao gio hét
va nhiém vu nay duoc ddc biét chu trong
trong cac muc tiéu dé ra khi xay dung
Hién phéap va phap luat.

C6 thé khang dinh rang, dau tién cho
dén sau cuing, nguoi chuyén giéi ndi riéng
va LGBT noi chung cling la con nguoi.
Va vdi tu cach la mdt con ngwoi, ngwoi
chuyén gidi cing c6 quyén huong tat ca
nhitng quyén ma tat ca moi nguoi déu co,
trong d6 mang tinh tru cot nhat la viéc “Tat
ca moi nguoi sinh ra déu ty do va binh
dang vé pham gia va cac quyén.” (Diéu
1, Tuyén ngdn Qudc t€' vé Nhan quyeén).
Nguoi chuyén giéi khong co6 “quyén

Igbt-c-131/who-chinh-thuc-thua-nhan-chuyen-gioi-
khong-phai-la-roi-loan-tam-ly-90548.html
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dac biét” hay “quyén riéng biét.” Quyén
chuyén doéi gidi tinh vé ban chat cling la
quyén con nguoi co ban. Theo cac chuyén
gia thi day la quyén con nguoi, xudt x tie
cac can ct nhat dinh: Th nhat, ca nhan
c6 quyeén song voéi gidi tinh that ctia minh.
Thtt hai, gidi tinh ctia cd nhan khong chi
duoc xac dinh trong gidy to vé ho tich ma
con phai bao dam cac dac diém sinh hoc
cua gioi (dac diém, vi tri, vai tro cia nam
va nit trong tat ca moi quan hé xa hoi).
Thtt ba, d6 1a co sé phép ly d€ ca nhan
thuc hién cac quyén do luat dinh phu hop
véi gidi tinh that cia minh.®

Cing theo cac chuyén gia vé nhan
quyén thi ban chat ctia quyén con nguoi
la: ph6 quat, khong thé phan chia, lién
hé va phu thudc 1an nhau. Hiéu mét cach
ngan gon: (1) Tinh phd quat: Toan nhan
loai déu duoc ap dung binh dang. Quyén
con ngudi & chau Au thi ciing nhwe Chau
A, & chau Phi thi ciing nhu chau My.
Khong thé néi nguoi ¢ chau Au duoc
quyén d6 con & chau A thi khong. (2)
Tinh khong thé phan chia: Cac quyén con
nguoi déu c6 tam quan trong nhu nhau,
khong quyén nao cao hon quyén nao.
Khong thé noéi quyén cuia nguoi dong tinh
hay nguoi chuyén gidi thi thi kém quan
trong, hay quan trong hon quyén phu nt,
quyeén tré em hay cua nguoi khuyét tat...
(3) Tinh lién hé va phu thudc 1an nhau: Sy
vi pham hay tién bd trong viéc thuc hién
mot quyén sé triee tiép hodc gian tiép gay
anh huong tiéu cuc hay tich cuc dén viéc
bao dam cac quyén khac. Quyén chuyén

1 Nguyén Van Tién, Quyén chuyén ddi gidi tinh la
quyén con nguoi, http:/plo.vn/phap-luat/quyen-
chuyen-doi-gioi-tinh-la-quyen-con-nguoi-680282.
html Truy cap ngay 3/8/2018
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doi gioi tinh ¢ lién hé mat thiét vdi cac
quyén nhu gidao duc, kinh té, van hda,
chinh tri...®

Nhu vay, c¢6 thé ndi, chuyén doi
gidi tinh 1a mot thuc té' khach quan, mot
nhu cdu can c6 cta nguoi chuyén gioi
va dwgc xem nhu mot quyén co ban cua
con nguoi. Can ctt trén quyeén binh dang,
quyén dugc thira nhin trede phap luat,
quyén voéi co thé, quyén tu do thé hién
ciing nhu quyén riéng tw, thi viéc cho
phép mét nguoi thay d6i gidi tinh cho
phtt hop vdi nguyén vong ctia ho cling la
mot quyén chinh dang va can dwoc thira
nhan.® “Nhiing quyén nay gan véi con
nguoi, day khong phai la san phdm cua
phép luat, day chi 1a mot diéu ma phap
luat phai thita nhan.”®

3. Xuét phat tir phap luat quéc té va
xu huwéng phap luit ctia cac qudc gia trén
thé gioi

3.1. Chuyén déi gi6i tinh trong Luit
quoc té¥

Trong phap ludt quoc t€, hién nay
quyén cta nguoi chuyén giéi duoc ghi
nhdn chung trong cac van kién vé quyén
ctua cdng dong LGBT. Quyeén dau tién va

1 Luong Thé Huy, Quyén cta tdi, https://staticl.
squarespace.com/static/526c21b5e4b0d43e45{6c4c2/
t/574d61ed37013bafc3b05211/1464689275542/
MyRights-May2016.pdf truy cap ngay 3/8/2018

2 http://isee.org.vn/Content/Home/Library/424/phap
-luat-ve-nguoi-chuyen-gioi..pdf

® Luwong Thé Huy, Quyén cua toi,
https://staticl.squarespace.com/
static/526c21b5e4b0d43e45f6c4c2/t/574d61ed37013b
afc3b05211/1464689275542/MyRights-May2016.pdf
truy cap ngay 3/8/2018

4BO Y té, Bao cao Thuc trang vé nguodi c6 mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luét cé lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPollInfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018
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la nén tang cho cac quyén con nguoi khac
ctia cong dong nay la quyén binh dang.
Ngay trong Loi néi ddu cua Hién chuong
Lién hop qudc (1945) da néu rang cac
quyén co ban, pham chat va gid tri cua
con nguoi 1a binh dang, khong c6 bat ki
s phan biét nao. Tuyén ngoén quoc t& vé
Quyén con nguwoi (UDHR, 1948) tiép tuc
khang dinh moi nguoi sinh ra déu binh
dang vé quyén va duoc bao vé vé nhan
phdm (Diéu 1), tat ca thanh vién trong gia
dinh nhéan loai déu dugc hudng quyén va
tir do co ban ma khong co sy phan biét
nao vé chung toc, mau da, gidi tinh, ngon
ngtt, ton gido, quan diém chinh tri hay tat
ca quan diém khac, quoc tich hay nguon
goc xa hoi, tai san, dong doi, hay tat ca
nhitng hoan canh khac (biéu 2). Nguyén
tiac khong phan biét tiép tuc dwoc ghi
nhan trong hai cong wdc co ban vé quyén
con nguoi la Cong wdc quoc t&€ vé Quyén
chinh tri va dan su 1966 (ICCPR), va Cong
wdc quoc t€ vé Quyeén van hoa, xa hoi va
kinh t& 1966 (ICESCR). Theo nguyeén tac
nay, cac quoc gia thanh vién Lién hop
quoc phai ton trong, bao vé va thac day
cac quyén con nguwoi ma khong c6 bat ki
st phan biét d6i xit va ky thi nao, trong
d6 bao gdm yéu td “xu hudng tinh duc”
va “ban dang gidi”®.

Trén co so cac van kién quoc té€" vé
quyén con nguoi, nhiing van kién dé cap
truc tiép dén quyén cua cong dong LGBT
ndi chung va quyén ctua nguoi chuyén gidi
ndi riéng da duoc thong qua, tiéu biéu la:

*Office of the High Commissioner for Human Rights
(2011), Discriminatory laws and practices and acts of violence
against individuals based on their sexual orientationand gender
identity, A/HRC/19/41, para. 16, accessed 15 August 2013
at: www.ohchr.org/Documents/HRBodies/HRCouncil/
RegularSession/Session19/AHRC-19-41_en.pdf.
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Tuyén b6 vé Xu huwéng tinh duc va quyén con
nguoi, duwge Uy ban Nhan quyén Lién hop
quoc thdong qua vao thang 3/2005; Tuyén bo’
chung vé nhitng vi pham nhin quyén dwa trén
xu hwéng tinh duc va ban dang giéi dwoc Hoi
dong Nhan quyén Lién hop qudc thong
qua vao thang 12/2006; Tuyén bo chung vé
quyén con nguoi, xu hwéng tinh duc va ban
dang gi¢i duoc Pai hdi ddong Lién hop qudc
thong qua vao ngay 18/12/2008; Tuyén bo
chung vé viéc chiam dirt cdc hanh dong bao lyec
va vi pham nhan quyén dwa trén xu hwéng tinh
duc va ban dang gioi duoc Hoi dong Nhan
quyén Lién hop qudc thong qua vao thang
3/2011; Nghi quyét vé “Quyén con nguoi, xu
hwéng tinh duc va ban dang giéi” dwoc Hoi
dong Nhan quyén Lién hgp qudc thong
qua thang 6/2011; B4 quy tic Yogyakarta vé
xu hwéng tinh duc va ban dang giéi, deoc HOi
dong Nhan quyén Lién hgp qudc thong
qua vao ngay 26/03/2007.

Lién quan truc tiép dén quyén
chuyén gidi, Uy ban Nhan quyén Lién
hop quoc da hoi thic cac quoc gia “thira
nhdn quyén ctua nguoi chuyén gidi duoc
thay ddi gi6i tinh ctia ho bang cach cho
phép cung cap cho ho gidy ching sinh
mai”®. Cao uy nhan quyén Lién hop quoc
cling khuyéh nghi cac quoc gia can: “hd
trg thyce thi quyén duoc thira nhan vé mat
phap ly giéi tinh ma ho mudn cua nguoi
chuyén gidi va® cung cap nhing gidy to

1Két luan khuyén nghi (concluding observations)
cta Uy ban Nhan quyén véi bao cdo quoc gia cua
Ireland, UN Doc. CCPR/C/IRL/CO/3, 30 July 2008,
doan 8.

2 23/47 nude thanh vién Hoi dong Nhan quyén bo phiéu
thuan cho Nghi quyét nay gom: Albania, Belgium, Bolivia,
Cuba, Ecuador, El Salvador, France, Georgia, Germany, Latvia,
Mexico, Mongolia, Netherlands, Panama, Paraguay, Portugal,
Republic of Korea, Slovenia, Switzerland, The former Yugoslav
Republic of Macedonia, United Kingdom, Venezuela and Viet
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nhan than chiing to6 gidi tinh va tén goi ma
ho mong mudn..”®.

Ngay 30/6/2016, Hoi déng Nhan
quyén Lién hop qudc da bo phiéu thong
qua nghi quyét 32/2, theo d6 bo nhiém mot
Chuyén gia Doc 1ap véi nhiém vu thuc day
giai quyeét bao luc va phan biét doi x@ dua
trén xu huong tinh duc va ban dang gi¢i.®
Viét Nam la mot trong nhitng nudc bo
phiéu “thuan” cho nghi quyét nay.

Nhu vay, 6 thé thay rang phap luat
va cac van kién quoc té'da xem chuyén doi
gidi tinh 1a mot quyén con ngwoi can thiét
duwoc ghi nhan va bado vé boi phap luat
trén ca pham vi qudc t€ va trén tirng quoc
gia. Viéc thira nhan quyén chuyén doi gioi
tinh tai Viét Nam cting chinh la co so dé
thuee thi cac van kién qudc t€' ma Viét Nam
la thanh vién nham thtc day hiéu qua cta
viéc tuong thich gitta phap luat Viét Nam
v6i luat phép quoc té.

3.2. Chuyén d6i gidi tinh trong phap
luat cia mot s6 quoc gia®

Theo Vién Nghién cttu xa hoi, kinh

Nam. 18/47 nuéc thanh vién Hoi dong Nhan quyén bd
phiéu chéng Nghi quyét nay gom: Algeria, Bangladesh,
Burundi, China, Congo, Céte d'Ivoire, Ethiopia, Indonesia,
Kenya, Kyrgyzstan, Maldives, Morocco, Nigeria, Qatar,
Russian Federation, Saudi Arabia, Togo and United Arab
Emirates.6/47 nudc thanh vién Hoi dong Nhan quyén bo
phiéu trang véi Nghi quyét nay gom: Botswana, Ghana,
India, Namibia, Philippines and South Africa. Xem tai: http://
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=20220#sthash.DX1yvcBw.dpuf

30Office of the High Commissioner for Human
Rights (2011), Discriminatory laws and practices and
acts of violence against individuals based on their sexual
orientation and gender identity, A/HRC/19/41, doan

84, at: www.ohchr.org/Documents/HRBodies/
HRCouncil/RegularSession/Session19/AHRC-19-
41_en.pdf.

Nguon: http://www.ohchr.org/EN/NewsEvents/

Pages/DisplayNews.aspx?NewsID=20220
5Muc nay str dung tai liéu do 6ng Luong Thé Huy, can
bd cua iSEE cung cap.
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t€ va moi truong (iISEE- mot t6 chire phat
trién doc 1ap), tinh dén thang 10/2017 c6
71 qudc gia trén thé gidi hop phap hoa
viéc thay d6i gioi tinh trén gidy to. Phan
16n cac nuede Chau Au, Chau My va nhiéu
nuée chau A thira nhan quyén thay déi
nhan than sau khi phau thuat. Nhiéu nuée
dang thay d6i theo xu hudng thita nhan
quyeén thay d6i gidi tinh trén gidy to ngay
ca khi khéng can phau thuat. Ngoai ra,
quyeén thay d6i tén khong phu thudc vao
viéc da phau thuat hay chua ciing duoc
thtra nhan rong rai.” Mot s6 quoc gia da
cho phép nguoi lién gidi tinh duwoc lua
chon mot gidi tinh thit ba (ngoai “nam” va
“ni”), vi du nhu Uc (2011), New Zealand
(2012)... O Ptic (2013), tré em lién gidi tinh
trong gidy khai sinh dwogc dé trong phan
gidi tinh, khi 16n 1én cac em c6 thé lua
chon gioi tinh “nam”, “n&” hoac “X”.®

O Chau Au, hau hét cac qudc gia cho
phép phau thuat thay d6i gidi tinh theo
mong muon, va di kem la quyén phai sinh
thira nhan tén va gidi tinh mai trén giay
to nhan than. Nhitng quéc gia nay bao
gom toan bo cdc nudc thanh vién Lién
minh chau Au va mét s6 niede ngoai Lién
minh, chi trir Albania, Andorra, Armenia,
Cyprus, Georgia, Kosovo, Macedonia,
Monaco, San Marino va Serbia®. Hién &
chau Au chi mét s8 it nuwdc mic du cho
phép phau thuat chuyén d6i gidi tinh

'https://thethaovanhoa.vn/xa-hoi/bo-y-te-to-
chuc-tham-van-ve-du-thao-luat-chuyen-doi-gioi-
tinh-n20171117162615350.htm truy cAp ngay 3/8/2018
2Ngudn: http://isee.org.vn/vi/Blog/Category/lgbt
3BO Y té, Bao cao Thuc trang vé nguodi c6 mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luét cé lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPollInfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018
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nhung van chua cho phép thay déi gidi
tinh trén gidy to nhan than. Ngoai ra, mot
sO nudc con quy dinh nhiing di€u kién
duoc cho 1a ngat ngheo dé duoc cong
nhan giéi tinh méi, nhu: Phai qua phau
thuat, triét san, va doc than. Mac du vay,
nhitng quy dinh nay dang duoc xoa bo,
vi bi cho 1a vi pham nguyén tic tw do co
thé. Vao thang 4 nam 2017, Toa an Nhan
quyén chau Au da phan quyét rang yéu
cau viéc triét san d€ cong nhan gidi tinh
hop phép la vi pham nhan quyén. Tat ca
cac quoc gia thanh vién phai dua vao luat
phap va thuc thi phtt hop véi nguyén tac
phap ly mdi nay.®

O chau A, nhifu nudc da thura
nhan gidi tinh mdi sau khi phéu thuat,
nhu Nhat Ban, Trung Qudc, Singapore,
Phillipines... trong khi mgt s6 nudc va
vung lanh thd khong yéu cdu phai phau
thuat dé thay doi gidi tinh trong gidy to,
nhu Han Qudc, Pai Loan, Israel... Ngay
0 Trung Qudc, tir trudc dén nay cing
khong c6 quy dinh phdp ludt nao cam
phau thuat chuyén gidi. Vao cdc nam
2002 va 2008, BO Cong an Trung Quoc
ban hanh hai vin ban huwéng dan vé
viéc thay doi gidi tinh trén s6 ho khau
va thé can cudc, sau khi nhan thdy nguoi
chuyén gidi gap nhiéu khé khdn trong
viéc dang ky thay d6i ho tich. Theo cac
vdn ban nay, sau khi da chuyén do6i thanh
cong trén gidy to, nguoi chuyén gidi cd
tat ca quyén va nghia vu theo gidi tinh
mdi, bao gom ca viéc két hon. Udc tinh
dén nay da cé khoang 400.000 nguoi

¢ “HUDOC - European Court of Human
Rights”. hudoc.echr.coe.int. Archived from the
original on 2017-10-19. Truy cap ngay 3/8/2018
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chuyén gioi ¢ dat nuwdc dong dan nhat
thé gidi nay. Tuy nhién, vao nam 2009,
B6 Cong an Trung Qudc ban hanh mot s6
quy dinh chat ché hon vé van dé chuyén
gidi, trong do c6 diéu kién phai trén 20
tudi, khong cé tién an, phai song cong
khai v6i gidi tinh mong mudn it nhat 3
nam trude khi phau thuat, va phai hoan
tat qua trinh phau thuat tredc khi thay
doi giay to. Quy dinh nay bi cac chuyén
gia cho 1a qua khac nghiét, vi theo huéng
dan chinh thtc cua Hiép hoi Chuyén
khoa vé Stic khoe chuyén gidi, thi chi can
03 diéu kién la du, d6 la: 12 thang lién tuc
song cong khai nhu gidi tinh minh mong
muodn, st dung liéu phdp hodc-moén va
mot chitng nhan tir chuyén gia tam ly.

O Han Qudc, vao ndm 2006, Chinh
pha ban hanh mdt van ban phap luat
quy dinh rang nguoi chuyén gidi cé thé
thuc hién thay doi gidi tinh trén gidy to
khi da phau thuat sao cho giéng véi “co
quan sinh duc ngoai” cta gidi tinh ma
minh mudn chuyén sang. Mac du quy
dinh nay dwgc xem la mét budce tién vé
van dé chuyén gidi so voi trede do, nhung
thuc t&'la khong phai ai cling du tién bac
dé thuc hién ph5u thuat, dac biét la phgu
thuat tir nt sang nam. Vi vay, vao nam
2013, Toa an T6i cao nuwdc nay da ra phan
quyét rang mot nguoi khong nhat thiét
phai phau thuat chuyén gidi méi cé thé
thay doi gidi tinh trén gidy to sau khi xem
xét mot vy kién ma nguyén don la 5 ngwoi
chuyén gidi, tat ca déu chua trai qua phau

B0 Y té Bao cao Thuc trang vé€ ngudi cd mong mudn
chuyén déi gidi tinh (nguoi chuyén gidi) tai Viét
Nam va hé thong phép luét c6 lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/OpinionPollInfo_
V2.aspx?CatelD=372 Truy cap ngay 30/7/2018
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thuat.®

O chau My, trong khoang 10 ndm tro
lai day, sO luong cac quoc gia hgp phap
hoa quyén chuyén gidi lién tuc tang, cho
dén nay da la 11/53, trong d6 cé nhiing
nuedc nhu Cu Ba - noi ma Nha nudc
khong chi cho phép chuyén giéi ma con
chi tra chi phi phau thuat.?®

O chau Dai dwong, ca hai nuée 16n
nhat 1a Uc va New Zealand déu da hop
phap hoa chuyén gi6i (Uc: 1987, chi phi
phau thuat ciing do Nha nudc chi tra;
New Zealand: 1993).%

Riéng & chau Phi, hién mdi chi co
Nam Phi hop phap hoa quyén nay (ti
ndm 2003). Theo phap luat cia Nam Phi,
viéc chuyén ddi gisi tinh khong bat budc
phai phau thuat.®

Nhuw vay, c6 thé thay, hau hét cac quoc
gia phat trién va van minh trén thé gidi
déu thtra nhan quyén chuyén doi gidi
tinh va cong nhan cling nhw thuec thi cac
quyeén phai sinh sau khi chuyén doi gidi

2 BO Y té Bédo cdo Thuc trang vé nguoi cd mong
muén chuyén doi gidi tinh (nguoi chuyén gidi) tai
Viét Nam va hé thong phap luat cé lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPollInfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018

3B Y té, Bao cao Thuc trang vé nguodi c6 mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luat c6 lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/OpinionPollInfo_
V2.aspx?CateID=372 Truy cap ngay 30/7/2018

+BO Y t&, Bdo cdo Thuc trang vé ngudi c6 mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luét cé lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPollInfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018

5BO Y té, Bdo cdo Thuc trang vé nguodi c6 mong mudn
chuyén d6i gidi tinh (nguoi chuyén gidi) tai Viét Nam
va hé thong phap luat c6 lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/OpinionPollInfo_
V2.aspx?CateID=372 Truy cap ngay 30/7/2018
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tinh. Viéc ngay cang nhi€u cac qudc gia
ghi nhan quyén chuyén do6i gidi tinh da
khang dinh khuynh huéng tat yéu cta
thoi dai va khéng dinh gia tri nhan van
ctia phap luat. Viéc Viét Nam thtra nhan
quyén chuyén d6i gidi tinh cing la viéc
lam phtt hop véi xu thé chung va dua
phap luat Viét Nam hai hoa voi phap luat
cua cac quoc gia trén thé gidi.

4. Xuit phat tir thuc trang va nhu
cau ctia nguoi chuyén gidi 6 Viét Nam

That khé dé biét duoc s6 luong nguoi
chuyén gidi ¢ Viét Nam, dac biét khi khai
niém chuyén gidi khong chi khuén gon vao
nhitng nguredi da phau thuat, ma ca nhiing
nguoi ¢ cam nhan rod rang vé gidi tinh
thure cia minh khéc véi gidi tinh sinh hoc,
va ¢6 xu hudéng mong muén dwgce chuyén
doi, mac du trén thuc t& diéu dé cd thé
chwa va khong bao gio xay ra. O Viét Nam
chwa c6 diéu tra nao vé s6 nguoi chuyén
gioi, nhung cac diéu tra trén thé gidi cho
két qua khac nhau tir 0,1 dén 0,5% dan s6
la nguwoi chuyén gidi. SO liéu wde tinh maéi
nhat cho thay c6 khoang 0,3% dan s6 My
la nguoi chuyén gioi (Gates 2011).%

Néu st dung con sd trung binh thap
1a 0.1%, Viét Nam wdc doan c6 gan 100.000
nguoi chuyén gidi, 18y con s6 1a 0.5% thi
Viét Nam c6 khoang 450.000 nguoi. O cac
nuwdc hop phép héa viéc chuyén gidi, co
thé dé dang thong ké hon dwa trén sd liéu
cac ca tw van, ph?lu thuat hoac thay doi
giay to. Tai Viét Nam chua ¢ nghién ctu
chinh xac vé s6 luong nguoi chuyén gioi,

! Pham Quynh Phuong Lé Quang Binh — Mai Thanh
Ta, Khat vong duwoc la chinh minh, trang 14 http://
isee.org.vn/Content/Home/Library/443/khat-vong-
duoc-la-chinh-minh-nguoi-chuyen-gioi-o-viet-nam..
pdf, truy cap ngay 3/8/2018
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mdc du cac hoat dong, nghién ctru da tiép
xuc v6i rat nhiéu nguoi chuyén gidi.
Theo thdong ké, cb6 78,1% nguoi
chuyén gi6éi (khoang 300.000 nguoi)
mong mudn phau thuat chuyén ddi gisi
tinh. 11,1% da phau thuat it nhat mot bo
phan trén co thé (nguc, co quan sinh duc
hoéc ca hai). Trong d6 100% céc ca phau
thuat lién quan téi bo phan sinh duc
(23 treong hop) dwoc thuwec hién ¢ nuwdc
ngoai (Thai Lan va Han Qudc), 83,3%
cac ca phau thuét lién quan téi nguc (cay
hodc cit bo) duoc thye hién 6 Viét Nam.
Vé nhu cau tinh cam, hon nhan gia dinh:
c6 95,8% nguoi chuyén gidéi mudn duoc
quyén két hon véi nguoi yéu ctia minh vi
trén giay to hién tai thi hai nguoi dang la
nguoi cung gidi tinh, trong do toi 78,3%
mudn dwoc két hon ngay ca khi khong
thay doi duoc gidi tinh trén gidy to. Dac
biét voi treong hop khi bi tam giam, tam
gitt hodc ¢ trai giam, 42,9% nguoi chuyén
gidi nir da tirng bi giam/gitt chung véi
ngudinam, hon 1/3 (35,6%) s6 ho da phau
thuat it nhat mot bo phan co thé, trong
khi d6 58% y kién mudn ¢ khu riéng va
38% mudn 6 khu nit. May man hon, trong
hai (02) truong hop nguoi chuyén gidi
nam ting bi giam/gitt, thi mot (01) ngweoi
da phﬁu thuat by phan sinh duc dwoc ¢
khu riéng va mot (01) nguoi & khu nit. Y
kién ctia nhém chuyén gidi nam la 72,4%
mudn ¢ khu riéng, 15,9% mudn ¢ khu nir
va 11,7% muoén 6 khu nam. Xu huéng
chung du la ngwoi chuyén giéi nam hay
nit, phau thuat hay chua déu la muén 6
khu riéng va khong giam/gitt chung véi

khu nam, vi sé dé gap rui ro bi xam hai
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hodc bao hanh hon.®

Cac con s6 0 trén chiing t6 mot diéu la
s0 lwgng nguoi chuyén gioi la khong nho
va nhu cau chuyén doi gidi tinh trong s6
ho cling rat cao. Bén canh d6, cac nhu cau
khac vé tinh cam gia dinh, vé d6i xt y té&
hodcphaply... clingla nhitng mong muén
can thiét va thuc té. Nhitng nhu cau nay la
chinh dang can phai duoc thira nhan va
dam bao thuc hién theo mot co ché phap
ly phu hop dé€ dam bao cho nguoi chuyén
gidi duoc song that véi chinh con nguoi
minh, v6i khat vong va quyén 1oi chinh
dang cua con nguoi.

Bén canh, d¢, theo cac nghién ctru doc
lap®, bao cao cua B y t€® va cac so liéu
thong ké duwoc cong bd tir nhiéu nguodn
khac nhau thi ngueoi chuyén gidi la nguoi
dé bi ton thuong va ganh chiu céc rui ro
veé y t&, gido duc, viéc lam, hon nhan gia
dinh... rat1on. Theo cac ngudn tai liéu nay
thi nguoi chuyén gidi trd nén dé bi ton
thwong vi khong duwoc thita nhan trudc
phdp ludt. DBoi véi nguoi chuyén gidi
quyét dinh sdng that v4i ban than, théhién
minh khac véi gioi tinh sinh hoc, thi gap
day kho khan va thach thiee trong nhiing
mdi quan hé véi gia dinh, trong viéc tim
kiém nguoi yéu va chap nhan ho, trong sy
ddi mat voi ky thi xa hoi va bat binh dfing,

! http://isee.org.vn/Content/Home/Library/424/phap-luat-
ve-nguoi-chuyen-gioi.pdf va https://news.zing.vn/gan-
300000-nguoi-viet-muon-chuyen-gioi-post796816.html

2 Pham Quynh Phuong Lé Quang Binh — Mai Thanh
Ta, Khat vong dwoc la chinh minh, trang 14 http://
isee.org.vn/Content/Home/Library/443/khat-vong-
duoc-la-chinh-minh-nguoi-chuyen-gioi-o-viet-nam..
pdf, truy cap ngay 3/8/2018

SB0 Y té, Bdo cdo Thuc trang vé€ nguoi cd mong mudn
chuyén déi gidi tinh (nguoi chuyén gidi) tai Viét
Nam va hé thong phép luét co lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/OpinionPollInfo_
V2.aspx?CatelD=372 Truy cap ngay 30/7/2018
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ki€m tim cong dn viéc lam, va rui ro vé stc
khoe... can dwoc giai quyét.®

Co thé nodi, mdc du BLDS nam 2015
cua Viét Nam da ghi nhéan viéc chuyén
doi gidi tinh ¢ biéu 37 nhung do chua
c6 Luat va cac van ban hudng dan thuc
thi nén cac quyén cua nguoi chuyén gidi
van chwa dwgc hién thuc hoa. Chinh vi
vay ma nguoi chuyén gidi gap rat nhiéu
kho khan trong viéc thuc hién cac van dé
phap ly phat sinh nhuw chwa duoc thuc
hién viéc chuyén doéi gidi tinh, thay doi
ho tén, 1y lich, h¢ khau... Trong bo6i canh
cac nguyén tac nhan quyén va quyén y t&
duoc quan tam hién nay, cac quoc gia o
phuong Tay da trién khai mét hé thong y
t&’ danh cho nguoi chuyén gioi, tap trung
vao cc ca nhan mong mudn phau thuat
thay doi gioi tinh. Luat phap nhiéu nudc
phuong Tay va cac thuc hanh y t€'gio day
ung ho viéc phau thuat chuyén d6i gisi
tinh va cho phép thay ddi gidy to ca nhan
sau khi phau thuat chuyén déi giéi tinh,
cting nhu cdm phan biét do6i x&t dya trén
biéu hién gi6i. O Viét Nam, viéc ghi nhan
chuyén doi gidi tinh la mdt quyén nhan
than ctia con nguoi voi co ché bao dam
thue thi phtt hop sé la phuong thiic tot
nhat dé giai quyét mot van dé xa hoi voi

nhiéu rui ro va thach thic dang ton tai./.

4B0O Y té, Bdo cdo Thuc trang vé nguodi c6 mong mudn
chuyén ddi giéi tinh (nguoi chuyén gidi) tai Viét
Nam va hé thdng phép luat c6 lién quan, 2017.
http://moh.gov.vn/LegalDoc/Pages/
OpinionPolllnfo_V2.aspx?CatelD=372 Truy cap ngay
30/7/2018
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