I.AY LOI KHAI NGUG1 BI HAI LA PHU NU'VA TRE EM TRONG CAC VU AN
HIEP DAM - NHUNG KHO KHAN, VUGNG MAC VA GIAI PHAP KHAC PHUC

LAI KIEN CUONG’

Trong diéu tra cdc vy dn hiép dim ma bi hai la phy nitva tré em, Co quan Cdnh
sdt diéu tra phai tién hanh dong bo nhiéu bién phdp diéu tra khdc nhau, trong do,
lay 1oi khai nguoi bi hai la bién phdp hét sific quan trong giip xdc dinh d6i tuong,
dia diém, thoi gian, thi doan pham ti,... Tuy nhién, trong qud trinh diéu tra cdc
vy dn ndy, Co quan Cdnh sdt diéu tra da gap phdi nhimg khé khin, vuéng mdc khi
tién hanh hoat djng lay 10i khai nguoi bi hai. Do vy, cin thiét phai cé cdc gidi
phip d¢'khic phuc nhimg khé khin, vieong mdc dé.

Tir khéa: Phy nii, tré em, hiép dim, hiép dam tré em, 1dy 10i khai, Diéu tra vién,
Co quan Canh sit diéu tra.

Ngay nhdn bai: 01/8/2019; Ngay bién tdap xong: 07/4/2020; Ngay duyét ding:
15/4/2020.

In the investigation of rape cases in which victims are women and children,
Investigation agency must conduct simultaneously investigative measures,
including taking victims’ testimony to identify object, location, time and
tricks of crimes. However, in the investigative process of these rape cases,
Investigation agency copes with several difficulties in taking victims’ testimony;

hence, we need a number of solutions to deal with these matters.

Keywords: Women, children, rape, child rape, taking testimony, Investigator,

Investigation agency.

heo s0 liéu thong ké ctia Cuc Canh
Tsét diéu tra ti pham vé trat tu xa

hoi - Bo Cong an, tinh hinh tdi pham
hiép dam trong nhitng nam gan day cd
chiéu huéng giam nhung dién bién hét
stec phttc tap. Nam 2015, ca nwedc phat hién
862 vy, giam 165 vu so voi nam 2014 (trong
d6 hiép dam tré em la 516 vy, giam 67 vu
so voi ndm 2014); ndm 2018 phat hién vu
653 vy, giam 65 vu so véi nam 2017 (trong
d6 hiép dam tré em la 416 vy, giam 16 vu
so v6i nam 2017). Tuy nhién, nhiéu vu an
hiép dam dac biét nghiém trong lai xuat
hién nhu: BO dé hi€p dam con gai rudt
0 huyén Tam Nong, tinh Phti Tho; Cha
duong hiép dam con riéng ctia vg 6 tinh
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Binh Duong; Ong hiép dam chau ¢ huyén
Mang Thit, tinh Vinh Long; Thay gido hiép
dam hoc tro 6 huyén Bao Yén, tinh Lao Cai;
Con trai tam than hiép dam, giét chét me
dé tai Dién Bién ngay 11/8/2018; hay hiép
dam trong mot thoi gian dai nhu vu 4n 2
cht ruét la H6 Tuan Hung (38 tudi) va Ho
Vian Di (27 tudi) ¢ huyén Co D¢, thanh phd
Can Tho hiép dam chau nhiéu lan tir nam
2016 dén thang 9/2018. Pac biét, c6 truong
hop sau khi thuc hién xong hanh vi hiép
dam, d6i twong da giét nguoi bi hai dé bit
dau méi, xéa ddu vét nham tron tranh sw
phat hién ctia co quan chitc nang.

* Tién si, Phé truong khoa, Hoc vién Canh sdt
nhdan dan
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Thuc trang trén cho thdy tinh chat,
murc d cua cac vu an hiép dam phu n
va tré em dién bién ngay cang nghiém
trong va phtec tap, thé hién su suy doi vé
dao dtic, coi thuong tinh mang, stec khoe,
danh du, nhan pham cua nguoi phu nt,
quyén duoc bao v€, cham soc cta tré em
gai. Hau qua, tac hai cua cac vu an hiép
dam ma ngwoi bi hai la phu nit va tré em la
vO cung nguy hiém, khong chi gay thuong
tich, ton hai cho sttc khoe ma con ca vé tam
ly, khién nguoi bi hai ludn song trong tam
trang lo lang, so hai va 4&m anh.

Thuec tién diéu tra cac vu 4n hiép dam
ma nguroi bi hai la phu nit va tré em cho
thdy, thu doan pho bién cua cac doi tuong
trong cac vu an la loi dung su tin twdng
hay sttc anh huong ctia minh dé du do,
htta hen bang cach cho qua, moi an udng,
loi ich khac hoac dung vii Irc, de doa dung
vii Iy hay loi dung tinh trang khong thé
tee vé duwoc ctia ngweoi bi hai hoac thi doan
khac d€ giao cau hodc thuc hién hanh vi
quan hé tinh duc khéc trai véi y mudn cua
nguoi bi hai. Nhiéu nguoi bi hai sau khi bi
hiép dam da khong dam ké, khong dam
tam sy voi nguoi than cling nhu t6 cdo
dén cac co quan chirc nang vé sy viéc xay
ra. Mot phan nguyén nhan la nhing déi
twong thuc hién hanh vi hi€p dam la nguoi
quen biét voi nguoi bi hai nhu nguoi trong
dong toc, hang x6m, ban be ctia cac thanh
vién trong gia dinh,... Do d¢, trong qua
trinh diéu tra vu an hi€p dam ma nguoi bi
hai la phu nit va tré em, Co quan Canh sat
diéu tra gap nhiéu khé khan, ddc biét trong
hoat dong 1&y 10i khai nguoi bi hai. Cu thé:

Thir nhidt, hau hét cac vu an hiép dam

khong c6 nhan ching tryec tiép. Trong qua
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trinh thuc hién hanh vi hiép dam, cac doi
twong thuong chon thoi diém thye hién
vao ban dém, troi tdi, thye hién ¢ nhitng
khu vire vang veé it nguoi qua lai va chi c6
mot minh nguwoi bi hai. Vi vay, trong qua
trinh bi hiép dam, nguoi bi hai khong c6
du thoi gian, diéu kién d& ndm bét duoc
cac ddc diém vé doi tuong gay an dé khai
bdo chinh xac, day du cho Co quan Canh
sat diéu tra, lam anh hudng dén qua trinh
xac minh, diéu tra lam r6 d6i tuong gy an.

Thit hai, d6i v6i nguoi bi hai 1a tré em,
nang luc nhan biét cia nguoi bi hai con han
ché, tam ly dé bi kich dong, hoang loan.
Gia dinh, nguoi than ctia cac em khong
muon tiét 1o thong tin con minh la ngwoi bi
hai trong vu an hiép dam vi s¢ anh huong
dén tam ly, twong lai cua tré. B6i véi nguoi
bi hai la phu nit, ho thwong co tam ly lo
lang, so anh huong dén cudc séng riéng tu,
so bi xa hoi giem pha, ché cwoi, khinh bi.
Ho khting hoang suy sup vé tinh than hoac
muon tim dén cai chét nén khéng khai béo
cho Co quan Canh sét diéu tra. Trong qué
trinh 18y 10i khai, nguoi bi hai 1a phu ni
va tré em thuong tim cach né tranh nhitng
thong tin nhay cam nhu mo ta lai hanh vi
giao cau cling nhu cac thong tin la chiing
ct quan trong cua vu an nhu thoi gian, dia
diém, cach thirc thwc hién hanh vi,...

Thit ba, trong mot s6 vu an hiép dam,
nguoi bi hai khai bao theo sy hudng dan
cua cha me, nguoi than (nhitng nguoi
khong truc tiép chiing kién sy viéc) hodc
trede khi bi phat hién nguwoi bi hai, gia
dinh nguoi bi hai va déi tuong ¢6 su thoa
thuan boi thuong loi ich vat chat dan dén
10i khai ctia ngwoi bi hai thiéu khach quan.
Bén canh do6, c6 nhitng ngwoi bi hai vi cam
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hén, ph?ln uat doi véi hanh vi pham t6i
cua d6i twgng ma tim cach khai tang thém
tinh ti€t nhu giao cdu mot [an thi khai giao
cdu nhiéu lan, hay d6 thém toi 16i véi muc
dich tra thu. Nhing tinh hudng nay déu
gay kho khan cho hoat dong 1ay 10i khai
cua nguoi bi hai la phu nit va tré em trong
cac vu an hiép dam cuia Co quan Canh sat
diéu tra.

Thir tw, trong mot sO vu an, nguoi bi
hai la nguoi dan toc thiéu so song ¢ vung
sau, vung xa, bi rang budc bdi nhitng
phong tuc tap quan ctia dan toc do; bi han
ché€ vé nang luc nhan thac (truong hop
nguoi bi hai bi thiéu nang tri tué); khuyét
tat; hoac bi hiép dam khi bi danh thuc mé,
say ruQu..., stec khoe, tam ly, tinh than ctia
nguoi bi hai khong 6n dinh, khong nhé
chinh xac dwoc cac thong tin ctia sw viéc.

Thir nam, do kho khan vé diéu kién co
s vat chat nén phan 16n Co quan Canh sat
diéu tra tai Cong an cac dia phuong chua
xay dung dwgc phong phong van, xét hoi
than thién (phong diéu tra than thién) véi
nhitng thiét bi chuyén dung phuc vu cho
cong tac lay loi khai trong cac vu an hiép
dam ma nguoi bi hai la phu nit va tré em.
Viéc xay dung dwgc phong diéu tra than
thién sé gép phan nang cao nhan thuc,
trach nhiém ctia Diéu tra vién, dam bao cac
quyeén bao vé vdi tré em, tinh bi méat doi
véi cac nguoi bi hai trong cac vu an hiép
dam. M6 hinh nay da dwoc trién khai tai
Cong an tinh Dong Thap, An Giang, Lao
Cai rat c6 hiéu qua.

Dé khac phuc nhiing khé khén trong
1ay 1oi khai nguoi bi hai la phu nit va tré
em trong cac vu an hi€p dam, can thuc
hién t6t cac ndi dung sau:
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Khi phat hién vu viéc, Tha truong,
Phé thu treong Co quan Canh sat diéu
tra can nhanh chéng phan cong Diéu tra
vién tham gia diéu tra. Nén lya chon Diéu
tra vién la n&r dé€ lam viéc véi nguoi bi hai
hoac nguoi than ctia ho nhim thu thap
duoc day du, chinh xac cac tai liéu tir 1oi
khai boi nir Diéu tra vién sé dé gan giii,
chia sé, cam thong, tin twong, dong vien,
tdc dong tam ly, khich 1é dé€ nguoi bi hai
cht dong khai bao thong tin vé vu an cling
nhu thong tin vé d6i tuong gay an.

Khi Iyra chon Diéu tra vién 1ay 101 khai,
can chon Diéu tra vién c6 kinh nghiém
song; c6 ky nang lam viéc véi nguoi bi hai
hoac nguoi than cta ho nhuw chia sé, thong
cam véi ndi dau ctia nguoi bi hai, khong
lam tai ton thwong ddi voi nguoi bi hai; ¢o
kién thirc vé tam ly dé€ tién hanh cac bién
phép cdp bach nham n dinh tam 1y nguoi
bi hai; c6 bién phap giam sat, tuyén truyén
tranh viéc dan xép, thoa thuén, xt ly noi
bo gitta ngwoi bi hai, gia dinh ctia ho vdi
dai twong, gia dinh doi tuong.

Trude khi Diéu tra vién dugc phan
cong 14y 10i khai nguoi bi hai tién hanh 1ay
10i khai, can nghién ctru ky ho so vu éan,
ddc diém tam ly, hoan canh gia dinh, trinh
do nhan thttc, lich st ban than ctia nguwoi
bi hai,... d€ xay dung ké hoach 14y 10i khai
cho phtut hop véi titng nguoi bi hai, tranh
phai lam viéc nhiéu lan, gy phién ha, lo
lang cho nguoi bi hai va nguoi than cta
ho; Ittu y bao mat bi mat thong tin cad nhan
va vu viéc cia nguoi bi hai.

Vé dia diém 14y 10i khai ngwoi bi hai,
phai wu tién 1ay 1oi khai tai noi cu tri hodc
tai co s cham sdc tré em ddi voi nguoi bi
hai la tré em. Truong hop phai thyec hién
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tai Co quan Canh sat diéu tra, nén thuc
hién tai phong diéu tra than thién (néu co).
Truong hop cap bach hodc khéng co phong
diéu tra than thién, cé thé lwa chon tai bat
ky dia diém nao phtt hgp nhung phai dam
bao ngwoi bi hai c6 duoc tam ly thoai mai,
tw tin nhat trudc khi tién hanh 14y 1oi khai.

Khi tién hanh 1y 16i khai, can ap dung
cac bién phap, ky nang diéu tra than thién
v6i nguoi bi hai. Diéu tra vién phai c6 thai
do than thién, nhe nhang, st dung ngon
ngit dé hiéu, pht hop véi d6 tudi, gisi tinh,
tao duoc tam ly tin twong gitta nguoi bi
hai véi Diéu tra vién. Pong thoi, Diéu tra
vién phai biét khich 1¢ tinh than, khoi goi &
nguoi bi hai sy ty tin, binh tinh dé€ khai bao
chinh x4c toan bo sy that cia vu an, huedng
cho bi hai di sau vao khai bdo nhitng noi
dung, tinh tiét quan trong cd y nghia dai
véi cong tac diéu tra vu an nhu ho tén,
dia chi, nghé nghiép, dac diém nhan dang
cua déi twong, dia diém thuwc hién hanh
vi pham t0i, phwong thttc thyec hién, che
gidu hanh vi pham t5i. Diéu tra vién c6 thé
két hop dua ra cac hinh anh, tai liéu, cau
hoi goi nhd gitip ngwoi bi hai nhé lai, hoi
twong lai nhiing thong tin, tinh tiét cua vu
an, tir d6 c6 thé khai bao chinh xac thong
tin ctia vu an vdi Diéu tra vién.

Treong hop ngwoi bi hai mdc cam,
khong t0 giac, né tranh khong mudn cong
tac, cung cap thong tin, tai liéu..., Diéu tra
vién phai phoi hop chat ché vdi cac can bg,
trung tam bao tro tré em, hoi phu nit, doan
thé,... d€ dong vién, tu van, tro gitp vé tam
ly, phép ly d€ nguoi bi hai manh dan cong
tac, cung cap tai liéu, ching c.

14 Khoahoc Kiémsat

D€ nang cao hiéu qua hoat dong lay
10i khai nguoi bi hai la phu n va tré em
trong cac vu an hiép dam, nganh Cong an
can phdi hop véi cac co so dao tao trong va
ngoai Nganh, dac biét la cac t6 chitc quoc
t€ nhue T6 chite Ctiu tro tré em Vuong quoc
Anh, T6 chtic tré em Rong xanh, Quy Nhi
dong Lién hiép qudc,... d€'t0 chirc caclop tap
huén chuyén sau vé diéu tra vu an hiép dam
ma nguoi bi hai la phu nit va tré em nhue mo
hinh phong diéu tra than thién. Tang cuong
t0 chiec hoi thao, tong két kinh nghiém va ky
nang st dung phuong phéap diéu tra than
thién,... nham nang cao ki nang, trinh d¢ 13y
loi khai ctia ngwoi bi hai la phu nir va tré em
trong cac vu an hiép dam.

Ngoai ra, d¢ khac phuc nhitng khé
khan, vuéng mac khi 13y 16i khai nguoi
bi hai la phu nit va tré em trong cac vu
an hiép dam, viéc tuyén truyén, pho bién
phép luat, dac biét la doi véi nguoi dan
song 0 vung sau, vung xa, vung dong bao
dan tdc thiéu so vé y thire trach nhiém phoi
hop véi Co quan Canh sat diéu tra trong
viéc cung cdp thong tin, tai liéu vé vu an
hiép dam, khong tiép tay thoa hiép véi doi
twong, gia dinh doi twong dé khong td giac
hodc khai bdo khong dung su that cling
gop phan nang cao hiéu qua hoat dong lay
10i khai nguoi bi hai./.
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