THEO DOI THI HANH VAN BAN QUY PHAM PHAP LUAT
G VIET NAM HIEN NAY - MOT SO VAN DE LY LUAN VA THUC TIEN

NGO TUYET MAI*

Theo déi tinh hinh thi hanh van ban quy pham phdp lugt (VBQPPL) la m¢t nhiém
vy c6 tam quan trong dic biét nhung ciing rdt khé khdin va phiic tap, mang y nghia
quyét dinh ddi v6i hiéu qud ciia cdac VBQPPL dugc ban hanh. Bai viét tdp trung phin
tich thyc trang cong tdac theo doi thi hanh van ban quy pham phdp ludt thong qua viéc
ddnh gid két qua dat dwoc va nhiing han ché, ton tai, tir 46 dwa ra mot s6 dé xudt, kién
nghi nham nang cao hiéu qua céng tdc theo doi thi hanh vin ban quy pham phdp lugt.

Tir khéa: Vin ban quy pham phdp ludt, theo déi, thi hanh van ban quy pham phdp ludt.

Ngady nhdn bai: 13/8/2020; Bién tdap xong: 15/8/2020; Duyét ddng: 15/8/2020.

Following the implementation of legal documents in Vietnam is an important but
difficult mission which has a decisive meaning for the effectiveness of the promulgated
legal documents. The article analyzes current situation of following the implementation
of legal documents by assessing achieved results and existed limitations, thereby
giving some suggestions to improve effectiveness of that activity.
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1. Khai niém theo dé6i thi hanh van ban  xét, dinh gid qud trinh phdp ludt dwoc thiec hién

quy pham phap luat
Theo doi thi hanh phép ludt 1a khai niém
mdi trong khoa hoc phép ly, cho dén nay
van chura c6 dinh nghia chinh thttc cho khai
niém nay. D€ hiéu ro, can xem xét dudi goc
do phan tich khai niém “theo d6i” va ndi
ham khai niém thi hanh phap luat. “Theo
doi” trong Tt dién tiéng Viét dinh nghia la
“chti y theo sat ting hoat dong, tirng dién
bién dé biét rat ro hodc cd sy ing pho, xtir ly
kip thoi”. Noi ham khai niém thi hanh phap
luat 1a to chiic thuc hién va kiém tra, giam
sat viéc thi hanh Hién phap va phép luat;
giai quyét khiéu nai, td cdo va kién nghi cta

cong dan; ban hanh van ban phép luat, ké'

hoach trién khai thuc hién; phd bién, gido
duc phap luat. Hoat dong nay thuc chat
la mot khau trong viéc to chic thuc hién
VBQPPL. Tuy van con nhiéu cach hiéu khac
nhau, nhung quan diém pho bién nhat hién
nay cho rang theo ddi tinh hinh thi hanh
phép luat la viéc co quan cé tham quyén xem
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trén thiee té'theo muc tiéu da dat ra. Hiéu mot
cach khai quat, day chinh la hoat dong thu
thap mot cach hé thong cac thong tin, phan
tich, so sanh gitta muc tiéu dé ra vdi thuc té&
dat duoc va chi ra sy tdc dong ctia quy dinh
phép luat cung nhitng ton tai, bat cap do
cac nguyén nhan nao dé c6 nhiing kién nghi
stra d6i, b6 sung hay tang cuong cho phu
hop véi muc tiéu mong muon’.

2. Thuc trang cong tac theo do6i thi hanh
van ban quy pham phap luat ¢ nuwéc ta
hién nay

2.1. Nhiing két qua dat duoc

- Tinh hinh ban hanh van ban quy dinh chi tiét

Trong nam 2018, By Tu phap da phdi
hop vdéi Van phong Chinh phu thuong
xuyén hudng dan, don doc cac bd nghiém

* Thac si, B6 mén Xdy dung van ban phdp ludt, Khoa
Phadp lugt Hanh chinh — Nha nuéc, Truong Dai hoc
Ludt Ha Noi

1Bo Tu phap, Bdo cdo Két qua trién khai nhiém vu theo
doi chung vé thi hanh phdp ludt nam 2009.
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tac thuc hién, day nhanh tién d6 xay dung,
ban hanh van ban quy dinh chi tiét. Theo
do, viéc xay dung, ban hanh van ban quy
dinh chi tiét thi hanh VBQPPL da dwoc cac
bo, nganh va dia phuwong thiec hién nghiém
tac, dung tham quyeén, trinh tu, thu tuc theo
quy dinh ctia phap luat. Tién d¢ xay dung,
ban hanh van ban quy dinh chi tiét nhanh
hon, tinh trang no dong van ban quy dinh
chi tiét da giam so voi cadc nam trude day.
Nam 2016 con 35 van ban, giam 23 van ban
so vd&i nam 2015; nam 2017 con 11 van ban,
giam 22 van ban so véi ndm 2016. Dén nay,
Chinh pht con no 11 van ban, bf?mg sO van
ban no dong nam 2017. Cac van ban chua
ban hanh da s6'la cac van ban cé ndi dung
kho, phtic tap can xin y kién chi dao ctua
nhiéu cap. Trong 06 thang dau nam 2018,
co6 tong sd 93 van ban duwoc ban hanh, tang
52 van ban so voi cung ky nam 2017 (41 van
ban). SO van ban ng ban hanh la 11 van ban,
giam 04 van ban so voi cung ky nam 2017
(15 van ban). D61 véi 52 van ban quy dinh
chi tiét 14 luat va nhiing noi dung giao quy
dinh chi tiét c6 hiéu lyc trong thoi gian tdi,
hién dang duoc soan thao dé€ trinh cap co
tham quyén ban hanh hodc ban hanh theo
tham quyeén?.

Déi véi cac dia phuong, cac van ban quy
dinh chi tiét co ban dwgc ban hanh kip thoi,
dam bao chat lwgng, dap ting yéu cau phat
trién kinh t& - xa hoi va quan ly nha nuéc
0 dia phuwong. Noi dung cdc van ban phu
hop véi Hién phap, cac van ban ctia co quan
nha nudc cap trén, dam bao tinh cong khai,
minh bach, tinh thong nhat, ddng bo cua hé
théng VBQPPL.

- Tinh hinh bao dam cdic diéu kién thi hanh
phap ludt

Nam 2018, nhiéu dao luat c6 anh huong
16n dén doi song kinh t& xa hoi c6 hiéu luc
thi hanh nhw: B6 luat hinh sw; Luat sira
doi, b6 sung Bo luat hinh sy; Bo luat to
tung hinh sy; Luat tiép can thong tin; Luat

2 Bo Tu phap, Bdo cdo cong tdc theo doi tinh hinh thi
hanh phép ludt nam 2018, tr.6.
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trach nhiém boi thuwong nha nwdc... Cac bd,
nganh va dia phuong da chua dong to chirc
cac hoi nghi tap huan cho doi ng can bg,
cong churc cac co quan don vi dé€ bao dam
trién khai thuc hién hiéu qua cac VBQPPL
khi c6 hiéu lyc thi hanh. Bo Tw phap va cac
bo, nganh, dia phuong da xay dwng cac
chuong trinh, k& hoach tuyén truyén, pho
bién, tap huan phap luat’.

Hoi dong phoi hop phd bién gido duc
phap luat (PBGDPL) Trung wong va cac dia
phuong da ban hanh Ké hoach hoat dong
cua Hoi dong; BO Tu phap, cac bg, nganh,
doan thé, dia phuong ban hanh Ké& hoach
PBGDPL hodc 16ng ghép cong tdc PBGDPL
trong Chuong trinh, K& hoach cong tac
nam. Cac nganh, cac cap da to chirc nhiéu
hoi nghi, 16p tap huan d€ quan triét, pho
bién noi dung cac ludt, phap lénh va cac
van ban quy dinh chi tiét, hudng dan thi
hanh téi doi ngti can b, cong chirc thi hanh
cong vu; két hop phd bién, gido duc phap
luat véi hudng dan ap dung phap luat, tro
giup phap ly, tw van phap luat va hoa giai
0 co s& d€ nang cao nhan thic cua can bg,
cong chirc va nhan dan trong viéc thi hanh
phap luat.

- Tinh hinh tudn thu phdp lugt

Nam 2018, viéc thi hanh phap luat cua
co quan nha nudc va nguoi ¢ thdm quyén
da dat dwgc nhiing két qua, chuyén bién
tich cuc nhu: Cong tac thanh tra, kiém tra
tiép tuc dwoc ting cuong, tap trung vao
cac linh vuc c6 nhiéu du luan vé tiéu cuc,
tham nhing; ddy nhanh tién d6 thanh tra
cac vu viéc phtic tap, dugc dw luan xa hoi
ddc biét quan tam: Vu Mobifone mua 95%
c6 phan cua Cong ty c6 phan nghe nhin
Toan Cau (AVG); viéc thyc hién quy hoach,
thu hoi dat Khu d6 thi mdi Tha Thiém; co
phan héa cang Quy Nhon; c6 phan hoa
Hang phim truyén Viét Nam...v/v*. Qua
cong tac thanh tra, kiém tra, da phat hién
va kién nghi thu ho6i cho ngan sach Nha

* Bo Tu phap, Tldd, tr.6.
* Bo Tu phap, Tldd, tr.9.
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nudc hang chuc nghin ty dong, hang tram
héc-ta dat; kip thoi phat hién nhi€u bat cap,
so ho trong chinh sach, phap luat dé€ kién
nghi stta d6i, b6 sung cho phu hop. Tuy
nhién, bén canh dé van con nhiing ton tai,
han ché& nhu: ky luat, ky cwong nhiéu noi
chwa nghiém; viéc phdi hop cong tac gitra
mot sO co quan, don vi chwa chat ché; con
tinh trang né tranh, dun ddy trach nhiém;
cong tac can bd con nhiing yéu kém, phat
hién nhiéu vi pham trong tuyén dung, bo
nhiém; hiéu lwc, hiéu qua quan ly, chi dao
diéu hanh trong mét s6 linh vuce chua cao;
mot bo phan can bo ¢ cac cap, cac nganh
chua thé hién tinh than trach nhiém cao,
lam giam sut niém tin ctia nhan dan.

2.2. Nhiing han ché, ton tai

- Tinh hinh ban hanh vin ban quy dinh chi tiét

Tinh trang ban hanh van ban c6 noi dung
tradi phap luat, khong kha thi, gay bttc xtc
du luan van con ton tai ¢ nhiéu bd, nganh
va dia phuwong. Nam 2018, Bo Tu phap da
thye hién kiém tra theo tham quyén viéc ban
hanh VBQPPL cua b nganh, dia phuwong,
két qua da phat hién ra nhiéu van ban duoc
ban hanh trai phap luat vé ndi dung, tham
quyén cting nhu ¢ nhiéu sai sot vé can cit
phép ly, thé thirc va ky thuat trinh bay®.

- Tinh hinh bao dam cdic diéu kién thi hanh
phdp ludt

Bén canh nhing két qua dat dugc, viéc
bao dam cac diéu kién cho thi hanh phap
luat tai cac bg, nganh va dia phuong cling
con nhiéu han ché nhu: Cong tac tap huan,
pho bién, tuyén truyén phap luat con thiéu
chtu ddng, chua thuc su hiéu qua, thiét thuc;
bién ché can bd, cong chirc con thiéu vé s6
lugng trong khi chat lwong doi ngti can bo,
cong chitc thi hanh phap luat con nhiéu
nganh, nhiéu cdp chwa duoc chuan hoa vé
chuyén moén nghiép vy; nguon kinh phi bd
tri cho thi hanh phap luat con han hep, chua
twong xting voi yéu cau nhiém vu®.

5Bo Tw phap, Tldd, tr.6.
®Bo Tu phap, Tldd, tr.8.

$6 04 - 2020

- Tinh hinh tudn thu phdp lugt

Qua theo doi tinh hinh tuan thu phap
luat cho thay, cac to chiic, cd nhan va cong
dan da co ban tuan tha, chap hanh cac quy
dinh ctia phap luat caa Nha nuwéc’. Tuy
nhién, tinh trang vi pham phdap luat hinh
stt, vi pham hanh chinh van dién bién phtic
tap. Vi pham phép luat hinh sy dién ra kha
pho bién trén cac linh vuc va dia ban, nhat
la vi pham vé trat ty an toan giao thong,
vi pham ctia cac co so kinh doanh cé diéu
kién v€ an ninh trat tg, vi pham vé phong
chong chay nd, vi pham trén cac linh vuc
ngan hang, hai quan, thué, chung khoén,
tai nguyén moi treong, an toan thuc pham.
Trong d6, tdi pham vé xam pham trat tu xa
hoi, toi pham v€ xam pham trat tw quan ly
kinh t€ chtic vu va tham nhiing, t6i pham
vé ma tay da tang so v4éi nam 20178,

3. Mot s6 dé xuat, kién nghi nham nang
cao hiéu qua cong tac theo doi thi hanh
van ban quy pham phap luat

Qua viéc phan tich thuc trang cong tac
theo doi thi hanh van ban quy pham phap
luat 6 Viet Nam hién nay, cting nhu danh
gia nhiing han ché, ton tai va nguyén nhan
cua cong tac nay, tac gia dwa ra mot so dé
xuat, kién nghi nham nang cao hiéu qua
cong tac theo doi thi hanh van ban quy
pham phap luat.

Thit nhdt, can tap trung hoan thién hé
thong VBQPPL, dam bao du hanh lang
phép ly cho moi linh vuec trong doi song xa
hoi, dap tng nhu cau thuc tién dat ra. Trong
dé, thoi gian t6i, Nha nuwdc can ban hanh
Luat vé TS chiec va thi hanh phap luat nham
dam bao hiéu qua cong tac thi hanh phap
luat néi chung va theo doi thi hanh van ban
quy pham phap luat ndi rieng.

Vé ndi dung nay, theo Nghi dinh s&
59/2012/ND-CP ngay 23/7/2012 ctia Chinh
pht quy dinh vé theo doi tinh hinh thi hanh

7 Bo Tu phap, Tldd,, tr.9.
8 Theo Bao cdo cong tac phong, chdng toi pham va
vi pham phap luat nam 2018.
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phap luat (THPL), trong qua trinh theo doi
THPL, cac bg, co quan ngang bg, co quan
thudc Chinh pht, Uy ban nhan dan cac cap
theo doi tinh hinh THPL phai xem xét, danh
gia trén ba ndi dung co ban: 1) Tinh hinh
ban hanh van ban quy dinh chi tiét thi hanh
VBQPPL; 2) Tinh hinh bao dam cac diéu
kién cho THPL; 3) Tinh hinh tuan thu phap
luat. Mdc du khi xem xét, danh gia tinh hinh
van ban quy dinh chi tiét thi hanh VBQPPL,
Nghi dinh s6 59/2012/ND-CP da ddt ra yéu
cau vé ndi dung danh gia bao gom: tinh
kip thoi, day du ctia viéc ban hanh van ban
quy dinh chi tiét; tinh thong nhat, dong bo;
tinh kha thi ctia van ban, tuy nhién, Nghi
dinh chuwa quy dinh trdch nhiém danh gia
tinh kha thi chinh sach cta van ban phap
luat. Theo chung t6i, can phan biét nhiém
vu danh gia tinh kha thi ctia van ban va tinh
kha thi ctia chinh sach. Mot chinh sach co
thé rat kha thi nhung do ky thuat chuyén
tai chinh sach trong van ban phap luat chwa
dap tng yéu cdu dan dén hiéu lwc, hidu
qua cua van ban thap hodc nguoc lai, van
ban dwoc bdo dam hiéu lyc thi hanh nhung
chinh sach chwa pht hop, chwa dap tng yéu
cau cua cudc song. Do vay, trong tuong lai,
Luat T6 chttc THPL can quan tam dén bién
phap nang cao nang lwc thye thi phap luat
thong qua nhitng quy dinh cu thé vé trach
nhiém danh gia chinh sach cua cac chu thé
to chirc thuc thi.

Nhing quy dinh ctia Luat T6 chire THPL
phai thuc day néang luc thu thap thong tin,
ndng lwc phan tich thong tin va dwa ra sy
danh giad. Nang lwec thu thap thong tin, phan
tich thong tin 1a nhitng nang luc quan trong
nhat gitp cac chu thé thuc thi phap luat
hoan thanh viéc nang cao nang lyc danh
gia thuc thi phap luat. Day cting chinh la
nhitng giai phap mang tinh nén tang cho
viéc nang cao nang luc dé xuat va xay dung
chinh sach cua Chinh phu trong thuyc thi
phép luat ndi chung va phap luat vé cong
vu ndi riéng.

Thit hai, viéc danh gia va theo doi thi
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hanh phép luat la mot nhiém vu 16n khong
chi ctia riéng Bo Tw phap ma la ctia tat ca cac
bd, nganh va chinh quyén dia phuwong cac
cap. b€ lam tot nhiém vu theo doi chung,
B6 Tu phap can xdy dung mot ké hoach
mang tinh chién luoc va dai 1au, nghién ctu
dé xu4t cac bién phdp nham nang cao hiéu
qua thi hanh phap luat. Theo chting t6i, thoi
gian t6i can tang cuong tham quyén, trach
nhiém cta Bo Tw phdp va cac by, nganh,
dia phuong trong viéc thuc hién cac hoat
dong theo doi tinh hinh thi hanh phap luat.
Theo d6, can bd sung khoan 3 vao Diéu 12
Nghi dinh s6 59/2012/ND-CP vé kiém tra
tinh hinh thi hanh phap luat trong Iinh viec
trong tam, lién nganh. Cu thé, can ct vao
K& hoach theo doi tinh hinh thi hanh phap
luat hang nam va thuc tién thi hanh phép
luat trong pham vi nganh, linh vuc, dia ban
quan ly hoac trén co sé linh viec phap luat
trong tam, lién nganh dwoc lya chon hang
ndm, BY, co quan ngang B9, co quan thudc
Chinh phti, Uy ban nhan dan cac cip tién
hanh kiém tra tinh hinh thi hanh phap luat
trong pham vi quan ly nha nudc duwoc giao.
B0 Tuw phap chu tri, phoi hop véi cac By, co
quan ngang BJ, co quan thudéc Chinh phu
thanh 1ap doan kiém tra lién nganh vé tinh
hinh thi hanh phap luat trong linh vic phap
luat thuoc pham vi quan ly lién nganh, c6
nhiéu kho khin, vieéng mic, bat cap trong
thyec tién thi hanh.

Can bod sung khoan 4 vao Diéu 12 Nghi
dinh s6'59/2012/ND-CP vé kiém tra cong tac
quan ly nha nudc vé theo doi thi hanh phap
luat. Cu thé, kiém tra cong tac quan ly nha
nudc vé theo doi thi hanh phap luat duoc
thuwc hién theo k& hoach hodc tién hanh dot
xuat khi c6 nhitng khé khan, vudéng mac,
bat cap trong thuc tién thi hanh hodc theo dé
nghi ctia co quan nha nwdc c6 tham quyeén.
Quy dinh cting néu rd thdm quyén kiém tra
cua Bo truong Bo Tu phap, Bo truong, Thu
tredng co quan ngang B, co quan thudc
Chinh phu, Chu tich Uy ban nhan dan céc
cap. Noi dung kiém tra cong tac quan ly
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nha nudc tap trung vao cac van dé sau: Viéc
ban hanh c4c vdn ban huéng dan, chi dao
thuiee hién theo doi thi hanh phap luat; viéc
bao dam cac diéu kién vé bién ché, kinh phi
theo doi thi hanh phap luat; viéc tap huan,
boi dudong nghiép vu vé theo doi thi hanh
phép luat; viéc ban hanh va t6 chuc trién
khai thuwc hién cidc Ké& hoach theo doi thi
hanh phap luat; viéc thuc hién cong tac phoi
hop theo doi thi hanh phap luat; viéc hudng
dan, dén ddc, kiém tra xtr ly két qua theo
doi thi hanh phap luat.

Thit ba, Chinh phu, cac by, nganh va
chinh quyén dia phuong can ting cuong
chi dao thyc hién viéc dam bao cac diéu
kién dé€ thi hanh phap luat nhu cac diéu
kién vat chat (ngan sach, vat tu, phuong
tién...) va cac diéu kién vé t6 chirc, nhan sy
can bo va lao dong, cac thu tuc hanh chinh...
Noi dung theo ddi tinh hinh thi hanh phap
luat phai dwoc xac dinh trén co s nhitng
tiéu chi chung nhat. Qua trinh thu thap
thong tin, so liéu, tién hanh kiém tra, di€u
tra, khdo sat... nén tap trung vao cac noi
dung gdm: viéc xay dung va hoan thién
phép luat; viéc bao dam cac diéu kién cho
viéc thi hanh phap luat; viéc chdp hanh va
tuan thu phap luat néi chung. Doi véi cac
ndi dung cu thé nhuw xem xét, danh gia viéc
ban hanh tirng van ban cu thé hay xem xét,
danh gia viéc thi hanh phap luat doéi voi
tirng vu viéc cu thé, nén xac dinh la trach
nhiém cua cac co quan thanh tra, kiém tra,
thudc pham vi thaAm quyén ctia cac co quan
c6 chttc nang quan ly nha nwedc va co quan
thanh tra, kiém tra.

Thir tu, can bd sung quy dinh vé xay
dung ké hoach theo doi tinh hinh thi hanh
van ban quy pham phap luat.

B6 sung quy dinh vé xay dung, ban
hanh va td chitc thuc hién Ké hoach theo
doi tinh hinh thi hanh phap luat. Theo do,
can c nghi quyét caia Qudc hoi, Chinh phu
vé nhitng nhiém vy, giai phap chu yéu chi
dao diéu hanh thuc hién Ké hoach phat
trién kinh t€'- xa hoi, du toan Ngan sach nha
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nuéc hang nam va thuc tién theo déi tinh
hinh thi hanh phép luat, BO Tu phap chu
tri, phoi hop véi cac Bo, co quan ngang Bo
xem xét, Iea chon Iinh viec phap luat trong
tam, thu¢c pham vi quan ly nha nudc cua
nhiéu bd, nganh c6 nhiéu vudng mdic, bat
cap trong thyc tién thi hanh dé ban hanh
ké&'hoach trudc ngay 15 thang 01 hang nam
va to chitc thuce hién ké hoach, bao cao Thu
twdng Chinh phu theo quy dinh. Can ct K&
hoach theo dai tinh hinh thi hanh phap luat
trong Iinh virc trong tam, lién nganh hang
nam va thyc tién thi hanh phap luat trong
pham vi nganh, linh vic, dia ban quan ly,
Bo truong, Tha tredng co quan ngang Bo,
Chu tich ny ban nhan dan cap tinh c6 trach
nhiém xay dung, ban hanh va td chitc thuc
hién Ké& hoach theo doi tinh hinh thi hanh
phap luat ctia by, nganh, dia phwong va gtri
vé Bo Tu phap trudc ngay 30 thang 01 hang
nam dé theo doi, tong hop.

Thit ndm, trong thoi gian toi, can tiép
tuc kién toan vé to chirc by mdy, can bo lam
cong tac theo doi thi hanh phap luat tai Bo
Tu phap, t6 chitc phap ché cac bd, nganh, co
quan tu phap dia phuong, t6 chirc phap ché’
ctia co quan chuyén mon thudc Uy ban nhan
dan cap tinh. Bén canh d¢, can tap trung dao
tao, boi dudng, nang cao trinh do chuyén
mon nghiép vu ctia d6i ngii can bo lam cong
tac theo déi thi hanh phép luat nham trién
khai thyc hién dong bd, co hiéu qua, dap
tng yéu cau ddt ra cta cong tac theo doi thi
hanh VBQPPL trong giai doan hién nay:.

Co6 thé noi, nhitng phan hoi cta xa hoi
trong qua trinh thuc thi phap luat chinh la
thuede do hiéu qua xay dung phap luat, gitp
phét hién nhing van dé bat cap phat sinh
nham rat kinh nghiém d€ nang cao chat
luong hoat dong xay dung phap luat. Thiét
nghi, trong thoi gian tdi, cong tac theo doi
thi hanh VBQPPL ctia nganh Tu phap ndi
chung va BO Tu phdp néi riéng can dugc
cht trong hon nita, hudng téi muc tiéu tang
cuong hiéu qua thi hanh phap luat cta co
quan nha nuwdc, dap ¢ng yéu cau xay dung
Nha nudc phap quyén xa hoi chu nghia./.
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