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Bai viét phdn tich vé mdt khdch quan ciia t9i cho vay ldi ndng trong giao dich din sy
theo quy dinh ciia BY ludt hinh sy (BLHS) ndam 2015 (sita d6i, bé sung (SD, BS) niam 2017)
va mot s6'kho khin vuéng mdc trén thuc t&é'khi xdc dinh cic yéu t6 thudéc mdt khdch quan

dé’ dinh t0i d6i v6i toi danh nay.

Tiwr khoéa: Cho vay ldi ndng, giao dich dan su, mdt khdach quan, ti pham.

Ngay nhdn bai: 07/9/2020; Bién tdp xong: 14/9/2020; Duyét dang: 15/9/2020

The article analyzes actus reus (objective element) of the Crime of usury in civil
transactions according to the 2015 Penal Code (amended and supplemented in 2017) as
well as several difficulties in identifying factors in actus reus to convict for usury in civil

transactions.
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1. Dan nhap

“Mat khach quan cta toi pham la mat
bén ngoai cua tdi pham, bao gom nhiing
biéu hién cta téi pham dién ra hodc
ton tai bén ngoai thé gidi khach quan”?
Toi pham cu thé nao ciing déu phai co
nhting biéu hién bén ngoai, néu khong
c6 nhiing biéu hién bén ngoai thi khéng
c6 nhitng yéu t6 khac cta toi pham va
ciing sé khong c6 toi pham. Cling nhw
cac dau hiéu khac trong cau thanh toi
pham, mat khach quan chita dung trong
quy dinh ctia phap luat. Mat khach quan
cua t0i cho vay lai nang trong giao dich
dan sy dwogc md ta tai Diéu 201 BLHS
nam 2015 (SD, BS nam 2017): “Nguoi
nao trong giao dich din sw ma cho vay voi
lai sudt gap 05 ldn tré 1én cua mikc 1di sudt
cao nhit quy dinh trong By ludt dan su, thu

! Truong Dai hoc Luat Ha Noi (2010), Gido trinh
Lugt hinh sy Vigt Nam, tdp 1, NXB Cong an nhan
dan, tr 99.
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loi bit chinh tir 30.000.000 dong dén duwgi
100.000.000 dong hodc dda bi xw phat vi
pham hanh chinh vé hanh vi nay hodc da bi
két an veé toi nay, chwa dwoc xoa an tich ma
con vi pham, thi bi phat tién tir 50.000.000
dong dén 200.000.000 dong hodc phat cai
tao khong giam giiv dén 03 nam. Pham t6i
ma thu loi bat chinh 100.000.000 dong tro
lén, thi bi phat tién tir 200.000.000 dong dén
1.000.000.000 dong hodc phat tu tir 06 thing
dén 03 nam”. Mat khach quan caa tdi cho
vay lai nang trong giao dich dan sy cling
nhu cta cc ti pham khac bao gom: hanh
vi khach quan nguy hiém cho xa hoi; hau
qua nguy hiém cho xa héi do hanh vi d6
gay ra; moi quan hé nhan qua gitra hanh
vi va hdu qua; nhitng diéu kién bén ngoai
cta viéc thiee hién hanh vi pham t6i nhw
cong cy, phurong tién, phuong phap, thua
doan thuec hién t¢i pham va thoi gian,
hoan canh, dia diém xay ra tdi pham, ...

"Thac si, Khoa Ludt - Truong Dai hoc Cong nghé
Thanh phd H6 Chi Minh
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2. Nhitng bi€u hién cta mit khach
quan cua tgi cho vay 13i ndng trong giao
dich dan sw theo quy dinh cia BLHS
nam 2015 (SD, BS nam 2017)

2.1. Hanh vi khdch quan cua tgi cho
vay ldi nang trong giao dich dan sy

Trong mat khach quan, hanh vi khach
quan la biéu hién co ban nhat va la dau
hiéu bit budc. Nhiing biéu hién khac ctia
mat khach quan nhu cdng cy, phuong
tién, dia diém, thoi gian pham t0i,... chi
cd y nghia khi c¢é hanh vi khach quan. Bén
canh d6, “nhitng ndi dung biéu hi¢n ciia mdt
chit quan i 16i, muc dich, dong co ciing ludn
gin v6i hanh vi nguy hiém cho xi hoi cu thé™.
Trong khoa hoc luat hinh sw, “hanh vi duoc
hiéu la nhitng “biéu hién” ciia con nguoi ra
bén ngoai thé” gidi khdch quan dwdi nhitng
hinh thitc cu thé nham dat nhirng muc dich co
chu dinh va mong muén™. Theo quy dinh
tai Diéu 201 BLHS nam 2015 (SD, BS nam
2017), hanh vi khach quan ctia t0i cho vay
lai ndng trong giao dich dan sw la “hanh vi
cho ngueoi khdc vay (tién, vang, ngoai t¢) voi
lai sudt gap 05 ldn tro 1én cua mukc 1ai sudt cao
nhat quy dinh trong B¢ ludt dan sw™. Hanh
vi cho vay c6 thé dugc thé hién bang nhiéu
dang khac nhau, nguoi cho vay va nguoi
vay c6 thé thoa thuan bang mot hop dong
viét, nhung ciing c6 thé chi bang mot hop
dong miéng. Néu ton tai hop dong viét
thuong cting chi don gian 1a giay viét tay
xacnhan viéc vay ng ma khong dwoc cong
chiing. Hién nay, trong mot s truong hop

2 PGS.TS. Nguyén Ngoc Hoa (2005), Tdi pham va
cdu thanh toi pham (sach chuyén khdo), NXB Cong
an nhan dan, Ha Noi, tr.59.

* Truwong Dai hoc Luat Ha Noi (2010), Gido trinh
Lugdt hinh sy Viégt Nam, tdp 1, NXB Cong an nhan
déan, tr 101 - 102.

+ TS. Nguyén Ptc Mai (chu bién) (2018), Binh

lu@n khoa hoc Bo ludt hinh sw hién hanh (stva doi, bé’

sung nam 2017), NXB Chinh tri qudc gia sy that,
Ha Noj, tr 520.
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viéc cho vay dugc thiec hién mot cach tinh
vi hon, nguoi cho vay loi dung hoan canh
kho khan ctia nguoi vay dé ép ho ky vao
hop dong chuyén nhuong quyén st dung
dat hay mua ban tai san dé khi dén han
ma nguoi vay chua tra dugc so tién goc
va lai thi ngroi cho vay lam thu tuc sang
tén quyén st dung dat hodc tai san va ban
tai san d6. Tham chi, hién nay c6 nhiing
treong hop nguoi cho vay dung nhiing
hop dong d6 dékhai kién ra Toa an dé€ doi
no hay t0 cao nguoi vay tai co quan Cong
an. Tuy nhién, hanh vi nay chi cdu thanh
t0i pham néu nguoi pham tdi thu loi bat
chinh ttr 30.000.000 dong trd 1én hodc da
bi x&t phat vi pham hanh chinh vé hanh
vi nay hodc da bi két 4n vé t0i nay, chua
dwoc x0a an tich ma con vi pham.

Theo quy dinh ctia phap luat hinh
sw, yéu to quyét dinh d€ xac dinh hanh
vi nham dinh t3i d6i véi ti cho vay lai
ndng trong giao dich dan su la “Cho vay
v6i lai sudt gdp 05 lan tro 1én ctia mic
1ai suat cao nhat quy dinh trong BLDS”.
Khoan 1 Diéu 468 Bo luat dan sy (BLDS)
nam 2015 quy dinh mtec 1ai suat trong
hop dong vay nhu sau: “Ldi suit vay do
cdc bén thoa thudn. Trieong hop cdc bén cé
thoa thuin vé lai sudt thi lai sudt theo thoa
thudn khong dwoc viept qud 20%/nam ciia
khoan tién vay, trir truong hop phap lugt lién
quan co quy dinh khac. Cin cir tinh hinh thyec
t¢'va theo dé xudt ciia Chinh phi, Uy ban
thwong vu Quoc hoi quyét dinh diéu chinh
miec ldi sudt noi trén va bio cao Quoc hoi tai
ky hop gan nhat. Trwong hop ldi suadt theo
thoa thudn vwot qud lai sudt giéi han diegc
quy dinh tai khodn nay thi muec 1di sudt viegt
qud khong co hiéu lyrc”. Theo quy dinh nay,
Nha nuwdce cho phép cac bén thoa thuan
1ai suat vay nhung muec 1ai suat dé khong
dwoc veeot qua muc tran 1ai suat toi da
la 20%/ndm hoac 1,666%/thang (20%/12
thang) cua khoan tién vay.
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Nhu vay, 1ai sudt cao nhat quy dinh
trong BLDS la 20%/mnam hoac 1,666%/
thang. Tt d6 cd thé hiéu, 1ai sudt gap 051an
trd 1én ctia mite 1ai suat cao nhat quy dinh
trong BLDS la 1ai suat & mc 100%/nam
hodc 8,33%/thang tro'1én. Néu hanh vi cho
vay dugc thuc hién véi lai sudt vay ¢ muc
nay tro 1én thi cé thé cau thanh tdi cho vay
lai nang trong giao dich dan sw khi va chi
khi két hop véi mot trong ba yéu t6 khac
theo quy dinh tai Diéu 201 BLHS nam
2015 (SD, BS ndm 2017). Cac yéu t6 d6 bao
gom: nguoi pham toi thu loi bat chinh tte
30.000.000 dong trd 1én; nguwoi pham toi
da bi xt phat vi pham hanh chinh vé hanh
vi nay; nguoi pham toi da bi két an ve
toi nay, chwa dwoc xda an tich ma con vi
pham. Nhu vay, ba hanh vi cau thanh t6i
danh nay s€ la: cho vay vdi 1ai suat 100%/
ndm hodc 8,33%/thdng tro lén va thu loi
bat chinh ttr 30.000.000 dong trd 1én; cho
vay voi lai suat 100%/nam hoac 8,33%/
thang trd 1én ma truede do da bi x phat vi
pham hanh chinh vé hanh vi nay; cho vay
vdi 1ai suat 100%/nam hodc 8,33%/thang
tro 1én ma trude do6 da bi két an vé toi nay,
chwa duoc x6a an tich. Trong do, khoan
tién thu loi bat chinh dé& xac dinh trach
nhiém hinh sy d6i véi nguwoi pham t6i 1a
sO tién lai thu dwoc sau khi trir di sO tién
lai twong tng véi muc 1ai suat theo quy
dinh caa BLDS. Treong hop nguoi pham
toi thuwec hién hanh vi cho vay 1ai nang d6i
v6i nhiéu nguoi thi khoan tién thu 1oi bat
chinh dé xac dinh trach nhiém hinh su la
tong sO tién 1ai ma nguwoi pham toi thu
duoc cua tat ca nhiing nguoi vay, néu cac
hanh vi cho vay lai nang dwoc thuc hién
mot cach lién tuc, ké'tiép nhau vé mat thoi
gian; tinh tiét da bi x&t phat vi pham hanh
chinh vé hanh vi cho vay 1ai ndng ma con
vi pham hién tai con twong do6i khé khan
dé€ 4p dung vi chua c6 van ban dé€ quan ly
va xem xét xt ly hanh chinh d6i v6i hanh

vi cho vay lai nang. Day la mét han ché’

12 Khoahoc Kiémsat

trong quan ly nha nudc d6i véi hoat dong
tin dung phi chinh thtrc nay; “da bi két an
vé t0i nay, chua duoc xo6a an tich ma con
vi pham” nghia la ngroi thue hién hanh
vi cho vay 1ai ndng da bi két an vé Toi cho
vay lai nang theo quy dinh tai Diéu 163
BLHS nam 1999 (Sb, BS nam 2009) hoac
Toi cho vay lai nang trong giao dich dan
su theo quy dinh tai Diéu 201 BLHS nam
2015 (SD, BS nam 2017) chwa dwoc x0a an
tich theo quy dinh tai cac Diéu 70, Biéu 71
va biéu 72 BLHS.

Hién nay, cac do6i twong cho vay lai
nang thuong thuc hién thong qua cac
duong day mot cach chuyén nghiép, cho
vay sO tién khong 16n nhung thuc hién
nhiéu lan, cho nhiéu nguoi vay nhu vu
an sau:

Khi cho vay, cac bi can quy dinh 08 cach
thitc cho vay tra gop dugc tinh nhu sau: vay
trd gop cac goi 31 ngay, 35 ngay, 38 ngay, 41
ngay, 42 ngay, 50 ngay, 52 ngay, 53 ngay. Tuy
vao nhu cau ctia nguoi vay nhung so tién cho
vay thap nhat 1a nam triéu dong, cao nhatla
ba muoi triéu dong. Hinh thitc cho vay tra
gop: Néu vay so tién 5.000.000 dong, nguoi
vay phai tra gép trong vong 31 ngay, moi
ngay 200.000 dong gom tién goc la 162.000
doéng/ngay va tién 1ai 1a 38.000 dong/ngay.
Tong so tién gdc va lai nguoi vay phai tra
trong vong 31 ngay la s6 tién 6.200.000 dong.
Néu vay sd tién 20.000.000 ddng, nguoi vay
tra gop tir 31 ngay dén 42 ngay. Tuc la tie
600.000 dong/ngay dén 800.000 dong/ngay.
Nhu vay, Nguyén Van C va Pham Van T
cho vay tién véi muc 1ai suat 1a 23,23%/
thang, twong dwong 278,76%/mam, tic la
cao gap 13,94 1an cua muec 1ai suat cao nhat
ma phap luat quy dinh la 1,666%/thang. Khi
dua tién cho nguoi vay, néu vay 5.000.000
dong thi T va C thu trude 02 ngay véi sO
tién 400.000 dong, so tién con lai nguoi vay
phai tra trong thoi gian 29 ngay tiép theo,
moi ngay 200.000 dong. Con vay 20.000.000
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dong thi T va C thu trude 2 ngay vdi so tién
1.600.000 dong, so tién con lai nguoi vay
phai tra trong vong 29 ngay tiép theo. Trong
thoi gian tr thang 4 ndm 2018 dén ngay 02
thang 4 nam 2019, tai huyén Loc Ninh cac bi
can Nguyén Van C, Pham Van T da cho 21
nguoi dan vay tién, tong cong 47 1an vay.

2.2. Hau qua cua hanh vi cho vay ldi
ndng trong giao dich din sy

Hau qua cua hanh vi cho vay lai nang
c6 thé la nhitng thiét hai vat chat hodc
phi vat chat. Thiét hai vé vat chat cua
hanh vi cho vay lai nang la gay thiét hai
cho nguwoi vay, lam cho nguoi vay phai
chiu murc 1di suat qua cao, so tién l1ai qua
16m, c6 thé dan dén khong co tién dé tra.
Khi nguroi vay khong tra duoc ng, nguoi
cho vay sé c6 nhitng hanh vi pham phap
dé€ doi ng nhu c6'y gay thuong tich, huy
hoai hodc ¢d y lam hw hong tai san,...
hodc c¢6 hanh vi khing bd tinh than nhuw
tat son, chat ban,... Biéu nay khién cho
nguoi di vay va ngwoi than ctia ho luon
trong tinh trang lo lang, 4p luc tra ng,
ting quan, gay ra cac hanh vi pham
phap khéc, thdm chi dan dén nguoi di
vay phai te tt. Hanh vi cho vay lai ndng
con gay ra nhirng thiét hai phi vat chat
rat 1on cho xa hoi, giy bat an déi véi
nguoi dan, bat lyc d6i véi nha quan ly,
ngoai ra con dwa dén nhiéu hé luy khon
lwong khac cho ngwoi dan, cho xa hoi
nhuw cac bang nhom “xa héi den”, doi ng
thué lién tuc dugc mo rong tran lan, trat
tw tri an xa hoi bi anh hwong,... D6i véi
tdi cho vay lai nang trong giao dich dan
s thi hdu qua khong phai la dau hiéu
bat budc trong cau thanh t6i pham nay.
Tuy nhién, viéc xac dinh hau qua co y
nghia trong viéc danh gia tinh chat, muc

° Ban an 77/2019/HSST ngay 17/10/2019 ctia Toa an
nhéan dan huyén Loc Ninh, tinh Binh Phudce vé toi
cho vay lai nang trong giao dich dan su.
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d6 nguy hiém cta hanh vi cho vay lai
nang khi quyét dinh hinh phat.

2.3. Cdc ddu hiéu khdc cia mdt khdch
quan cua t¢i cho vay ldi ndng trong giao
dich dan sy

Ngoai nhiing hanh vi nguy hiém cho
xa hoi thi mat khach quan caa to6i pham
nay con c6 cac ddu hiéu khac nhu phuong
tiéen pham toi, phwong phap, thu doan,
thoi gian, dia diém va hoan canh pham
toi. Cac hinh thic cho vay lai ndng co
thé dugc biéu hién qua nhiéu dang khac
nhau, nguoi cho vay va nguoi vay c6 thé
bz?mg mot hop dong viét (rat it dwoc thuc
hién trén thuc t€) hodc cé thé cho vay tién
chi bang mdt hop dong miéng hogc chi
ghi s0 tién vay vao sO va nguoi vay ky
nhén. Néu c6 bién nhan thi thwong khong
ghi 1ai suat, khong ghi thoi gian vay ma
chi ghi mét ngay bao nhiéu tién 13i, vi du:
vay 1.000.000 dong thi 1ai suat 5.000 dong
(twong dwong 1ai sudt 180%/nam hay 15%/
thang) hoac vay 8.000.000 dong thi 1ai suat
40.000 dong (twong duong lai suat 180%/
nam hay 15%/thang)...

Trén thyc té nguoi vay tién chi can
mot khoang thoi gian rat ngan da c6 tién
ma khong phai mat nhiéu thoi gian, tha
tuc hét stec don gian chi can pho t6 chiing
minh nhan dan, ho khau, bang 14i xe, gidy
khai sinh, gidy dang ky két hon, thé sinh
vién,... Ngoai ra, nguoi vay khong can
cong chiig hop dong hay chiimg minh thu
nhap, khong can thé chap tai san, dang co
no xau 6 cac cong ty tai chinh thi van tiép
tuc dugc vay. Doi v6i nhitng khach hang
c6 uy tin, tra tién vay dung han thi trong
cac lan vay tiép theo cac do6i tuong nay
sé cho vay voi s0 tién cao hon nhiéu lan,
ap dung hinh thttc cho vay tra gép voi lai
suat rat cao. Bay la nhitng wu dai can thiét,
dé dang cho nhitng nguoi can tién kinh
doanh, dé dao han khoan vay trudc hoac
dé tiéu dung ca nhan trong cudc soéng.
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Mot hinh thttc cho vay lai nang ntta
ma hién nay khé phd bién la thong qua
cac hinh thttc hui, ho, biéu, phuong.
Phuong phap thu doan cho vay lai nang
hién nay dwgc thuc hién hét strc tinh vi va
phtic tap. Bén cho vay thwong hoat dong
cong khai dwdi vo boc ctia hoat dong kinh
doanh duoc cap phép hop phap nhu dich
vu cam do, cong ty tu van dau tu, dich
vu tai chinh véi nhitng chiéu tro quang
céo “két ndi khach hang — ngan hang”, ho
tro vay von, cho vay tiéu dung, cho thué
tai san, thong qua viéc in céc to roi quang
cdo cho vay tién roi tién hanh di treo, dan,
tha trén cac tuyén duwong; st dung mang
xa hoi hodc tao ttng dung phan mém trén
dién thoai nhdm muc dich quang cao va
cho vay tién; tao ra cac tng dung chay
trén dién thoai di dong dé cho vay tién qua
mang nhu “Vaytocdo”, “Moreloan”, “VD
online”... Cac d6i tuwong cho vay thuong
khong thé hién mic 1ai sudt cu thé trén cac
hop dong. Khi nguoi vay khong tra duoc
no theo thda thuan, cac doi tuwong khong
tte bo thu doan nao d€ co thé doi tién vay.
Hanh vi cho vay lai ndng hién nay khong
chi tap trung vao cac thanh phd 16n, noi
kinh t& phat trién ma da len 16i vao moi
ngdc ngach, tir thanh thi t6i ndng thon voi
cac “chan rét” & khap cac tinh thanh trén
ca nuoc. Thu doan ma ngwoi pham toi st
dung thuwong la lgi dung hoan canh kho
khan dot xuat ctia nguoi di vay nhu bi
thiét hai do thién tai, bénh tat hodc nhitng
kho khédn khac can gap mot so tién dé
trang trai nén nguoi cho vay da ép budc
dé nguoi di vay phai chiu lai suat rat cao,
gap nhiéu lan so voi l1ai suat do Nha nuwdc
quy dinh.

3. Thuyec tién xac dinh mit khach quan
va kho khan, vieéng mac

Trong nhitng nam vita qua, hanh vi
cho vay 1ai nang trén thuec té'xay ra teong
d6i nhiéu nhung s6 vu an vé toi danh nay
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bi x& ly rat it, ¢c6 nhiéu dia phuong tuy
duwoc xac dinh cé hanh vi pham t6i nay
xay ra nhung hang nam khong c6 vu an
nao vé toi danh nay duwoc xut ly. Biéu nay
lam cho loai tdi pham nay ngay cang lan
rong trong xa hoi, gay ra hau qua ngay
cang l6n va tré thanh “van nan” cua xa
hoi. Truedce tinh hinh d6, mot loat cac van
ban phap luat moi duwoc cac co quan céd
tham quyén ban hanh nhdm muc dich
giai quyét van nan vé loai t0i pham nay
mot cach ddong bo. Trong d6, Tha tudng
Chinh phu da ban hanh Chi thi s6 12/CT-
TTg ngay 25/4/2019 vé tang cuong phong
ngtra, dau tranh vdi tdi pham va vi pham
phéap luat lién quan dén hoat dong “tin
dung den”. Ngay sau do, cidc co quan
c6 thdm quyén co lién quan cling da ban
hanh cac van ban dé trién khai nhu: Quyét
dinh s6 1178/QD-NHNN cua Thong doc
Ngan hang Nha nudc vé ké" hoach hanh
ddng cua nganh Ngan hang trién khai Chi
thi 12/CT-TTg; K&’ hoach s6 3501/KH-BNV
ngay 31/7/2019 ctua Bd Noi vu vé phong
ngtra, dau tranh véi tdi pham va vi pham
phéap luat lién quan dén hoat dong “tin
dung den”; Vién kiém sat nhan dan toi
cao ban hanh Chi thi s6 3402/VKSTC-V2
ngay 31/7/2019 vé trién khai thuc hién Chi
thi s 12/CT-TTg vé€ tang cuwong phong
ngtra, dau tranh véi tdi pham va vi pham
phéap luét lién quan dén hoat dong “tin
dung den”. Hién nay, viéc xt ly doi véi
loai t0i pham nay da dugc chu trong hon,
s6 vu an da tang lén nhung thyc t& van
chwa twong xtng véi sd luong vu viéc
xay ra trén thuec té. Tinh trang nay xuat
phat tir nhiéu nguyén nhan, trong dé co6
nguyén nhan la viéc xac dinh cac yéu to
thudc mat khach quan cua t6i cho vay lai
nang trong giao dich dan sy trén thuec té
khong dé dang méc du quy dinh ctia phéap
luat hinh sy da c6 nhiéu stra d6i, bd sung.

Trudce hét, viéc phat hién, chirng minh
hanh vi pham t0i trén thuc t& gap nhiéu
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kho khan. Viéc cho vay thuong chi c6 hai
bén biét véi nhau, néu nguoi vay khong to
cao thi co quan c6 tham quyén rat kho dé
phat hién, xtt ly. Tuy nhién, tam ly chung
cua nguoi vay 1a e sg, khong ddam t6 cdo vi
so thé'lyc ctia nguoi cho vay, s¢ bi tra thu
hoac nghi rf?mg minh da ty thoa thuan vay
thi minh phai chiu. Vi vay, s treong hop
nguoi dan t6 cdo vé hanh vi cho vay lai
nang khong nhiéu. Chi khi su viéc bi phat
hién, khi nguoi vay bi de doa, bat gii,
danh dap, khung bd tinh than, bi de doa
vé tinh mang, ... mdi t6 cdo dén co quan cd
thdm quyén, trén co s¢ d6 méi co thé xw
ly dwoc hanh vi vi pham. Ngoai ra, phan
16n nan nhan van léng lang trad no, tw thu
x€p voi nhau nén co quan c¢6 tham quyén
khong thé xt ly. Bén canh d6, khi biét vé
vu viéc thi viéc phat hién, thu thap, cung
c0 chiing c&t € chirtng minh hanh vi pham
t0i cling gdp nhiéu khé khan do cac bén
thuong thoa thuan viéc vay muon bang
miéng hodc cac hop dong gia khong the
hién 1ai suat thuc t&, néu c6 hop dong thi
cac doi tuong thuong cat giau hop dong o
nhitng noi kin dao, dé tiéu hay, st dung
mang xa hoi d€ chot hop dong. Hon nita,
cac doi twong con st dung nhiéu “chiéu
tro” dé lach ludt nhu: thu tién goc trudc,
néu nguoi vay tra hét goc thi chuyén lai
thanh goc nén khi bi phat hién khong thé
két luan cac doéi twong thu 10i tir 1ai; hoac
st dung thu doan trong lap hop dong
vay: khong thé hién 1ai suat; 10i dung cong
nghé thong tin, phan mém, tng dung dién
thoai dé€ cho vay nén kho xac dinh nguoi
cho vay,...

Pho bién hién nay 1a treong hop trong
hop dong vay tai san khong ghi thoa thuan
vé lai suat, chi ghi ngay vay ma khong ghi
thoi han tra, so tién lai duoc gop ludn vao
véi tién goc thanh sd tién ghi trong hop
dong, tic la thuc t&€ nguoi vay phai tra
1ai sudt véi mikc rat cao nhung hop dong
khong thé hién la c6 thoa thuan vé 1ai suat
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cting nhu mtec 1ai suat va sd tién 1ai ma
nguoi vay phai tra. Khi dén thoi han tra
da ngam thoa thuan hodc dén mot thoi
gian nhat dinh ma ngwoi vay chua tra no
thi ngwoi cho vay yéu cau nguoi vay phai
ky tiép hop dong vay. Truong hgp nay sé
c6 nhiéu hop dong duoc ky thay thé nhau
ma sO tién vay ghi trong hop dong sau
chinh la s6 tién goc cho vay ctia hop dong
tredc cong véi s tién 1ai ma nguoi vay
chua tra. Trong nhiing treong hop nhuw
vay, sO tién 1ai thuc t€ nguoi vay phai tra
la rat16n voi 1ai suat rat cao, vuot qua quy
dinh cta phéap luat rat nhiéu lan nhung
hop dong vay khong hé ghi nhan. Dieu
nay gay kho khan cho viéc xac dinh lai
suat cho vay, tinh s6 tién thu loi bat chinh
cting nhuw viéc thu thap ching ct dé€ xac
dinh can ct truy cttu trdch nhiém hinh
sy doi voi nguoi pham toi du trén thuece t&
ho da thyc hién hanh vi cho vay lai nang
thoa man quy dinh cta phap luat hinh
sw. Tham chi, trong mot s6 truong hop,
nguoi vay con bi nguwoi cho vay lai nang
khoi kién nguoc lai d€ doi so tién da cho
vay 1ai ndng. Ttec 1a, ho vira c6 thé khong
bi truy ctru trach nhiém hinh su déi véi
hanh vi pham t0i ctia minh, vita c6 kha
nang doi duoc so tién da cho vay 1ai ndng
cung voi so tién 1ai thu lgi bat chinh. Diéu
nay lam cho viéc xt ly loai t6i pham nay
cang kho khan hon trén thuc té.

Mat khac, cho vay lai nang thuong
dién ra trén pham vi rdng lién xa, huyén,
tham chi ¢ nhiéu tinh khac nhau nén viéc
diéu tra gap nhiéu kho khan, nhat 1a trong
nhitng trieong hop hanh vi cho vay & méi
dia phuwong khong du dinh luong vé gia
tri tién thu loi bat chinh thi viéc ching
minh hanh vi pham t6i lai cang khé khan
hon. Ngoai ra, thong thuong ngwroi pham
t0i cho vay doi vdi nhiéu nguoi, khong
ghi lai dia chi cu thé d6i voi nguoi vay;
c6 treong hop ching ctt chi la 10i khai

Khoahoc Kiémsat 15
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cua nguoi vay, khong déi chat duoc véi
doi tuwong cho vay vi sau khi bi phat hién
thi d6i teong da bo di khai dia phueong,...
Doéng thoi, tdi cho vay nang 1ai 1a loai toi it
nghiém trong nén thoi gian tam giam cac
doi tuwong hoat dong nay dé diéu tra cling
bi han ché, do d6 mot s6 vu an phai tam
dinh chi diéu tra vi chua lam viéc dwoc
vOi bi can do khong biét rd dia chi cua bi
can. Viéc chitng minh hanh vi pham tdi vi
vay khong thé thuc hién duoc hoac thuc
hién chua day du.

Bén canh d6, con c6 kho khan trong
viéc xac dinh sO tién thu loi bat chinh
dé xac dinh trdch nhiém hinh suw. Giai
quyét vudng mac nay, Cong van sd 212/
TANDTC-PC ngay 13/9/2019 cua Toa an
nhan dan t6i cao théng bao két qua giai
dap truc tuyén mot s6 vudng mac trong
xét xtr da néu ro: Khoan tién thu loi bat
chinh dé xac dinh trach nhiém hinh su
1a khoan tién lai thu dwoc sau khi trir di
tién 1ai theo quy dinh cua Bo luat dan sy
nam 2015 ma khong phai la tdng so tién
lai thu dugc tir viéc cho vay. Nhu vay,
tién thu loi bat chinh dé€ budc nguoi cho
vay phai chiu trach nhiém hinh suw duoc
xac dinh la s tién lai thu dwoc tir mikc
1ai suat trén 20%/nam tro lén. Cong van
nay cting da xac dinh, trong truong hop
nguoi pham toi cho nhiéu nguoi khac vay
tién thi khoan tién thu loi bat chinh dé xac
dinh trdch nhiém hinh su la tong sd tién
1ai ma ngwoi pham t6i thu dwgc cua tat ca
nhitng nguoi vay néu hanh vi cho vay lai

nang duoc thye hién mot cach lién tuc, ké

tiép nhau vé mat thoi gian,... Tuy nhién,
hudng dan nay dit ra mot van dé gay ra
nhiéu cach hiéu va dan dén cach 4p dung
khong thong nhat trén thuc té, d6 1a quy
dinh “hanh vi cho vay lai nang duoc thuec
hién mot cach lién tuc, ké tiép nhau vé
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madt thoi gian”. Boi vi, hanh vi cho vay lai
nang dwoc thuc hién véi thoi gian, mitc
dd, tan suat nhu thé nao dé dwoc coi la
“lién tuc, k& tiép nhau v€ mat thoi gian”
thi van ban hudéng dan nay ciing nhu cac
van ban phép luat khac déu chwa néu ro.
Vi vay, viéc ap dung quy dinh nay sé phu
thugc vao nhan dinh chu quan ctia cac co
quan, nguoi tién hanh t& tung & mdi dia
phuong. Diéu nay dan dén viéc ap dung
khong thong nhat vé cuing mot quy dinh.
Do do, viéc gidi thich rd thuat ngt nay
chinh la yéu cau cap thiét dat ra cho cac
co quan c6 tham quyén.

3. Két luan

Chi khi xac dinh trong hanh vi c¢6 dau
hiéu khach quan ctia tdi pham thi van dé
xem xét mat chu quan va cac yéu to khac
cta cdu thanh tdi pham mdi duoc dat ra.
Viéc nghién cttu mat khach quan co6 y
nghia quyét dinh trong viéc dinh i doi
voi t0i cho vay lai ndng trong giao dich
dan su./.
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