NHUNG BAT CAP TON TAI VE CHE DINH AN TREO
THEO PHAP LUAT HINH SU VIET NAM HIEN HANH
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Ché dinh dn treo hié¢n dang duoc dp dung phd bién trong phdp ludt hinh sy nudc ta
nhung ché dinh nay van con ton tai mét sé’han ché'nhat dinh. Bai viét phan tich quy dinh
ciia phdp ludt hinh sy Vigt Nam vé dn treo va dua ra mot s6 kién nghi nham hoan thién

cdc quy dinh nay.
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Although suspended sentence has been applying in Vietnamese criminal laws,
it still faces to several limitations. This article clarifies our criminal regulations on
suspened sentence as well as proposes recommendations to complete them.
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n treo la bién phap mién chap
Ah‘anh hinh phat ti c6 diéu kién
cho nguoi bi két an phat tu,

khong budc ho phai chap hanh hinh phat
t giam tai trai giam khi c6 nhitng diéu
kién nhat dinh, nham khuyén khich ho tw
cai tao d€ tré thanh cong dan cé ich cho xa
hoi. Day la mot ché dinh phap ly hinh sy
ra doi tir rat sém va duoc ghi nhan dau
tién trong Sac 1énh s 21 ngay 14/02/1946
ctia Chu tich Chinh pht 1am thoi nuwdc Viét
Nam Dan Cha Cong Hoa. Ché dinh nay
duoc ké'thtra va phat trién cho dén nay boi
quan diém ctua Dang, Nha nudc trong viéc
ap dung phap luat hinh sila nghiém minh,
nhan dao, nghiém tri nhung khoan hong.
Ché'dinh an treo va ap dung an treo la mot
biéu hién rd nét su két hop hai hoa gitra
phuong cham tring tri véi khoan hong,
dong thoi cling thé hién sy tham gia cta
nhan dan vao viéc gidm sat ngwoi pham toi
tw gido duc, cai tao dé€ tro thanh nguoi ¢
ich cho xa hoi.

1. Quy dinh cta phap luat hinh sy Viét
Nam hién hanh vé an treo
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An treo 1a mot trong nhitng ché’ dinh
cta luat hinh s, tit cdc quy dinh trong Bo
luat hinh sy (BLHS) nam 2015, stta d6i bo
sung nam 2017 cang nhw Nghi quyét cua
Hoi dong Tham phan (HDTP) Toa an nhan
dan t6i cao huwéng dan vé ap dung an treo
c6 thé dua ra khai niém khoa hoc vé an treo
nhw sau: An treo la mot ché’dinh phdp Iy dic
biét hay con la bign phdp mién chdp hanh hinh
phat ti c6 diéu kién do Toa dn quyét dinh trén
co' S0 can cit vao hinh phat ti da tuyén doi voi
nguwoi pham t0i khong qud ba nam, can cir vao
nhdan thian ngueoi pham tgi, cdc tinh tiét gidm
nhe, taing nang trach nhiém hinh sy (TNHS)
thi Toa dn cho nguoi do dwoc hwong dn treo,
khong phai chip hanh hinh phat tai trai giam;
dong thoi an dinh thoi gian thir thdch tir 01
dén 05 nam va thwc hign cic nghia vu trong
thoi gian thie thich theo quy dinh cua Ludt Thi
hanh dn hinh sw (THAHS).

BLHS nam 2015 ghi nhéan tai Diéu 65
vé an treo nhw sau: 1. Khi xir phat ti khong
qud 03 nam, cin cir vao nhin thian ciua nguoi

‘Toa dn nhan din quin Long Bién, Thanh phé Ha
Noi
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pham tdi va cic tinh tiét giam nhe, néu xét thdy
khong cdn phdi bit chdp hanh hinh phat til, thi
Toa dn cho hwong dn treo va an dinh thoi gian
thir thach tw 01 ndm dén 05 nam va thwece hién
cdc nghia vu trong thoi gian thir thich theo quy
dinh cua Luat THAHS.

2. Trong thoi gian thi thich, Toa dn giao
nguoi diege hwdng dn treo cho co quan, t6 chirc
noi nguwoi do lam viéc hodc chinh quyén dia
phwong noi nguoi do cw trii dé’ Qidm sdt, Qido
duc. Gia dinh nguoi bi két dn cd trdach nhiém
phoi hop v6i co quan, t6 chiee, chinh quyén dia
phwong trong viéc gidm sdt, gido duc nguwoi do.

3. Toa dn c6 thé quyét dinh dp dung doi voi
nguoi dwgc huéng dn treo hinh phat bo sung
néu trong diéu ludt dp dung cé quy dinh hinh
phat nay.

4. Nquoi durge hweong dn treo da chap hanh
dwoc mot phin hai thoi gian thir thdch va cé
nhiéu tién by thi theo dé nghi cia co quan, t6
chikc ¢6 trach nhiém giam sat, gido duc, Toa dn
c6 thé' quyét dinh rit ngin thoi gian thir thich.

5. Trong thoi gian thir thdch, néu nguoi
dwoc hwong dan treo ¢d'y vi pham nghia vy theo
quy dinh cua Ludt thi hanh dan hinh sw 02 ldn
tro 1én, thi Toa dn c6 thé' quyét dinh budc nguoi
do phai chip hanh hinh phat tu ciia ban dn da
cho hwong dn treo. Truwong hop thiec hign hanh
vi pham ti moi thi Toa dn budc nguoi do phdi
chip hanh hinh phat ciia ban dn truée va tong
hop v6i hinh phat ciia ban dn méi theo quy dinh
tai Diéu 56 cua BY ludt nay.

Nghi quyét 02/2018/NQ-HDTP ngay
15/5/2018 huéng dan 4p dung Diéu 65 cuia
BLHS v€ an treo quy dinh vé diéu kién cho
nguoi bi két an phat tu nhung cho huong
an treo tai Diéu 2: Nguroi bi x1r phat tu c6 thé’
dwoc xem xét cho hwong an treo khi du cic diéu
kién sau day:

1. Bi xur phat tii khong qua 03 nam.

2. C6 nhan thin tot.

Duroc coi la c6 nhian than tot néu ngoai lin
pham t6i nay, nguwoi pham t6i luén chdp hanh
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dung chinh sdach, phdp ludt va thywc hién ddy
du cic nghia vu cua cong din ¢ noi cw tri, noi
lam viéc.

Déi véi nguoi da bi két an nhwng thugc
triong hop dwegc coi la khong cd an tich, nguoi
bi két dn nhung da dwoc xéa an tich, nguoi da
bi xt¢ phat vi pham hanh chinh hodc bi xir Iy ky
ludt ma thoi gian diegc coi la chiea bi x1r phat vi
pham hanh chinh, chwea bi x1¢ Iy ky ludt tinh dén
ngay pham tgi ldn nay da quad 06 thing, néu xét
thiy tinh chat, mirc do cua t9i pham maoi degc
thwc hién thudc trweong hop it nghiém trong
hodc ngueoi pham ti la dong pham ¢ vai tro
khong ding ké trong vu dn va cé du cdc diéu
kién khdc thi ciing c6 thé’cho hwéng dn treo.”

3. Co tir 02 tinh tiét giam nhe TNHS tro lén,
trong do cé it nhidt 01 tinh tiét giam nhe TNHS
quy dinh tai khoan 1 Diéu 51 cua BLHS va khong
co tinh tiét tang nang TNHS quy dinh tai khodn 1
Diéu 52 cuia BLHS.

Trweong hop cé tinh tiét tang nang TNHS thi
s0'tinh tiét giam nhe TNHS phdi nhiéu hon s6’
tinh tiét tang nang TNHS tir 02 tinh tiét tro Ién,
trong do c6 it nhit 01 tinh tiét giam nhe TNHS
quy dinh tai khoan 1 Diéu 51 ciia BLHS.

4. C6 noi cw trii 10 rang hodc noi lam viée on dinh
dé’co quan, t6' chikc cd thiam quyén gidm sdt, gido duc.

Noi cw tru 10 rang la noi tam tri hodc
thuwong trii cd dia chi dwgc xdc dinh cu thétheo
quy dinh ctia Ludt cw trii ma nguoi dwoc hwong
an treo vé cw tri, sinh song thwong xuyén sau
khi dwgc hweong dn treo.

Noi lam viéc on dinh la noi nguoi pham
toi lam viéc c6 thoi han tir 01 nam tro 1én theo
hop dong lao dong hodc theo quyét dinh ciia co
quan, t0 chirc 6 tham quyén.

5. Xét thay khong cdn phdi bit chap hanh
hinh phat tu néu nguoi pham ti co khd nang
tr cai tgo va viéc cho ho hwong dn treo khong
Qdy nguy hiém cho xd hi; khong danh hwong
xdu dén an ninh, trdt tw, an toan xa hoi.”

biéu 3 Nghi quyét sd 02/2018/NQ-
HDTP ngay 15/5/2018 cia HDTP Toa an
nhan dan t6i cao hudng dan ap dung Diéu
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65 cua BLHS vé an treo quy dinh nhing
treong hop khong cho huong an:

1. Nguwoi pham tgi la ngueoi chit mueu, cam
ddu, chi huy, ngoan cd’chong doi, con do, ding
thu doan xdo quyét, c6 tinh chit chuyén nghiép,
loi dung chitc vu quyén han dé’ truc lgi, c6'y
Qay hiu qua dic biét nghiém trong.

2. Nguoi thwc hign hanh vi pham t0i bo
tron va da bi cdc co quan tién hanh t6 tung dé
nghi truy na.

3. Nquoi diege hieong an treo pham toi moi
trong thoi gian thir thich; nguoi dang dirgc
hwong dn treo bi xét xir vé mot tgi pham khic
thuee hién trieoc khi dwoc hwong dn treo.

4. Ngueoi pham t0i bi xét xir trong cung mot
lan vé nhiéu t0i, trir truong hop nguwoi pham
t6i la nguwoi duwéi 18 tudi.

5. Nguoi pham t0i nhiéu ldn, trir truong
hop nguoi pham tgi la nguoi dwdi 18 tudi.

6. Nguoi pham t0i thudc trwong hop tdi
pham, tdi pham nguy hiém.

2. Cac quy dinh méi vé an treo va
binh luan

Vé co ban, nji dung vé an treo theo
BLHS 2015, stta d6i bd sung nam 2017
van gitr nguyén nhw bd luat cii va bd sung
thém mot quy dinh méi tai khoan 5 Dieu
65 BLHS.

BLHS nam 2015 va van ban huéng dan
ap dung Diéu 65 cua BLHS vé€ an treo c6
nhiéu ndi dung méi. Tuy nhién, qué trinh
thuc tién xét x van ton tai nhiing han ché.
Viéc tiép tuc hoan thién nhing han ché
nay la doi hoi mang tinh cap thiét. Vé mat
li luan, cé nhiéu y kién cho rang nén bai bo
ché dinh an treo nhung theo tac gia, viéc
duy tri ché dinh &n treo la ding dan. C6 rat
nhiéu bai viét cua cac tac gia luat hoc cho
rang quy dinh diéu kién cho huong an treo
khi bi x&¢ phat ti1 khong qua 03 nam, khong
phan biét t6i pham it nghiém trong, toi
pham nghiém trong, t6i pham rat nghiém
trong... 1a khong phu hop, boi 1é d6i voi
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t0i pham it nghiém trong thi mtc cao nhat
cta khung hinh phat quy dinh trong BLHS
la tir 03 nam tu1 tré xudng; d6i vaéi tdi pham
nghiém trong thi khung hinh phat la tir 03
nam dén 07 nam ti. Tuy nhién, thyece tién
xét xtr cho thay quy dinh nhw hién nay la
rat khoa hoc va giai quyét triét dé trong
viéc quyét dinh hinh phat d6i voi truong
hop dong pham véi vai tro khong dang ke
trong vu an.

3. M6t s0 kién nghi

Thir nhit, cin phdp dién hoa cic quy dinh
vé dn treo

Vé mat lap phap, cac quy dinh vé an
treo trong Luat hinh sy Viét Nam con chuia
thong nhat. Ché’ dinh nay duoc quy dinh
tai Diéu 65 BLHS nam 2015 va cac van ban
huéng dan thi hanh. Vi vay, yéu cau phap
dién hoa cac quy dinh nay 1a viéc lam cap
thiét dac biét. Ché dinh an treo nén dwoc
quy dinh lai r0 rang, chat ché hon, cu thé'la
nén tap hop cac quy dinh da cé vé an treo
thanh mot chwong riéng trong BLHS. Tac
gia hy vong trong lan stta d6i BLHS tiép
theo, van dé nay sé duoc xem xét & mirc do
can thiét va thau ddo hon.

Thit hai, cdn c6 hwéng dan cu thé'va thong
nhdt vé can civ xét hwong dn treo

Thyc tién 4p dung 4n treo con nhiéu
van dé vudng mac can giai quyét, nhat 1a
V€ can ctt xét huong an treo bao gom:

- Cac quy dinh vé diéu kién nhan than
cta nguoi pham tdi chi can théa man nhan
than tot 1a chua co tién an tién sw. Boi 18
trén thuc té, co quan tién hanh t6 tung
khong xac minh viéc nguoi pham toi luon
chap hanh dang chinh sach, phap ludt va
thiee hién ddy du cac nghia vu cta cong
dan & noi cu tru, noi lam viéc. Con doi voi
treong hop nguoi pham t6i c6 nhan than
xau (c6 tién an da xda va tién su hét thoi
hiéu), diéu kién 4p dung cho hudng an
treo can quy dinh chat ché hon va chi dugc
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ap dung khi thudc treong hop it nghiém
trong hoac dong pham voi vai tro khong
dang ké.

- biéu kién v€ tinh tiét giam nhe TNHS
con bat cap. Diém g khoan 1 Diéu 52 BLHS
nam 2015 quy dinh vé€ tinh tiét taing nang
trach nhiém hinh sw 1a pham tgi 02 lan tro lén.
Tuy nhién, Diéu 3 Nghi quyét s6 02/2018/
NQ-HDTP quy dinh mot trong nhiing
treong hop khong cho huwong an treo la
nguoi pham toi nhiéu lan, trie trieong hop nguoi
pham t6i la ngueoi dudi 18 tudi. Theo tac gia,
day la quy dinh chua hop ly, chua ddm bao
tinh cong bang bai tinh tiét “nhiéu 1an” da
duoc quy dinh 1a tinh tiét ting nang trach
nhiém hinh su. Hon nita, pham t6i nhiéu
1an chura han phan anh tinh chat va mic do
nghiém trong ctia hanh vi nguy hiém cho xa
hoéi. Vi du nhu 02 treong hop sau:

Truong hop 1: A trdm cap tai san ctia B
mot chiéc dién thoai di dong tri gia 5 triéu
ddng, sau d6 trom cap ctia C chiéc xe may tri
gid 6 triéu dong. Tong gid tri tai san A chiém
doat la 11 triéu dong va A bi truy td vé toi
trdm cap tai san theo quy dinh tai khoan 1
biéu 173 BLHS nam 2015 vdi tinh tiét tang
nang la pham t6i 02 1an trd 1én theo quy
dinh tai diém g Diéu 52 BLHS nam 2015.

Truong hop 2: B trdm cap tai san ctia H
mot chiéc xe may SH tri gid 55 triéu dong
va B bi truy t6 vé toi trom cép tai san theo
quy dinh tai khoan diém c khoan 2 biéu
173 BLHS nam 2015.

Theo quy dinh ctia phap luat hién
hanh, A thudc truong hop khong cho
hwong an treo mac du c6 nhiéu tinh tiét
giam nhe trach nhiém hinh sy quy dinh
tai khoan 1, 2 DBiéu 51 BLHS nam 2015;
trong khi d6 B ¢6 thé duoc cho hudong an
treo néu du diéu kién.

- V& cac diéu kién c6 noi cw trti rd rang
hodc noi lam viéc 6n dinh dé co quan, t6
chitc c6 tham quyén giam sat, gido duc.

Day la cin cit nham x4c dinh nhan
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than cta nguoi pham toi khi xem xét ap
dung 4n treo. Tuy nhién, huwéng dan nay
tai Nghi quyét s6 02/2018/NQ-HDTP con
chung chung. Trén thuc t€ xay ra treong
hop nguoi duoc xét an treo c6 dong thoi ca
diéu kién “noi cw tra 10 rang” va “noi lam
viéc on dinh”, nhu vay trong trueong hop
nay thi thit ty vu tién ap dung sé nhu thé
nao. Theo quan diém tac gia, viéc quy dinh
theo Nghi quyét s6 02/2018/NQ-HDTP c6
thé ngam hiéu can c& “noi cu tra rd rang”
sé duoc ru tién 4p dung hon, nhung quy
dinh hién nay lai khong thé hién diing nhw
vay. Do d6, nén stta d6i diéu kién lai nhw
sau: “Co noi cit tru 10 rang. Trong trieong hop
khong xdc dinh dwoc noi cw trii thi c6 thé cin
ci vao noi lam vigc 6n dinh dé’co quan, t6 chirc
c6 thim quyén gidm sat, gido duc.”

- Bén canh d6, cling can b6 sung quy
dinh cu thé vé thu tuc chuyén ddi gitra cac
co quan, t0 chitc gidm sat tai cac dia phuong
v6i nhau khi x@ ly van d€ noi lam viéc ctia
nguoi dang hwong an treo c6 su thay doi
hoac nguoi dang hwong an treo khong con
lam viéc va tro lai noi cw tra sinh song.

Thik ba, cdn hwéng dan viée dp dung dn treo
danh riéng cho nguoi dwdi 18 tudi

Theo quan diém tac gia, nguwoi dudi
18 tudi can phai c6 sw khac biét trong
viéc 4p dung an treo so vdi nguoi tir du
18 tudi, boi 1€ néu ap dung theo nhing
di€u kién trén sé la rat kho khan trong
viéc 4p dung an treo danh cho nhém doi
twong nay. Bén canh do6, doi twong nay
cting nhan duwoc nhiéu chinh sach phap
luat khoan hong khi ho la nguoi bi két an
phat tu. Diéu kién ap dung an treo hién
nay khong phan biét d6i twong ap dung
la ai. Do vay, néu chi xét riéng cho nguoi
dudi 18 tudi thi ¢6 nhing diéu kién
khong thuec sy phut hop, gay anh huong
dén viéc xem xét an treo cho ho; dong
thoi anh huong dén muc dich caa hinh
phat khi day 1a d6i twong dé gido duc,
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dé cai tao nhung phdp luat lai khong rd
rang, budc ho phai chap hanh an phat tu
tai trai giam. Diéu dé co thé sé gay tiéu
cueec dén viéc hinh thanh nhan cach clng
nhu su gido duc, cai tao nguoi bi két 4n
phat tu.

Can huéng dan cac diéu kién ap dung
an treo danh cho nguoi dudi 18 tudi c6 thé
chi can cac diéu kién sau:

“1. Bi xw phat ti1 khong qud 03 nam.

2. C6 tir 02 tinh tiét giam nhe trdch nhigm
hinh sw tro 1én (khong phan bigt giiva tinh tiét
tai khodn 1 hay khodn 2 Diéu 51).

4. C6 noi cw trii 10 rang hodc dang hoc tai
tai cdc co so gido duc, dao tao nghé thudn lgi
cho viéc gidm sdt, gido duc.

5. Xét thay khong cdn phdi bit chap hanh
hinh phat ti, viéc cho ho hwong dn treo khong
gAy nguy hiém cho xa hi; khong anh hwéng
xdu dén an ninh, trat tw, an toan xd hoi.”

Nhu vay, theo quan diém ca nhan, nén
loai bo diéu kién “nhdn thin tét”, boi 1&
nhéan than ctia nguoi dwdi 18 tudi khong
nén duoc danh gia 6 do tudi nay. Viéc danh
gia nay la qua khat khe d6i véi nguoi dwdi
18 tudi. Ngoai ra, chi can c¢6 du 2 tinh tiét
giam nhe trach nhiém hinh sy khong phan
biét c6 hay khong tinh tiét khoan 1 Diéu 51
BLHS. Ngoai ra, thay thé cum t&r “dang co
cong viéc 6n dinh” béng “dang hoc tai cdc co
s6 gido duc, dao tao nghé” cho phu hop voi
nguoi dwdi 18 tudi.

Thir tw, cdc bat cdp trong quy dinh va dp
dung quy dinh mdi vé nghia vu phdi chip hanh
hinh phat tit cua ban dn da cho hwong dn treo
khi co vi pham

Khoan 5 Biéu 65 ctia BLHS nam 2015
quy dinh: “Trong thoi gian thir thich, nguwoi
dwoc hwong dn treo 6y vi pham nghia vu 02 lan
tré 1én thi Toa dn cd thé quyét dinh budc nguoi
dwoc hwong an treo phdi chap hanh hinh phat
tu cua ban dan da cho hwong dn treo”. Day la

32 Khoahoc Kiémsat

quy dinh hoan toan mdi, ¢6 anh huong rat
16n dén quyeén loi ctia nguoi dwgc huong an
treo nén can thiét phai duoc ghi nhan chi
tiét vao chuwong riéng biét. Truong hop ban
an cho huong an treo do Toa an nhan dan
cap tinh tuyén phat ma Toa 4n nhan dan
cap huyén ra quyét dinh budc nguoi dugc
huéng an treo phai chap hanh hinh phat tu
cuia ban an Toa 4n nhan dan cap tinh cho
huong an treo thi c6 phtt hop véi quy dinh
khong?

Tom lai, ap dung an treo thé hién sy
dtng dan, hop ly ctia dwong 164, chinh sach
phép luat cia nha nudc, stic song ctia phap
luat hinh sy trén thuc t&. Mat khéac, qua
hoat dong ap dung an treo, cac co quan co6
thdm quyén cling phat hién nhitng bat cap,
vuéng mac, thidu sét cia cdc quy pham
phap luat hinh su dé€ dwa ra cac bién phap
bao dam 4p dung thong nhat trén thuec té.
Do d¢, viéc hoan thién cac quy dinh phap
luat vé an treo la doi hoi mang tinh cap
thiét, cdn duoc quan tam hop ly dé€ nhanh
chong hoan thién./.
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