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MA THITHANH HIEU*

Bai viét tdp trung gidi thiéu mot so ludt tuc trong linh vuc hon nhin cia nguoi Mong
trén dia ban tinh Di¢n Bién, dic biét 1a quy dinh phat va “1€ rica mdt chi gdi” khi em gdi
di 1dy chéng trude chi gdi hién van dang dwoc cong dong nguoi Méng dp dung. Trén co so
dé, tdc gia danh gid va kién nghi vé viéc gk gin, phdt huy nhiing ludt tuc cé gid tri tién
bg, tot dep, loai bo nhiing ludt tuc lac hdu, phan tién bg.

Tir khéa: Luat tuc, ludt tuc hon nhan, dian toc H'Mong, tdp quadn.

Ngay nhdn bai: 15/11/2020; Bién tdp xong: 18/11/2020; Duyét ding: 18/11/2020

The article introduces some marriage customary laws of the Hmong in Dien Bien
province, especially the punishment “elder sister’s face washing” in case younger sister
gets married before their elderly which is being applied among the Mong community.
Thereby, the author evaluates and recommends about preserving and promoting

progressive customary laws, eliminating backward customary laws.

Keywords: Customary law, marriage customary law, Hmong ethinic group, custom.

1. Khai quat vé nguoi Mong & Dién
Bién va luat tuc ciia ngwoi Mong

Nguoi Mong la dan toc thiéu s6 dong
dao nhat 6 Dién Bién véi hon 38% dan so,
cu tr 6 hau hét cac huyén sat bién gidi,
vung sau vung xa cta tinh, tdp trung
nhiéu nhét 6 cac huyén Tua Chua, Dién
Bién, Dién Bién Déng, Muong Cha, Tuan
Gido, Muong Nhé va Nam P6. Dan toc
Méng c6 5 nhanh Moéng trang (Mongz
Douw), Mong Hoa (Mongz Lénhs), Mong
do (Mongz Si), Mong Den (Mongz Duz),
Mong Xanh (Mongz Dua). Ban lang
nguwoi Mong c¢6 khoang tir 30 dén 80
ho gia dinh cac dong ho: Giang, Thao,
Sung, Vang, Vlt, Mua, Ho, Li, Lau, Hang,
Chang, Ct.... cung chung song. Ciing
giong nhuw mot s6 cong dong cac dan toc
thiéu s6 khu vuc Tay Bac, ngudi Mong
cling 6 luat tuc riéng ctia dan toc minh.

Luat tuc trong cong dong nguoi
dan toc thiéu s6 noi chung, trong cong
dong nguoi Mong noi riéng la két qua
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ctia mot qua trinh phat trién nhat dinh
cua toc nguoi, tro thanh mot thé ché
quan ly cong dong vuot 1én phong tuc,
tap quan, mang tinh rang buc cao véi
co ché thwdng, phat kem theo. Béi thé,
nhiéu nha nghién cttu da danh gi4, luat
tuc lIa mot hinh thttc so khai ctia phap
luat [5, tr.32].

Luat tuc cua nguoi Mong chwa duoc
tim hiéu, nghién ctu nhiéu nhu mot
sO luat tuc ngwoi dan tdc Thai, dan toc
Muong nhung c6 thé noéi, nguoi Mong
cling c6 hé thong cac quy dinh, quy tic
tng xtt lau doi, da dang khong kém.
Diém dac trung trong luat tuc ctia nguoi
Mong la cac quy dinh kha teong tu nhau
du khac dia ban sinh sdng, chénh léch vé
doi song kinh t€ - xa hoi. Gitta cac cong
dong ngwroi Mong, chi khac biét mot chat
vé phong tuc, tdp quan nhu trang phuc,
mau sac, con lai thi nguoi Mong trén ca

* Thac si, Khoa Ludt, truong Dai hoc Khoa hoc,
Dai hoc Thai Nguyén
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nudc vé ngon ngtt, tap quan va ludt tuc
khong c6 sw khac biét 16n. DBay la dac thu
khién di dau, nguoi Mong ciing c6 thé dé
dang hiéu nhau, nhan ra nhau va giup do
nhau vi cung la ngwoi Mong, la anh em
mot nha [1].

No6i dung luat tuc ngeoi Mong cliing
giong luat tuc cac dan toc khac, dé cao
tinh c6 két cong dong, tinh doan két, tinh
cam gia dinh, dong ho. Trong dd, quan
hé hon nhan gia dinh ctia ngwoi Mong
la mét trong nhiing quy dinh gan gai va
thiét thuc nhat trong cong dong nguoi
Mong, thé hién ban sac van héa ciing
nhue quan niém sdng cua nguroi Mong
no6i chung va nguwoi Mong & Dién Bién
noi riéng.

2. Mot s6 quy dinh luit tuc vé hon
nhan va phat va “rita mat chi gai” cua
nguoi Mong

Theo truyén thuyét, tat ca nguoi Mong
1a anh em, do chién tranh loan lac ma mdi
ngudi phai di mot phuwong nhung ho van
c6 moi day huyét thdng gan gti. Chinh
vi vay, xét vé t6 chitc cong dong caa
nguoi Mong, khi nguoi Mong gdp nhau,
cau hoi dau tién la mang ho gi. Néu da la
nguoi cung mang tén ho giong nhau thi
nam, n&* cdm tuyét d6i khong duoc 13y
nhau. Ho déu coi 1a ¢6 chung t6 tién, coi
nhau nhw anh em ruét thit cung ho hang,
c6 thé sinh con hodc chét & nha nguoi
cung ho, Iic nguy nan phai ceu mang,
giup do 1an nhau. Ting dong ho cd thé
cu tra quay quan thanh mot cum, trudng
ho 1a nguoi c6 uy tin, ddm nhiém cong
viéc trong dong ho. Truong ho cling la
nguoi am hiéu luat tuc va cé vai tro quan
trong khi t& chtic 1é cing ma, két hon cho
do6i nam ntt. Qua khao cttu luat tuc cua
nguoi Mong & Dién Bién cho thay c6 mot
s6 nhitng nguyén tic dic trung nhu:

Mot la, nguroi Mong cung ho thi khong
dwoc két hon véi nhau, du cach nhiéu
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doi. Theo luat tuc nguoi Mong, nam nix
cung ho thi khong dwgc 1y nhau du cé
cach mdy doi di chang nita. Bén canh
diém tich cyc la trdnh dwoc viéc két hon
can huyét, nguyén tac nay ciing cé mat
tiéu cuc la nhiéu d6i nam n khong phai
ho hang, anh em nhung vi cuing ho ma
khong thé' 1ay nhau, dan téi nhiéu hé qua
dang tiéc.

Hai la, luat tuc nguwoi Mong ton trong
ché& d6 hon nhan mot vg, mot chong, vo
chong da 1ay nhau thi phai yéu thuong,
chung thuy cho dén khi chét. Nguoi
chong chi ¢6 quyén 1ay vo 1€ néu duoc v
ca dong y va vo ca thudc mot cac truong
hop nhu khong cé con, khuyét tat. Du da
14y vo 18 nhung nguoi chong van phai
yéu thwong, chdam séc vo ca nhu trudc.
Trong quan hé tinh yéu cting nhuw quan
hé gia dinh, vo chong nguwoi Mong song
rat tinh cam va chung thuy, cung nhau
ganh vac trach nhiém gia dinh, chia se
nhitng kho khan. Do vay, viéc ly hon hay
1ay vg 1€ trong gia dinh nguwoi Mong rat
hiém khi xay ra. Qua khao sat vé luat tuc
cta nguoi Mong ¢ Dién Bién, phat hién
trong luat tuc c6 quy dinh vé tuc noi
day: néu chong chét thi vg ¢ thé 18y anh
chong hodc em chong chwa vo; vo chét
thi chong co thé 1dy em vo hodc chi vo
chwa chong, nhung diéu kién tién quyét
la ca hai bén déu phai dong y 1dy nhau.
Quy dinh nay xuat hién rai rac 6 mot sd
cong dong nguoi Mong vung bién gidi.

Ba la, quy dinh phat va trong hon
nhan. Luat tuc cua nguwoi Mong con co
mot quy dinh kha ddc biét, goi la “phat
rra mat chi gai” (tiéng Mong goi la
“qwv niam laus hauv caug”). Noi dung
cua quy dinh nay la néu trong gia dinh
c6 hai chi em gai ma nguoi em gai 1ay
chong trudce chi géi thi sé phai phat va.
Ly giai vé viéc nay, dong bao cho rang
chi em trong nha cé thit tu truedc sau, em
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thi phai ton trong chi, chi gai 1dy chong
trede em la diéu dwong nhién, ma em lai
dilay chong trudc chi la “do vét ban” 1én
mat chi gai (twong te quan niém “mat
duyén” cta nguoi Kinh). Vi vay, viéc
lam 1& “rira mat” cho chi gai 1a can thiét
dé chi gai khong xau ho, ngai ngung véi
ho hang, ban be, ba con trong lang. Tuy
nhién, viéc phat va trong treong hop nay
khong phai do ngwoi em géi chiu, ma do
nha trai phai tra va dugc quy dinh cac
budc nhur:

- Khi nha trai dén héi cudi em gai,
nha gai phai ndi rd viéc em gai 1ay chong
truedce chi sé phai chiu phat. Néu nha trai
dong y, cac tha tuc tién hanh két hon véi
em gai moi duoc tién hanh.

- Trong 1& cwdi em géi, nha trai phai
mang dén mot phan 1 vat da thoa thuan
v6i nha gai d& lam “1& rita mat” cho chi
gai. Hinh phat thwong la ruegu, thit (30 bat
reeou, 30 can thit cho mdt nguwoi chi gai)
hodac néu la tién thi khoang 1 triéu dong.
Ruou, thit dwoc 1am 1& sau dé mang ra
lam com moi anh em ho hang dn, néu la
tién thi dua cho chi géi gitt. An xong bita
com thi “1& rtra mit chi gai” hoan thanh,
danh du cta chi gai gitt dwoc va van
duwgc moi nguwoi ton trong nhu ca.

- Luat tuc nguoi Mong cting quy dinh
nha gai khong dwoc doi “18 rtra mat chi
gai” mot cach tham lam, hay c6 tinh lam
khé nhdm ngan can d6i nam, nit yéu
thuwong nhau dén véi nhau.

Bon la, vé mdi quan hé gitra cac thanh
vién trong gia dinh, luat tuc cua nguoi
Mong cling quy dinh vé nghia vu kinh
trong cha me, nguoi gia, vo chdong ton
trong nhau, phat huy truyén thong dao
dtic t6t dep ctia dan tdc; quy dinh quyén,
nghia vu cu thé€ cta cac thanh vién trong
gia dinh; quy dinh 16 trach nhiém cua
cha me, trach nhiém ctia con cdi trong gia
dinh...
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3. M6t s6 danh gia va kién nghi

Qua tim hiéu, nghién cttu quy dinh vé
hon nhan trong luat tuc ctia nguwoi Mong
cho thay c6 khac nhiéu diém tién bd nhu:
quan hé hon nhan mojt vo, mot chong;
moi nguoi trong gia dinh déu c¢d trach
nhiém lao dong, cung chia sé khé khan;
ton trong ngwoi gia, kinh trong cha me,
yéu thuwong chia sé gitta nhitng nguoi
trong gia dinh. Day la nhiing gia trj tot
dep trong luat tuc nguoi Mong can duoc
tim hiéu, van dung va phat huy trong
cong dong. Tuy nhién, bén canh nhitng
mat tién bg, luat tuc nguoi Mong ciing c6
mot s6 han ché nhu:

Luat tuc nguoi Mong quy dinh d6 tudi
két hon cua nam va nit thuong la 13, 14
tuoi la do tudi thap hon rat nhiéu so véi
quy dinh cua Luat Hon nhan va gia dinh
hién hanh. Day cing la mot trong nhitng
nguyén nhan ma tinh trang tdo hon trong
cong ddong ngudi Mong ¢ Dién Bién van
kha cao so vdi cac dan toc khac [4, tr.3].

Luat tuc nguroi Mong cho phép nguoi
chong cé thé 1lay vo 1é trong mot so
treong hop, quy dinh nay mau thuan véi
nguyén tac mot vo - mot chong ctia Luat
Hon nhan va gia dinh. Viéc ngwoi v bi
khuyét tat, khong sinh duwoc con khong
phai 1a nhitng nguyén nhan khién nguoi
phu nit phai tir bd gia dinh, chia sé hanh
phtic cia minh véi nguoi khac.

Vé quy dinh lién quan dén “1é rtra
madt chi gai” va viéc két hon gitra nhiing
ngwroi Mong cung ho: Theo quy dinh tai
Nghi dinh s6 126/2014/ND-CP vé Danh
muc Cac tdp quan lac hau vé hon nhan
gia dinh can van dong x6a bo va cdm ap
dung, cac tap quan liét ké bao gom: “Két
hon trwée tudi quy dinh cua Ludt Hon nhin
va gia dinh (hién nay la nam di 20 tudi va nip
du 18 tudi); Viéc dang ky két hon khong do co
quan nha nwéc cé thim quyén thuwc hién (cé
thé’ do trwong ban, gia lang hodc cic vi chirc
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sdc ton gido gidi quyét); cam két hon giira
nhitng nguoi cé ho trong pham vi 4 doi tro
lén; ...Quy dinh hon nhan theo hinh thirc noi
day”. Tt nhitng quy dinh duoc liét ké trén
day, viéc cam két hon gitta ngroi Mong
cung ho la quy dinh luat tuc da lac hau,
khong con phu hop. Trén thuc t€ trong
mot s6 cong dong nho, nguoi Mong cuing
ho da c6 truong hop ldy nhau, nhung
phai la khéc chi va ciing khéng hé duoc
khuyén khich lam diéu d6. Hodc truong
hop hon nhan theo hinh thtec “néi day”
tuy khong phd bién nhung van ton tai
trén thyee tién. Diéu nay dan téi khé khan
trong viéc xac dinh mdi quan hé trong
gia dinh, khong phu hop véi vdan hoda
nguoi Viét. Tuy quy dinh cta luat tuc la
viéc ndi day phai nhan duoc sy dong y
ctua d6i bén nhung thuc chat viéc két hon
nay chua dam bao duwoc cac quy dinh cua
phéap luat hon nhan gia dinh hién hanh
vé y chi, tu nguyén va tinh yéu gitra hai
bén nam nit d& dan téi hon nhan.

Quy dinh vé phat va “rtra mat chi gai”
tuy chua co quy dinh trong danh muc cua
Nghi dinh s6 126/2014/ND-CP, nhung
ciing c6 thé danh gia la khong con phu
hop, can trd hon nhan tién bd, boi néu nha
trai khong dong y tra 1& nay thi ciing khong
duoc cudi em gai. Day la nhitng quy dinh
rat can dwgc nghién ctru, danh gia dé€ han
ch€, di dén loai bo trong thoi gian téi.

Trén co so nhitng danh gia mat tich
cuwc, han ché trong luat tuc vé hon nhan
cua nguoi Mong ¢ Dién Bién, tac gia de
xudt mot s6 kién nghi nhu sau:

Thir nhit, viéc loai bo ngay lap ttc cac
quy dinh luat tuc lac hau, phan tién bo
ctua ngroi Mong 1a khong thé boi cac luat
tuc nay da an sau, bén ré vao doi sdng,
suy nghi va cach tng xtt hang ngay cua
nguoi Mong. Chinh vi vay, dé thay doi
can c6 nhitng giai phap dong b mang
tinh lau dai ma trong do, phap luat cua
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nha nuwdc phai dong mot vai tro tich cuc
trong han ché, thay doi suy nghi, quan
niém cua nguoi dan, tién téi xda bo dan
nhitng luat tuc lac hau do.

Mot trong nhitng phuwong phap duoc
danh gia la hiéu qua trong viéc vira tuyén
truyén nhitng di€ém tién bo ctia phap luat,
vira thuc ddy viéc loai bo nhirng luat tuc
lac hau la st dung mo hinh tu quan cong
dong trong cac thon ban nguoi Mong &
Dién Bién. Trong cac thon ban, mo6 hinh
Gia lang, Truong ban nguwoi Mong duoc
thiét 1ap lai trén co so chinh luat tuc cua
ngwroi Mong, day la nhitng nguoi vira co
uy tin, kinh nghiém trong cong dong, vira
am hiéu luat tuc va dugc bd sung kién
thiec phap luat. Gia lang, Truwdng ban
sé dong vai tro van dong, thuyét phuc
nguroi dan ap dung nép song, suy nghi
moi dung quy dinh cua phap luat, khong
ap dung cac luat tuc lac hau, phan tién
bd. Nho am hiéu tap quan, ngdén ngtt ctia
dong bao, lai ¢ uy tin trong cdng dong
ma nhitng 10i khuyén bao, van dong cua
Gia lang, Trudng ban thuyét phuc dugc
nguoi dan lam theo, vé lau dai sé diéu
chinh dan suy nghi, quan niém va cach
tng xtr theo luat tuc cuia dong bao.

Thit hai, chinh quyén dia phwong, nhat
la chinh quyén cap xa can tich cyc trong
van dong, tuyén truyeén, gido duc phap
luat, nang cao dan tri va ca doi song kinh
t& cho dong bao. Ngudi Mong van 1a mot
trong nhitng cdng dong dan tdc thiéu sd
co murc song thap vai ty 1€ ho ngheo, can
ngheo cao so véi cac dan toc khac. Mat
khac, dia ban sinh s6ng cua nguoi Mong
theong ¢ vung nui cao, vung sau, vung
xa cua tinh Dién Bién nén doi song kinh
té rat kho khan, giao thong khong thuan
tién. Nhiing yéu té nay da can trd viéc
giao luu van hda, kinh té cua dong bao,
lam nhitng luat tuc lac hau c6 moi treong
ton tai va phat trién. Viéc nang cao dan
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tri, doi song cua nguwoi Mong la rat quan
trong trong viéc thay doi suy nghi, quan
niém cuaa luat tuc da an sau vao doi song
cta ho. Mudn vay, can by xa can sau sat,
dong thoi ¢d nhiing bién phap linh hoat,
da dang trong tuyén truyén, van dong
nguwoi Mong thay doi phuwong thtrc san
xudt, thanh nién hoc tap, nang cao dan
tri. Chi khi doi song tot 1én thi méi ¢
thé thay doi duoc suy nghi, cach ting xt
truyén thong ctia dong bao, boi khi nhin
thay nhitng cai tot, loi ich do nha nudc,
phap luat mang lai, dong bao mdi tin
twong ma lam theo.

Thir ba, can nghién ctru mot cach ¢ hé
thong, toan dién hon vé luat tuc nguoi
Mong, chon loc nhitng quy dinh t6t dep,
tién by dé phat huy, loai bo nhiing quy
dinh khong con phu hop.

Hién nay, phap luat da thitra nhan viéc
ap dung tap qudan, an 1€ trong cadc quan
hé phap luat dan su, nhung viéc nghién
cttu, thong ké nhiing tap quan tot dep
c6 thé thtra nhan va ap dung trong cac
cong dong dan toc thiéu s6 nhu nguoi
Mong la chua c6. Kinh nghiém cua nhiéu
qudc gia da ¢ co ché cong nhan luat tuc
nhu Malaysia, Australia cho thay, khi c6
nhitng quy dinh r0 rang vé cac tap quan,
luat tuc dugc thitta nhan va ap dung thi
viéc giai quyét cac tranh chap phat sinh
lién quan dén nguoi dan toc thiéu so sé
don gian va hiéu qua hon. Co ch€ cong
nhan luat tuc phu hop thong qua Toa
an hodac mot van ban luat chinh thtc sé
la co s¢ vitng chic nhat, vira phat huy
dugc nhitng luat tuc co6 gia tri, phu hop
voi phap luat, vira gitt gin dwoc nhitng
dac trung van hoda truyén thong cua cong
dong thiéu sb. Day ciing la quyén van
hoa cta nguoi dan toc thiéu sd da dwoc
cac Cong wdc qudc té thira nhan, kéu goi
cac quoc gia cong nhan. Thong qua cac
nghién ctu mang tinh hé thdng, toan
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dién vé ludt tuc ctia nguwoi Mong, chung
ta méi ¢6 co ché chon loc, chinh hop dé
hinh thanh nhttng luat tuc mdi, la co so
dé xuat luat tuc chinh thitc dwoc thtra
nhan nhw modt hinh th&c biéu hién ctia
tap quan trong doi song dong bao.

Tém lai, dan toc Mdng la mot trong
nhitng cdng dong dan tdc truyén thong
c6 nhiéu nét van hoa ddc trung, duoc gite
gin lau doi nhat tai Dién Bién. Cung véi
s¢ phat trién chung cua dat nuwdc, doi
song kinh t€ - xa hdi cua dong bao dan
toc Mong ngay cang di lén. Tuy nhién,
bén canh nhiing su thay d6i mang tinh
chat tich cwc, van con nhitng quy dinh
trong luat tuc nguoi Mong mang tinh
chat lac hdu, kim ham su phat trién,
nhat 1a nhing quan hé hon nhan gia
dinh. Trong thoi gian tdi, cdc co quan
nha nudc can ¢6 giai phap can co, dong
by, st dung phap luat nhue mot trong
nhitng cdng cu hitu hiéu nhat dé thuc
day viéc han ché, loai bé nhiing luat tuc
lac hau, vira gitt gin dwgc nhitng phong
tuc, tap quan dac sic cua ngwoi Mong,
vita dam bao duoc cac quyén ctua cong
dong dan tdc thi€u s6 trong cong dong
cac dan toc Viét Nam./.
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