BO LUAT LAO DONG NAM 2019 V1 YEU CAU
VE BINH DANG GIGI TRONG DIEU KIEN HIEN NAY

DANG THU HA*

Trong bai bdo nay, tdc gid nghién citu vé mot s6 quy dinh méi ciia B6 ludt Lao dgng ndm
2019 nhdm thiic ddy binh ding gici trong quan hé lao dong, gép phiin dam bao quyén, nghia
vy va loi ich hop phdp ciia cdc chii thé tham gia vao quan hé lao dong, phi hop v6i Hién phdp
ndm 2013 vd yéu cau phat trién kinh t&'- xa hoi ciia nudc ta trong giai doan hién nay.
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The author studies some new provisions of the 2019 Labor Code to promote gender
equality in labor relations, to contribute to ensuring the rights, obligations and interests
of participants in labor relations that is in accordance with the 2013 Constitution and
our current requirements of socio-economic development.
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0 luat Lao dong nam 2019 co hiéu
Blu’c thi hanh ngay 01/01/2021 la

sw cu thé hoda cac quyén co ban

cua cong dan va quyén con nguoi trong
linh vuc lao dong. Mot diém dang cha y
la Bo luat nay da thé hién cach tiép can va
te duy méi vé binh dang gisi, phut hop
vdi yéu cau, ddc diém, trinh d cua nguoi
lao dong, yéu cau cta nén san xuat trong
diéu kién hién nay. By luat c¢6 nhiéu quy
dinh méi nham dam bao binh ding gidi,
tao ra moi treong lao dong than thién, lanh
manh, ho tro cho nguroi lao dong (nam va
nit) can bang gitta cong viéc va cudc sdng.

1. Mt s6 quy dinh veé binh dang gié6i
va quyén con nguoi, quyén cong dan veé
lao dong trong Hién phap niam 2013

biéu 16 Hién phap nam 2013 ghi ro:
“1. Moi ngueoi déu binh ding trieée phdp lugt.
2. Khong ai bi phan bi¢t doi xie trong doi song
chinh tri, dan sw, kinh té, vin hoa, xd hoi”.
Véi quy dinh trén, khai niém “binh dang”
c6 nghia rat rong, phai duwoc thé hién
trong moi moi quan hé, moi linh vuc cta
doi song xa hoi. Viét Nam la dat nwdc cd
truyén thdng phong kién lau doi, do vay,
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van dé binh dang gidi, bao vé quyén loi
chinh dang ctia phu ni 1a hét sttc quan
trong. Diéu 26 Hién phap nam 2013 quy
dinh: “1. Céng dian nam, nit binh ding vé moi
mat. Nha niwedc cé chinh sdch bdo dam quyén
va co hgi binh ding gidi. 2. Nha nuwdc, xa hoi
va gia dinh tao diéu kién dé’phu nit phit trién
toan dign, phdat huy vai tro cua minh trong xa
hoi. 3. Nghiém cdm phin biét doi xir vé gidi”.

Lao dong va viéc lam 1a ngudn goc ctia
moi ctia cai trong xa hdi, la van dé thiét
than ddi véi doi song ctia moi cd nhan va
gia dinh. Dam bao binh ding gidi trong
lao dong khong nhitng la nguén dong vién
to 16n doi véi nguoi lao dong, ma con la
phuong thitc gép phan phat trién bén viing
co quan, doanh nghiép. Lién quan dén viéc
thuc hién binh dang giéi trong linh vuc lao
dong va viéc lam Biéu 35 Hién phap nam
2013 quy dinh: “1. Cong dan cé quyén lam
viéc, lira chon nghé nghiép, viéc lam va noi lam
viéc. 2. Nguwoi lam cong dan lwong dwoc bdo
dam cic diéu kign lam viéc cong bang, an toan;
dwoc huwong lirong, ché’dd nghi ngoi...”.

* Truong Dai hoc Kién tric
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Nhu vay, B luat Lao dong nam 2019
da diéu chinh tat ca cac chu thé gom Nha
nudc, lao dong nit, lao déng nam va chu
st dung lao dong trong viéc dam bao binh
dang gi6i trong quan hé lao dong. Day la
su cu thé hda Hién phap nam 2013 vé binh
dang gidi, ddm bao quyén cong dan va
quyén con nguoi trong linh vye lao dong,
tao hanh lang phap ly can ban dé khai thac
t01 wu tiém nang vé nguon nhan luc trong
thoi ky co cdu “dan s6 vang”, gép phan
quan trong phat trién kinh t€ - xa hoi, bao
dam an sinh xa hoi va nang cao doi song
nhan dan.

2. M6t s6 quy dinh méi ctia Bo luat
Lao dong nam 2019 dam bao binh dang
gioi trong quan hé lao dong

Ttr xwa dén nay, ton tai phd bién mot
quan niém dong nhat gitta khai niém
binh dang giéi véi cadc van dé cua phu
nit, phdp luat c6 nhitng quy dinh bao vé
phu ni cting c6 nghla la da gép phan dam
bao binh dang g101 Bo luat Lao dong ndm
2012 chwong X ¢6 tiéu dé “Nhirng quy dinh
riéng doi voi lao dpng nir” gdm cac diéu tir
biéu 153 dén Diéu 160. Vi quan niém
méi vé binh dang g101 Chuwong X B luat
Lao dong nam 2019 c6 tiéu dé ”thng quy
dinh riéng d6i voi lao dong nit va dam bio
binh ding gi6i” gom 8 diéu tir Dieu 135 dén
Diéu 142. Cac diéu luat caa B luat Lao
dong nam 2019 c6 nhiéu diém khac biét so
voi BO luat Lao dong nam 2012, phu hop
hon véi thuc tién, ddng thoi dam bao hai
hoa loi ich cta cac bén tham gia vao quan
hé lao dong. Trong d6, nit gidi van dugc
coi la d6i twong duwoc quan tam nhat.

Su tién by cua Bo ludt Lao dong nam
2019 trong dam bao binh dang g101 thé
hién trong ndi ham, noi dung cuia cac diéu
luat cﬁng nhu trong cach dién dat, [am 1o
hon vai tro ctua lao dong nam trong viéc
tham gla thtic day binh dang gidi, dong
thoi cling la chu thé thu hudng thanh qua
ctia binh dang giéi. Cu thé nhu sau:

~2.1. Chinh sach cia Nha nudc vé binh
dang gioi trong quan hé lao dong va trdch
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nhiém ciia nguoi sir dyng lao dong trong
viéc ddm bdo binh ding gi6i

Khoan 1 Diéu 153 Bo luat Lao dong
nam 2012 ghi rd vé chinh sach ctia Nha
nudc doi voi lao dong nit: “Bdo dam quyén
lam viéc binh ding ctia lao dong nit”. Khoan
1 biéu 135 B9 luat Lao dong nam 2019
cung quy dinh: “Bdo dam quyén binh dang
cua lao dong nit, lao dong nam, thwec hién cic
bién phdp bio dam binh ding gidi va phong,
chong qudy roi tinh duc tai noi lam viéc”.
biéu luat nay thé hién mot quan diém rod
rang coi binh dang gidi 1a van dé cua ca
lao dong nam va lao dong nit. Mat khdc,
dé xay dung mdi treong an toan trong lao
dong theo quy dinh ctia Hién phap nam
2013, con can phai phong chdng quay roi
tinh duc tai noi lam viéc.

Khoan 2 Diéu 135 B9 luat Lao dong
nam 2019 quy dinh Nha nuwdc “khuyén
khich nguwoi sir dung lao djpng tao diéu kién dé
lao dong nit, lao dong nam co viéc lam thuong
xuyén, dp dung rong rii ché’do lam viéc theo
thoi gian biéu linh hoat, lam viéc khong tron
thoi gian, giao viéc lam tai nha”. Cling vé
van dé nay, khoan 2 Diéu 153 B¢ luat Lao
dong nam 2012 quy dinh: “Khuyén khich
nguwoi ste dung lao dong tao diéu kién dé lao
dong nir co viéc lam thwong xuyén, dp dung
rong rii ché’dg lam viéc theo thoi gian biéu
linh hoat, lam viéc khong tron thoi gian, giao
viéc lam tgi nha”. Nhuw vay, néu nhu tai BO
luat Lao dong nam 2012, viéc giao viéc
lam tai nha s€ dwoc wu tién cho phu nt
boi quan niém phu nit sé la nguoi phai
ganh vac cong viéc cham séc gia dinh
thi trong Bo luat Lao dong nam 2019, ca
nam va nit sé dugc binh dang vé co hoi
co viéc lam thuong xuyén va cling binh
dang trong nghia vu cham séc gia dinh.
Tuy ting diéu kién hoan canh ctia moi
nguéyi lao dong ma chu st dung lao dc}ng
c6 thé van dung linh hoat diéu luat nay
dé ho tro ngum lao dong trong viéc can
bang gitra Cong viéc va gia dinh, khong
phan biét nguroi do 1a lao dong nam hay
lao dong nit.
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Khoan 5 Diéu 135 B¢ luat Lao dong
nam 2019 quy dinh: Nha nudc cd k€ hoach,
bién phap t& chiic nha tré, 16p mau gido &
noi ¢6 nhiéu lao dong; khoan 6, Diéu 153,
B0 luat Lao dong nam 2012 quy dinh “Nha
nwdc co ké"hoach, bién phdp t6 chirc nha tré,
16p mdu gido & noi cé nhiéu lao dong nir”. So
sanh hai diéu khoan nay cua hai B¢ luat
cho thay cach ti€p can day du hon vé binh
dfmg gidi trong chinh sach hd tro nguwoi
lao dong ctia Nha nudc. Trén thuc t€,
khong chi ¢é nhitng noi c6 nhiéu lao dong
nt nhu cac khu cong nghiép dét may, cac
vung néng nghiép san xudt 16n... ma tat
ca nhitng khu cong nghiép noi tap trung
nguoi lao dong nam, nit noéi chung déu
can co su hd tro cia Nha nuwéc trong viéc
xay dung treong 16p, cung cdp cac tién
ich xa hoi dé nguoi lao dong thuén loi hon
trong cong viéc cham sdc con cai, c6 diéu
kién d€ nang cao ndng suat va hiéu qua
lao dong. Bén canh do¢, véi quy dinh cua
khoan 4 Diéu 136 B¢ luat Lao dong nam
2019 thi nguoi st dung lao dong cling
phai c6 trach nhiém cung véi Nha nudc
hd tro, gitp d6 xay dung nha tré, mau
gido hodc mot phan chi phi gii tré, mau
gido cho nguoi lao dong nodi chung (bao
gom lao dong nam va ni). Vi Bo luat Lao
dong nam 2012 thi chi c6 lao dong nit méi
c6 thé nhan duoc khoan ho tro nay.

2.2. Nghia vu cua nguwoi s dung lao
dong vé dam bdo binh ddng gidi trong st
dung, sa thai va don phuwong chiam diit
hop dong lao dong véi nguoi lao dong

Khoan 1 Biéu 137 B luat Lao dong
nam 2019 vé bao vé thai san quy dinh:
“Nguwoi sw dung lao dong khong duwoc s
dung nguoi lao dong lam viéc ban dém, lam
thém gio va di cong tdc xa trong triecong hop
sau day: a) Mang thai tie thang thir 07 hodc tie
thang thiv 06 néu lam viéc ¢ ving cao, vung
sdu, vung xa, bién gioi, hadi dao; b) Dang nudi
con dwdi 12 thing tudi, trie trieong hop dwgc
nguoi lao dong dong y”.

Khoan 1 Diéu 155 Bo luat Lao dong
nam 2012 vé bao vé thai san d6i véi lao
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dong nit quy dinh: “Nguwoi sir dung lao dong
khong dwoc sir dung lao dong nik lam viéc ban
dem, lam thém gio va di cong tdc xa trong cdc
trieong hop sau day: a) Mang thai tir thing
thir 07 hodc tir thang thir 06 néu lam viéc ¢
vung cao, vung siu, vung xa, bién gici, hai
dio; b) Dang nudi con dwéi 12 thing tudi”.
Nhu vay, quy dinh Bo luat Lao dong
nam 2019 da cho thdy mot cach ti€p can
mdi, coi van dé thai san, chdm sdc con nho
khong chi 1a van dé ctia phu nit, nam gidi
cling c6 quyén, nghia vu cham soc con
nhoé. Song, bén canh d6, dé€ dam bao co
hoi binh dang trong lao dong, hai hoa loi
ich gitta nguoi st dung lao dong va ngwoi
lao dong, Bo luat Lao dong nam 2019 cho
phép nguoi lao dong (nam va nit) cd thé
thoa thuan voi nguoi st dung lao dong
trong cac treong hop néu trén. Co thé ndi,
voi su linh hoat do, tuy titng hoan canh
gia dinh, nhu cau cong viéc ma nguoi sw
dung lao dong va nguoi lao dong (khong
phéan biét nam hay n) c¢6 thé thoa thuan
d€ co cach giai quyét hiéu qua nhat.
Khoan 3 Diéu 137 B0 luat Lao dong
nam 2019 quy dinh: “Ngwoi s dung lao
dong khong dwoc sa thdi hodc don phwong
cham dirt hop dong lao dong doi voi nguroi lao
dong vi ly do két hon, mang thai, nghi thai
san, nudi con dwdi 12 thang tudi, triv truong
hop nguoi sir dung lao dong la ci nhan chét,
bi Toa dn tuyén bo mat nang lwc hanh vi din
s, mdt tich hodc da chét hodc nguoi sir dung
lao dong khong phai la cd nhan cham dirt hoat
dong hodc bi co quan chuyén mon vé ding ky
kinh doanh thugc l:ly ban nhan dan cdp tinh ra
thong bdo khong c6 nguwoi dai dién theo phip
ludt, nquoi dwegc uy quyén thuwc hién quyén
va nghia vu cua nguoi dai dién theo phdp
lugt”. Cing vé van dé nay, By luat Lao
dong nam 2012 quy dinh: “Nguoi sir dung
lao dong khong dwoc sa thai hodc don phwong
cham dirt hop dong lao dong doi voi lao dong
nit vi ly do két hon, mang thai, nghi thai san,
nudi con dwdi 12 thiang tudi,...”. Trong thuc
té, két hon 1a viéc ctia ca nam va nt; thai
san, nudi con nho cling can sy hd tro cua
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nam gidi. Vivay, quy dinh cua B6 luat Lao
dong nam 2019 thé hién su cdng bang ctia
phép luat trong viéc bao vé cong an viéc
lam cho ngwoi lao dong ndi chung (khong
phén biét nam hay nit) trong thoi gian két
hon, thai san va nudi con nho.

2.3. Mo rong d6i tuong duwgc huong ché

do thai san; d6i tuong dugc huong tro cdp
trong thoi gian chdm séc con 6m dau, thai
san va thyc hién cdc bién phap tranh thai

Khoan 5 biéu 139 quy dinh: “Lao djng
nam khi vo sinh con, ngwoi lao dong nhdn
nudi con nudi dwdi 06 thing tudi, lao dong
nir mang thai hy va nguwoi lao dong la ngueoi
me nho mang thai hg dwoc nghi viéc hwong
ché’dg thai san theo quy dinh cua phdp ludt vé
bdo hiéim xd hoi”. Diéu 140 quy dinh vé bao
dam viéc lam cho tat ca cac doi tuwong la
nguoi lao ddng nghi thai san (bao gom ca
lao dong nam trong thoi gian nghi khi vo
sinh con): “Lao djng diwrgc bao dam vigc lam
cii khi tro lgi lam viéc sau khi nghi hét thoi
gian theo quy dinh tai cdc khoan 1, 3 va 5 Diéu
139 ciia BY ludt nay ma khong bi cit gidm tién
lwong va quyén, loi ich so véi trudc khi nghi
thai san; trieong hop viéc lam cii khong con thi
nguoi st dung lao dong phai bo’ tri viéc lam
khic cho ho véi mirc lwong khong thap hon
mirc lirong triedc khi nghi thai san”.

biéu 141 quy dinh vé tro cdp trong
thoi gian cham soc con 6m dau, thai san
va thuwc hién cac bién phap tranh thai:
“Thoi gian nghi viéc khi cham séc con duwgi
07 tudi 6m dau, khiam thai, siy thai, ngo, hiit
thai, thai chét lwu, phd thai bénh ly, thuwc hién
cdc bién phip tranh thai, trigt san, nguoi lao
dong dwoc hwong tre cip theo quy dinh ciia
phdp ludt vé bao hiém xd hgi”. Nhu vay, theo
quy dinh cta diéu luat nay, khéng chi ¢
lao dong nit, nguoi lao dong nam cling
c6 quyén dugc nghi dé cham sdc con dm
dau, thuc hién cdc bién phap tranh thai...

2.4. Binh ddng gidi trong xit I kyj ludt
lao dong

Bo luat Lao dong nam 2012 quy dinh:

“Trong thoi gian mang thai, nghi hwong ché’

dg khi sinh con theo quy dinh ciia phdp ludt vé
$6 chuyen @é 4 - 2020

bdo hiém xi hoi, nudi con dwéi 12 thing tudi,
lao dong nir khong bi xir ly ky ludt lao dong”.
B0 luat Lao dong nam 2019 khong con quy
dinh nay. Day cling chinh la diém mdi
thé hién binh dang gidi trong quan hé lao
dong, khac phuc tinh trang mot bo phan
lao dong ntt y lai, chay luwoi, khong lam
hét trach nhiém trong thoi gian mang thai,
nuodi con nho, dam bao quyén va loi ich
hop phdp cua nguoi sit dung lao dong va
nhitng ngwoi lao dong khac ¢ lién quan.

2.5. Binh ding gici trong cic quy dinh
vé lao dong nir

Hién nay, lao dong nt chiém gan 50%
lwec lwong lao dong. So vdi nam gidi, ty 1€
that nghiép cua lao dong ntt kha cao do
han ché vé stc khoe, nhitng mau thuan
gitta sinh n¢ va lam viéc, co hoi tim duoc
viéc lam phu hop sau khi sinh thap hon.
Vi vay, lao dong nit luon la ddi tuong
dwoc ru tién trong viéc thiec hién cac muc
tiéu vé binh dang gidi trong quan hé lao
dong. Bo luat Lao dong nam 2019 ké thira
B0 luat Lao dong ndm 2012 trong cac quy
dinh vé chinh sach ctia Nha nudce va trach
nhiém cta nguoi st dung lao déng doi
véi lao dong nit, ddm bao ché d¢ vé nghi
thai san va quyén dugc lam viéc trong
thoi gian nghi thai san. Bén canh do, Bo
luat Lao dong nam 2019 ¢ mot s6 stra
ddi, b8 sung nham tang tinh linh hoat ctia
cac diéu luat, cho phép nguoi str dung lao
ddng nit va ban than lao dong nit ¢ thé
giai quyét cac quan hé lao dong phu hop
v6i hoan canh va yéu cau cta cong viéc.

biéu 138 Bo luat Lao dong nam 2019
quy dinh vé quyén don phuong chdm dut,
tam hoan hop dong lao dong ctia lao dong
ntt mang thai: “1. Lao dong nit mang thai
néu cé xdic nhin cua co sé kham bénh, chira
bénh c6 thim quyén vé viéc tiép tuc lam viéc
s€ anh hwong xdu t6i thai nhi thi cé quyén don
phwong cham dirt hop dong lao dong hodc tam
hoan thwc hién hop dong lao dong. Truong
hop don phwong cham dirt hop déng lao dong
hodc tam hodn thwc hién hop dong lao dong thi
phai thong bao cho nguoi siv dung lao dong
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kem theo xdc nhin cua co so kham bénh, chita
bénh cd tham quyén vé viéc tiép tuc lam viéc
sé anh hwong xdu toi thai nhi. 2. Truong hop
tam hodn thuwc hién hgp dong lao dong, thoi
gian tam hoan do nguoi lao dong thoa thudn
v6i nguoi s dung lao dong nhung toi thiéu
phdi bang thoi gian do co s6 khdm bénh, chira
bénh cé tham quyén chi dinh tam nghi. Truong
hop khong co chi dinh ciia co so kham bénh,
chita bénh co thim quyén vé thoi gian tam
nghi thi hai bén thoa thudn vé thoi gian tam
hoan thwec hién hop dong lao dong”. So voi Bo
luat Lao dong nam 2012, Bo luat Lao dong
nam 2019 quy dinh r6 hon vé thoi gian tam
hoan hgp dong lao dong khi khong cé chi
dinh cu thé ctia co s kham chita bénh cé
tham quyén. Quy dinh nay ctia BJ luat Lao
dong nam 2019 da tao diéu kién dé€ nguoi
stt dung lao dong giai quyét viéc tam hoan
hop dong d6i véi lao dong nit mot cach
linh hoat, dung phap luat, ngroi lao dong
ntt co diéu kién vira lam viéc vira cham soc
stec khoe t6t hon trong thoi gian mang thai.
biéu 142 Bo luat Lao dong nam 2019
quy dinh vé nghé, cong viéc c6 anh huong
xau téi chitc nang sinh san va nudi con:
“1. By truwong Bg Lao dong - Thirong binh va
Xa hoi ban hanh danh muc nghé, cong viéc co
anh hwong xdu toi chivc ning sinh san va nudi
con. 2. Nguoi s dung lao dong phdi cung
cdp ddy du thong tin vé tinh chit nguy hiém,
nguy co, Yeu ciu ciia cong viéc dé’ nguoi lao
dong lwa chon va phai bao dam diéu kién an
toan, vé sinh lao dong cho nguwoi lao dong theo
quy dinh khi st dung ho lam cong viéc thudc
danh muc quy dinh tai khoan 1 Diéu nay”.
biéu 160 B luat Lao dong nam 2012
quy dinh nhitng cong viéc khong dwoc st
dung lao dong ni do ¢ anh huong xau téi
chttc nang sinh san va nudi con theo danh
muc do B Lao dong - Thuong binh va Xa
hoi chu tri phdi hop v6i BO Y té ban hanh.
Nhuw vay, Bo luat Lao dong nam 2019
o6 cach tiép can day du hon vé strc khoe
sinh san, coi sttc khoe sinh san la van dé
cua ca nam va nit, quyen lao dong la binh
dang gitta lao dong nam va lao dong nix.
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Trach nhiém cua nguoi st dung lao dong
la phai cung cdp thoéng tin day du vé mic
dd ddc hai cua nghé nghiép d6i voi stc
khoe sinh san cho nguwoi lao dong nam va
ntt. Nguoi lao dong c6 quyén quyét dinh
c6 lam cong viéc d6 hay khong. Nguoi st
dung lao dong phai dam bao cac diéu kién
an toan lao dong theo quy dinh ctia phap
luat. Nhu vay, voi quy dinh nay, Bo luat
Lao déng ndm 2019 dam bao quyén ty do
lao ddng, giai quyét cac quan hé lao déng
theo quy luat kinh té thi treong.

Tém lai, lao dong la quyeén co ban va
quan trong nhat ddi véi mdi con nguoi.
B¢ Luat Lao dong nam 2019 véi nhiéu quy
dinh mdi la su cu thé hoa Hién phap nam
2013 vé quyén tu do va binh dang trong
quan hé lao dong. Nhitng diém méi cua
B luat Lao dong nam 2019 tai chuwong X
da tiép tuc thic ddy binh dang gidi trong
quan hé lao ddng, dam bao hai hoa loi ich
gitta ngroi lao dong va nguoi st dung
lao ddng; giai quyét cac quan hé lao dong
theo quy luét caa kinh t€ thi truong, thich
tng vodi cac hiép dinh tu do thwong mai
ma Viét Nam da va dang ky két, tham gia,
pht hop v6i xu thé ddy manh hdi nhap
quoc té trong giai doan hién nay./.
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