QUYET DINH HINH PHAT DOI Vd1 NGUGI DUGI 18 TUOI
PHAM TOI TRONG BO LUAT HINH SU NAM 2015

PANG VAN THUC*

Do cic yéu t6 vé tam, sinh lij nén viéc quyét dinh hinh phat d6i v6i nguoi dudi 18 tudi
pham tdi khong giong nhw d6i véi nguoi tir du 18 tudi tré lén. Viéc dp dung hinh phat d6i
v6i nguoi dudi 18 tudi pham téi chii yéu nhdam muc dich gido duc va cdi tao ho tré thanh
cong din c6 ich cho xa hdi. Bai viét di sau phdn tich cdc quy dinh ciia B ludt hinh sy
(BLHS) ndm 2015 (stra d6i, bo sung ndam 2017) vé quyét dinh hinh phat d6i véi nguoi dudi
18 tudi pham t6i, tir A6 dwa ra cdc kién nghi sira d6i mot s6 quy dinh chua phil hop ciia Bg
ludt, ddm bdo tot hon nita quyén va loi ich ciia nguoi dudi 18 tudi pham toi.

Tir khéa: Bo ludt hinh sy ndm 2015, hinh phat, nguoi dudi 18 tudi pham ti.
Ngdy nhdn bai: 28/11/2020; Bién tdp xong: 15/12/2020; Duyét ding: 28/01/2021

Due to mental and physiological factors, the decision on sentences for offenders under
18 years old is different from whom above 18 years old. Applied punishments to that
subject aim to educate them to become useful citizens. The article analyzes regulations of
the 2015 Penal Code (amended and supplemented in 2017) on the decision on sentences
for offenders under 18 years old, thereby making the recommendations to amend some
inappropriate regulations of this Code, further ensuring their rights and interests.
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6i quan diém nhat quan trong

viéc bao vé tré em, Viét Nam

1a nudc dau tién caa chau A
va la nudce thi hai trén thé gidi tham gia
Cong udc vé quyen tré em va thuc ddy
viéc hoan thién hé thdng phap luat bao vé
quyeén tré em, trong dé dédc biét quan tam
dén doi teong tré em vi pham phép luat,
nhdt 1a truong hop nguoi dudi 18 tudi
pham t6i. Mot trong nhitng stta d6i can
ban trong BLHS nam 2015 (stta d6i, bo
sung nam 2017 — goi chung la BLHS nam
2015) so véi BLHS nam 1999 la viéc loai bo
cac quy dinh mang tinh chat dinh lwong,
cu thé héa thanh cac quy dinh mang tinh
chat dinh tinh. Theo d¢, chuwong X trong
BLHS nam 1999 dwoc stra doi thanh trach
nhiém hinh sy cta nguoi dudi 18 tudi
pham tdi. Nguwoi duédi 18 tudi la nguoi
chua phat trién day da vé thé chat cing
nhu vé tam, sinh ly, ho bi han ché vé trinh
dd nhéan thirc cling nhw vé kinh nghiém
song, thiéu nhitng diéu kién vé ban linh
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tw 1ap, kha nang tu kiém ché chua cao
nén ho dé bi kich dong, dé bi 16i kéo vao
nhtng hoat ddng phiéu luu, mao hiém.
Do d6, nguoi dwdi 18 tudi pham toi thi
mot phan trach nhiém thudc vé gia dinh
va xa hoi. Khi quyét dinh hinh phat d6i
véi nguoi dudi 18 tudi, can phai can nhac
dén cac ddc diém vé tam sinh ly, cac yéu
t0 gia dinh va xa hoi dé dwa ra nhing
phan quyét xdc dang nham bao dam
quyeén con nguoi cta nguroi dudi 18 tudi
pham t6i'. BLHS nam 2015 da c6 nhitng

* Thac si, Phé truong khoa Phdp ludt hinh sw va
Kiém sdt Hinh sy, Truong Dai hoc Kiém sdt Ha N§i
! Bai viét chi tdp trung phan tich cdc ndi dung vé
quyét dinh hinh phat d6i véi nguoi dudi 18 tudi
pham tdi. Cac ndi dung quyét dinh hinh phat d6i
véi nguoi pham t6i ndi chung da duoc dé cap cu thé
O cac chuyén dé khac. Khi quyét dinh hinh phat d6i
v6i ngroi dudi 18 tudi pham tdi ngoai cac quy dinh
riéng thi nguoi 4p dung phap luat van phai tuan
theo cac quy dinh vé quyét dinh hinh phat tai Diéu
50 BLHS: “1. Khi quyét dinh hinh phat, Toa an can
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quy dinh riéng vé viéc quyét dinh hinh
phat déi v6i nguoi dudi 18 tudi pham toi
dé€ dam bao dung muc dich ap dung hinh
phat d6i véi nguoi dudi 18 tudi la nham
cai tao, gido duc ho.

1. Quy dinh ctia B9 luat hinh sy vé
quyét dinh hinh phat ddi véi ngwoi dudi
18 tudi pham t6i

Dai voi nguroi dudi 18 tudi pham tdi,
ngoai cac ndi dung vé quyét dinh hinh
phat dwgc quy dinh ap dung chung d6i
voi ngwoi pham t6i dugc quy dinh tai
Chuwong VIII vé Quyét dinh hinh phat
trong BLHS, nguoi 4p dung phap ludt can
xac dinh thém cac quy dinh tai Chuong
XII: Nhitng quy dinh d6i véi nguwoi dudi
18 tuo6i pham t0i d€ c6 thé quyét dinh hinh
phat mot cadch phtt hgp nhat doi véi nguoi
duwdi 18 tudi pham toi.

Thir nhdt, nAm 16 nguyén tac xt ly doi
voi nguoi dwdi 18 tudi quy dinh tai Diéu
91 BLHS ndm 2015. V& co ban, nguyén tac
xtt ly nguoi dudi 18 tusi pham tdi la nham
dam bao loi ich tot nhat cua nguoi dwdi
18 tudi va chu yéu nham muc dich gido
duc, giup do ho stta chita sai lam, phat
trién lanh manh, tré thanh cong dan co
ich cho xa hoi. Nguyén tac xt ly d6i véi
nguoi dudi 18 tudi doi hoi ngwoi ap dung
phai ludn ludn quan tam dén viéc ap
dung hinh thttc phu hgp nhat d€ dat duoc
muc dich gido duc va cai tao doi voi nguoi
dwdi 18 tudi. Cac nguyén tac khac tai Diéu
91 BLHS nam 2015 vé co ban 1a cic noi
dung cu thé hdéa muc dich quy dinh tai
nguyéen tac thit nhat. Trong qua trinh xtt
ly doi véi nguoi dudi 18 tudi, nguoi ap
dung phép luat ludn phai luu y viéc c6 thé
ap dung hinh thitc x& ly nhe nhéat c¢6 thé
cho ho. Dac biét, d6i véi viéc quyét dinh

ctt vao quy dinh cta B¢ luét nay, can nhic tinh chat
va muc dd nguy hiém cho xa héi ctia hanh vi pham
t0i, nhan than ngwoi pham t0i, cac tinh tiét giam nhe
va tdng ndng trach nhiém hinh sy. 2. Khi quyét dinh
ap dung hinh phat tién, ngoai can c quy dinh tai
khoan 1 Diéu nay, Toa an cdn ctt vao tinh hinh tai
san, kha nang thi hanh ctia nguroi pham t6i.
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hinh phat thudc thdAm quyén cta Toa an,
nguoi ap dung phép luat can ndm viing
ndi dung nguyén tac:

— Khi xét xtit, Toa an chi 4p dung hinh
phat déi v6i nguoi dudi 18 tudi pham toi
néu xét thay viéc mién trach nhiém hinh
st va ap dung mot trong cac bién phap
quy dinh tai Muc 2 hodc viéc ap dung bién
phép gido duc tai treong gido dudng quy
dinh tai Muc 3 Chuong nay, bao dam hiéu
qua gido duc, phong ngtra.

— Khong xtt phat tu chung than hoac tt
hinh d6i véi nguoi dudi 18 tudi pham toi.

— Toa an chi ap dung hinh phat tu c6
thoi han ddi voi nguoi dudi 18 tudi pham
t0i khi xét thdy cac hinh phat va bién phéap
gido duc khac khong co6 tac dung ran de,
phong ngtra. Khi xtt phat ti ¢6 thoi han,
Toa an cho nguoi dwdi 18 tudi pham toi
duwoc hwong mtc &n nhe hon mttc an 4p
dung d6i voi nguoi du 18 tudi trd 1én pham
toi twong tng va véi thoi han thich hop
ngan nhat. Khong 4p dung hinh phat bo
sung d6i voi nguoi dwdi 18 tudi pham toi.

~ An da tuyén d6i véi nguoi chua du
16 tudi pham toi thi khong tinh dé xac
dinh tai pham hoac tai pham nguy hiém.

Thi? hai, cac quy dinh cia BLHS vé viéc
ap dung cac hinh phat d6i véi nguoi dudi
18 tudi pham tdi. Nguoi dudi 18 tudi bi
ap dung 4 hinh phat: Canh cdo, phat tién,
cai tao khong giam gitt, tu co thoi han.
Vé co ban, cac hinh phat duoc ap dung
o loi d6i véi nguoi dudi 18 tudi so voi
nguoi trén 18 tudi: 1) Mé rong pham vi ap
dung cdc loai hinh phat khong giam gitt
doi voi nguoi dudi 18 tudi: Cai tao khong
giam gitt dwoc ap dung d6i véi nguoi
pham t0i rat nghiém trong. 2) Thoi han ap
dung hinh phat ngan hon so véi trieong
hop nguoi trén 18 tudi pham toi: Mtic tién
phat d6i v6i nguoi tir da 16 tudi dén dudi
18 tudi pham t6i khong qua mot phan hai
mtuc tién phat ma diéu luat quy dinh. Doi
véi nguoi tir du 16 tudi dén dwdi 18 tudi
khi pham t0i, néu diéu luat duoc ap dung
quy dinh hinh phat ti chung than hoac t
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hinh thi mtc hinh phat cao nhét dwoc 4p
dung khong qua 18 nam tu; néu 1a tu cd
thoi han thi mtrc hinh phat cao nhat duoc
ap dung khong qua ba phan tw muirc phat
tu ma diéu luat quy dinh. DB6i v6i nguoi
tir da 14 tudi dén dwéi 16 tudi khi pham
t01, néu diéu luat duoc ap dung quy dinh
hinh phat t chung than hodac t& hinh thi
mtc hinh phat cao nhdt dwoc ap dung
khong qua 12 ndm ti; néu la tu cé thoi
han thi muc hinh phat cao nhét dwgc ap
dung khong qua mot phan hai mtc phat
tu ma diéu ludt quy dinh. D&i v6i hinh
phat cai tao khong giam gitt thi thoi han
cai tao khong giam gitr d6i voi nguoi dudi
18 tudi pham tdi khong qua mot phan hai
thoi han ma diéu luat quy dinh... 3) Han
ché€ cac quy dinh vé nghia vu bd sung doi
véi nguroi dwdi 18 tudi khi 4p dung cac
loai hinh phat: Khi dp dung hinh phat cai
tao khong giam gitt d6i voi nguoi dudi
18 tudi pham tdi, thi khong khdu trir thu
nhap cta nguoi do.

Thit ba, nam 16 cac quy dinh vé quyét
dinh hinh phat trong cac truong hop dac
biét d6i v6i nguoi dudi 18 tudi pham toi:

— Quyeét dinh hinh phat trong treong
hop chuén bi pham t6i, pham t6i chua dat.
Theo quy dinh tai DBiéu 102 BLHS nam
2015, Toa an quyét dinh hinh phat doi
véi nguoi dudi 18 tudi trong truong hop
chuén bi pham t6i hodc pham t6i chuwa dat
theo nguyén tac chung quy dinh tai khoan
1 biéu 57 BLHS nam 2015. Theo d6, déi
v6i hanh vi chuan bi pham t6i va hanh vi
pham tdi chua dat, hinh phat dugc quyét
dinh theo cac diéu ctia Bo ludt nay vé cac
t0i pham twong tng tuy theo tinh chat,
muc d6 nguy hiém cho xa hoi cua hanh
vi, mic do thiec hién y dinh pham t6i va
nhitng tinh tiét khac khién cho ti pham
khong thuc hién duoc dén cung?.

2 Mttc hinh phat cao nhat d6i véi nguoi tie du 14
tudi dén dudi 16 tudi vé hanh vi chudn bi pham
t0i la khong qua 1/3 mtc hinh phat cao nhét cua
khung hinh phat dwgc quy dinh cho chudn bi
pham t6i. Theo khoan 3 Diéu 14 BLHS, nguoi tir
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— Quyét dinh hinh phat trong truong
hop pham nhiéu t6i: Khi xét xtr cuing mot
[an nguwoi dwdi 18 tudi pham nhiéu tdi thi
Toa an quyét dinh hinh phat d6i véi ting
t6i va tdng hop hinh phat theo nguyén tac
chung quy dinh tai Biéu 55 BLHS nam
2015 khong trai quy dinh tai DBiéu 103 B
luat nay”.

du 14 tudi dén dwdi 16 tudi chi phai chiu TNHS vé
hanh vi trong giai doan chudn bi pham t6i d6i véi
hai toi la t0i giét nguoi (Diéu 123) va toi cudp tai
san (Diéu 168).

+ Mttc hinh phat cao nhédt d6i voi nguoi tir du 16
tudi dén dwdi 18 tudi vé hanh vi chuan bi pham t6i
la khong qua %2 mtec hinh phat cao nhat ciia khung
hinh phat duoc quy dinh cho chuan bi pham toi.
+ Mtrc hinh phat cao nhét 4p dung d6i voi nguoi
tte du 14 tudi dén dudi 16 tudi pham toi chwa dat
khong qua mét phan ba mtc hinh phat quy dinh
tai Diéu 100 va Biéu 101 B luat nay.

+ Mttc hinh phat cao nhét ap dung d6i véi nguoi
tte du 16 tudi dén dudi 18 tudi pham toi chuwa dat
khong qua mot phan hai mic phat quy dinh tai
cac diéu 99, 100 va 101.

>Néu hinh phat chung la cai tao khong giam gitr thi
muc hinh phat cao nhéat dugc ap dung khong qua
03 nam. Néu hinh phat chung 1a tii ¢6 thoi han thi
mttc hinh phat cao nhat duoc 4p dung khong duwoc
vuot qua 18 nam doi véi nguoi tir du 16 tudi dén
dudi 18 tudi khi pham t6i va 12 ndm d6i voi nguoi
tte du 14 tudi dén dudi 16 tudi khi pham toi.

+ Ddi voi nguoi dudi 18 tudi pham nhiéu toi, cd
toi dwoc thuwc hién trudc khi da 16 tudi, cd toi
duoc thuc hién sau khi du 16 tudi, thi viéc tong
hop hinh phat ap dung nhu sau:

a) Néu muc hinh phat da tuyén ddi véi toi duoc
thuc hién trude khi nguoi d6 du 16 tudi ndng hon
hoac béng muc hinh phat da tuyén d6i voi t6i duoc
thuc hién sau khi da 16 tudi thi hinh phat chung
khong vugt qua muc hinh phat cao nhét déi véi
nguoi tir da 14 tudi dén dwdi 16 tudi theo quy dinh
tai khoan 1 Diéu 103 BLHS;

b) Néu mtc hinh phat da tuyén d6i voi toi dugc
thuc hién sau khi nguoi d6 du 16 tudi nang hon
muc hinh phat da tuyén d6i voéi toi duoc thwee hién
trude khi du 16 tudi thi hinh phat chung khong
vuot qua muc hinh phat cao nhat d6i véi nguoi
tr du 16 tudi dén dwdi 18 tudi theo quy dinh tai
khoan 1 Diéu 103 BLHS;
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— Tong hop hinh phat cua nhiéu ban
an: Viéc tong hop hinh phat trong truong
hop mot nguroi dang phai chdp hanh méot
ban an ma lai bi xét x&t vé t0i da pham
tredc hoac sau khi c6 ban an nay, duoc
thuc hién theo quy dinh tai Diéu 55, 56
ctaa Bo luat nay. Treong hop ma nguwoi
pham t6i la nguwoi dwdi 18 tudi, BLHS quy
dinh: Hinh phat chung khong dwoc vuot
qua mttc hinh phat cao nhat quy dinh tai
biéu 103 BLHS nam 2015.

2. Mot s6 kién nghi hoan thién quy
dinh ctaa B6 luat hinh sy nim 2015 vé
quyét dinh hinh phat d6i v6i nguoi dwéi
18 tudi pham t6i

Thir nhdt, theo quy dinh tai Chuong
XII: Nhitng quy dinh d6i véi ngwoi dudi
18 tudi pham t0i khong c6 diéu luat quy
dinh riéng vé can ctt quyét dinh hinh phat
doi véi nguroi dudi 18 tudi. DE tao diéu
kién thuan 1¢i cho Toa an trong viéc quyét
dinh hinh phat, tac gia cho rang can bd
sung thém mot diéu luat quy dinh cu thé
vé can ctt quyét dinh hinh phat d6i véi
nguoi dwdi 18 tudi pham tdi. Cac can ck
quyét dinh hinh phat déi véi nguoi dwéi
18 tudi phai dya trén quy dinh tai Diéu
50 B0 luat nay va cac ndi dung vé nguyén
tac xtr ly ddi véi nguoi dudi 18 tusi pham
t0i. Do do, tac gia kién nghi b6 sung Diéu
luat vé can c quyét dinh hinh phat d6i
voi nguoi dwdi 18 tudi nhw sau:

+ D61 voi nguoi pham nhiéu tdi, co toi duoc thue
hién treede khi da 18 tudi, cd tdi duwoc thwce hién
sau khi du 18 tu6i, thi viéc tong hop hinh phat ap
dung nhu sau:

a) Néu muc hinh phat Toa an tuyén d6i véi tdi
duoc thuc hién khi nguoi dé chwa du 18 tudi nang
hon hodc bang mtc hinh phat ap dung d6i véi
t0i dugc thue hién khi nguoi d6 da da 18 tudi, thi
hinh phat chung khong duoc vuot qua mitc hinh
phat cao nhat quy dinh tai khoan 1 Diéu nay;

b) Néu mturc hinh phat Toa 4n tuyén d6i véi toi duoc
thuc hién khi nguoi d6 da du 18 tudi nang hon mikc
hinh phat ap dung d6i v6i t6i thuwe hién khi nguoi
dé chua du 18 tudi thi hinh phat chung ap dung
nhu ddi voi nguoi du 18 tudi tro 1én pham toi.
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“Diéu...: Cian ctv quyét dinh hinh phat doi
v6i nguoi diedi 18 tudi pham tgi

Khi quyét dinh hinh phat doi véi nguoi
duwdi 18 tudi, ngoai cdc ngi dung quy dinh tai
Diéu 50, Toa dn cin cin cit vao cdc nguyén tic
xir Iy d6i v6i nguoi dwdi 18 tudi pham t6i quy
dinh tai Diéu 91 cua By ludt nay”.

Thit hai, theo quy dinh tai Diéu 98 BLHS
nam 2015, nguoi dudi 18 tudi pham ti chi
bi ap dung mot trong bon hinh phat: Canh
cao, phat tién, cai tao khong giam gitt va tu
c6 thoi han. Viéc quy dinh nhw vay da gay
ra kho khan déi véi viéc quyét dinh hinh
phat d6i v6i nguoi dudi 18 tudi pham toi
la nguoi nudc ngoai. Nguoi dudi 18 tudi
pham tdi la nguoi nede ngoai cting chi c6
thé ap dung mét trong bon hinh phat trén
ma khong dwoc ap dung hinh phat truc
xudt. Nguoi duwdi 18 tudi pham t6i la nguoi
nudc ngoai phai chdp hanh hinh phat tai
Viét Nam trong thuc t€ sé gay ra nhiing
tré ngai d6i véi cac co quan cd tham quyén
nhu rao can ngdn ngtt, ché d6 cai tao, giam
gitr; diéu kién giam gitt, sinh hoat va mét
sO van dé khac. Nhitng tro ngai d6 co the
lam giam hoac mat di muc dich cta cac
hinh phat, dong thoi lam cho cac co quan
c6 tham quyeén gap kho khan trong cong
tac ctia minh. Vi vay, tac gia cho rang can
b6 sung hinh phat truc xuat vao quy dinh
tai Diéu 98 BLHS nam 2015 dé Toa an cé
can ct phap ly ap dung hinh phat truc
xuat doi voi nguoi dwdi 18 tudi pham toi
la nguoi nuwdc ngoai, tranh dwoc nhitng
kho khan trong thuc t€. Tuy nhién, cling
can luu y rang, khi ap dung hinh phat truc
xudt, Toa &n phai can nhac téi yéu t& gia
dinh cta nguoi dwdi 18 tudi pham tdi la
nguoi nwdc ngoai dé quyét dinh hinh phat
can ap dung. Néu gia dinh, cha me, hoac
nguoi gidm ho cua ho dang sinh sdng, lam
viéc tai Viét Nam thi Toa an phai can nhic
khong truc xuat doi voi ho.

Thi? ba, Biéu 101 BLHS nam 2015 quy
dinh vé tu c6 thoi han ap dung déi véi
nguoi dudi 18 tudi pham tdi con c6 mot
s0 diém chwa hop ly:
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- biéu 101 st dung thuat ngr “néu
diéu luat...”, “khoéng qua ba phan tu mtc
phat tu ma diéu luat quy dinh”. Gia sw
mot nguoi 15 tudi thye hién hanh vi giét
nguoi duoc quy dinh tai khoan 2 biéu 123
BLHS nam 2015 (mtc hinh phat ttr 07 dén
15 ndm tu) nhung Diéu luat van cé quy
dinh hinh phat cao nhat duoc dp dung la
tu chung than, t hinh (tai khoan 1 biéu
123 Bo luat nay). Do d6, néu hiéu may
moc thi hinh phat trong treong hop nay
dwoc ap dung la khong qua 12 nam tu, vi
khung hinh phat cao nhat cua diéu luat
quy dinh hinh phat chung than, t& hinh
cho du bi cdo chi vi pham khoan 2 biéu
123 BLHS nam 2015. Bay khong phai la
quyét dinh chinh xdc, boi truong hop nay
Toa an khong dwgc quyét dinh hinh phat
qua mot phan hai mtc hinh phat tu cao
nhdt quy dinh tai khoan 2 Biéu 123 BLHS
nam 2015 (vi nguoi pham tdi bi truy cttu
trach nhiém hinh sy & khoan 2 Diéu 123
Bo luat nay), nghia la chi duoc ap dung
hinh phat khong qua 7 ndm 6 thang tu. Vi
vay, biéu 101 BLHS nam 2015 can phai
stra doi thuat ngl “néu diéu ludt dwoc dp
dung” sang dung thuat ngt “néu khung
hinh phat dwoc dp dung”, stra doi cum tir
“khong qud... mirc phat tit ma diéu ludt quy
dinh” sang dung cum ttr “khong qud... mitc
t61 da cuia khung hinh phat” .

- biéu 101 BLHS nam 2015 chi xac
dinh mutrc hinh phat cao nhat cé thé ap
dung ma khong xac dinh mtc hinh phat
toi thiéu duoc 4p dung. Do muec t6i thiéu
tai phan riéng danh cho nguoi dwéi 18
tu6i pham toi khong quy dinh cu thé thi
vé nguyén tac phai duoc xac dinh theo
quy dinh chung. Trén thyc t€ ap dung,
mturc hinh phat tu t6i thiéu la khéng qua
3/4 murc t6i thiéu ctia hinh phat tu (nguwoi
tie 16 dén 18 tuodi) hoac khong qua 1/2
mtrc ti thi€u cua hinh phat tu (nguoi tir
du 14 dén dudi 16 tudi) duoc quy dinh
tai diéu luat 4p dung*. Day 1a huéng dan

* Nghi quyét 01/2006/NQ-HDTP ngay 12/5/2006 ctia
Toa 4n nhan dan t8i cao huéng dan thi hanh mot s§
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hop 1y khi can nhac d6 tudi ctia nguoi
pham t0i.

Tuy nhién, cd nhan Tac gia nhan thay
hwéng dan nay thiéu can ci phép ly. Boi
1€, Biéu 101 BLHS nam 2015 chi khong
ch& mutc t6i da cua hinh phat tu dwoc ap
dung d6i véi nguoi duwdi 18 tudi pham toi
ma khong quy dinh muic t6i thiéu duoc 4p
dung 1a bao nhiéu, nén khi Toa an quyét
dinh hinh phat, phai xac dinh mutc thap
nhat cua hinh phat duoc ap dung theo cac
quy dinh chung. Ndi cach khac, vi quy
dinh riéng danh cho nguoi dudi 18 tudi
pham tdi khong quy dinh vé gidi han toi
thiéu nén Toa an mudn quyét dinh hinh
phat nhe hon ché tai thi phai théa man
quy dinh chung tai DBiéu 54 BLHS nam
2015. Thém nira, Nghi quyét 01/2006/NQ-
HDTP khi huéng dan vé trinh tu quyét
dinh hinh phat tu d6i v6i nguoi dudi 18
tudi pham tdi, tai muc 11.2 ¢ hudng dan:
“Trwong hop theo cich tinh dwgc hwéng dan
tai tiéu muyc 11.1 muc 11 nay, ma mirc hinh
phat tu dwoc xdc dinh doi véi nguoi chiea
thanh nién pham tgi thdp hon mikc t6i thiéu
cua hinh phat tu ¢6 thoi han (ba thang) thi cin
dp dung logi hinh phat khic nhe hon doi vdi ho
ma khong dwoc quyeét dinh hinh phat tu dwoi
ba thing”. Nhu vay, khi quyét dinh hinh
phat ma muec phat tu thdp hon 3 thang thi
Toa an phai chuyén sang hinh phat khac
thudc loai nhe hon. Day 1a mot huéng dan
trai luat, vi khi mudn chuyén sang hinh
phat khac thudc loai nhe hon thi phai bao
dam cac diéu kién quy dinh tai Diéu 54
BLHS ndam 2015. Truong hop nay, Nghi
quyét 01/2006/NQ-HDTP hudéng dan
chuyén sang hinh phat khac thudc loai
nhe hon ma khéng can phai c¢6 du diéu
kién ap dung Diéu 54 BLHS nam 2015 la
khong hop ly.

Theo d6, BLHS phai quy dinh cu thé
cho phép Toa an quyét dinh hinh phat d6i
véi nguoi dudi 18 tudi pham t6i 6 dudi
muc thap nhat cua khung hinh phat va
trong truong hop dac biét c6 thé dwédi

diéu BLHS (Nghi quyét 01/2006/NQ-HDTP)
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QUYET PINH HINH PHAT POI VOI NGUOI DUOI 18 TUOL...

murc t6i thiéu ctia hinh phat tu dwgc quy
dinh tai Biéu 38 B9 luat nay hoac chuyén
sang hinh phat khéac thudc loai nhe hon.
Vi vay, kién nghi stra d6i Diéu 101 BLHS
ndm 2015 nhu sau:

“Nguoi dwdi 18 tudi pham toi chi bi
phat ti1 c6 thoi han theo quy dinh sau day:

1. B6i v6i nguoi tr du 16 tudi dén
dwdi 18 tudi khi pham t0i, néu khung hinh
phat duoc ap dung quy dinh hinh phat tu
chung than hodc ti hinh, thi mic hinh
phat cao nhédt duoc 4p dung khong qua
muoi tdm nam tu; néu la tu cd thoi han
thi mc hinh phat cao nhédt duoc ap dung
khong qud ba phin tw miec cao nhdt va khong
thdp hon ba phin tw mikc t6i thiéu mirc phat
ttt ma khung hinh phat quy dinh;

2.Dai voi nguoi tir du 14 tudi dén dudi
16 tudi khi pham t0i, néu khung hinh phat
duwoc ap dung quy dinh hinh phat tu chung
than hodc tt hinh, thi mttc hinh phat cao
nhdt duoc ap dung khong qua muoi hai
nam tu; néu la tu c6 thoi han thi mic hinh
phat cao nhat duwoc ap dung khong qua mot
phin hai mirc cao nhdt va khong thiap hon mot
phiin hai mikc t0i thiéu mirc phat ti ma khung
hinh phat quy dinh;

3. Trong truwong hop quy dinh tai khodn 1
va khodn 2 Diéu nay, Toa dn co thé dp dung
mikc phat ti dwéi mikc t6i thiéu cia khung
hinh phat dwoc ap dung. Trong trwong hop
ddc bi¢t, Toa an dwoc quyét dinh hinh phat
tu dwéi mirc toi thiéu quy dinh tai Diéu 54
B§ ludt nay hodc chuyén sang hinh phat khic
thudc loai nhe hon”.

Nhiing quy dinh dwoc stra d6i, bd
sung nhu trén sé gép phan bao dam cho
nguwoi dwdi 18 tudi pham tdi duoc hudng
mtc hinh phat thap hon so véi nguoi da
thanh nién pham tdi twong ting, tao diéu
kién can va du vé can ctt phép ly dé Toa
an c6 thé quyét dinh hinh phat nhe hon
ché'tai, ap dung cac hinh phat khong tudc
tir do (cac hinh phat nhe hon hinh phat
tl1). Ciing can luu y rang, viéc bd sung quy
dinh murc hinh phat tu téi thiéu dwoc ap
dung d6i véi nguoi dudi 18 tudi pham toi
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(m& rong hon cd thé 1a mic phat tién toi
thiéu, cai tao khong giam gitr toi thiéu) tai
biéu 101 BLHS nam 2015 khong lam han
ché& kha néng ap dung cac quy dinh khac
cua BLHS ¢6 lgi cho nguoi dudi 18 tuoi
pham t0i nhu ap dung Diéu 54, Diéu 65
BO luat nay... Quy dinh nay la mot quy
dinh b6 sung danh riéng cho nguoi dudi
18 tudi pham tdi nham tao can c& phap
ly cho Toa an ap dung hinh phat nhe hon
ché tai khi chwa du can c& ap dung Diéu
54 BLHS nam 2015. Hay ndi cach khac,
khi khéng ap dung Diéu 54 B luat nay,
chi riéng quy dinh bd sung nay, Toa an
cting da c6 thé quyét dinh hinh phat nhe
hon ché tai hodc chuyén sang hinh phat
khéc thuodc loai nhe hon. Néu c6 thém cin
ct ap dung Diéu 54 BLHS thi Toa an hoan
toan c6 thé 4p dung ma khong mau thuan
véi quy dinh b6 sung tai Biéu 101 B luat
nay. Pay la mot quy dinh bo sung 6 loi
cho ngwoi duwdi 18 tudi pham tdi.

Thir tw, trong nhitng treong hop pham
t0i nhiéu Ian, tdi lién tuc, nguoi pham toi
o thé thuc hién t6i pham nhiéu lan, trong
dd c6 thé co6 nhitng lan thuwc hién hanh vi
pham t0i khi chwa da 18 tudi, c6 nhitng
lan thyc hién hanh vi pham t6i khi da du
18 tudi. Do tinh chat nguy hiém cho xa hoi
ctia hanh vi pham tdi duoc thuc hién khi
bi cdo chua thanh nién sé thap hon nhiing
hanh vi duoc thuce hién khi da thanh nién
nén khi quyét dinh hinh phat, Toa an phai
can nhidc dén nhitng hanh vi do bi cdo
thuc hién khi chwa da 18 tudi. Day sé la
mot quy dinh phan hoéa trach nhiém theo
dd tudi cua ngwoi dudi 18 tudi pham toi.
Do d6, kién nghi b6 sung diéu luat sau:

“Diéu...: Quyét dinh hinh phat trong
trieong hop pham tgi nhiéu Idn, t6i lién tuc

Khi quyeét dinh hinh phat doi voi nguoi
dw6i 18 tudi pham tgi nhiéu Iin, t6i lién tuc
thi Toa dan phai xem xét tinh chit va mikc
dg nguy hiém cho xd héi cuia nhitng hanh vi
pham t6i khi chwa diu 18 tudi dé’'lam can civ
quyét dinh hinh phat”./.
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