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PINH HOANG QUANG*

Kiém sdt thi hanh dn hinh sy (THAHS) la hoat dong ctia Vién kiém sdt nhan din
(VKSND) ¢ Viét Nam dé thyc hién chifc ning kiém sdt hoat dong tu phdp. Hoat dong nay
6 nhitng nét dic thi riéng so v6i cdc cong tdc kiém sdt khdc. Bai viét tdp trung phan tich
vé doi tuong kiém sat THAHS dé'thdy dugc ban chdt cia hoat dong ndy, qua dé phin biét
v6i cdc hoat dong kiém sdt khdc ciia VKSND.

Tir khéa: Kiém sdt, Vién kiém sdat nhan dan, thi hanh dan hinh su.

Ngady nhdn bai: 02/12/2020; Bién tdp xong: 15/12/2020; Duyét dang: 15/01/2021

In Vietnam, prosecuting the execution of criminal judgments with its own
characteristics is an activity of the People’s Procuracy to perform the function of
supervisingjudicial activities. The article focuses on analyzing the objects of prosecuting
the execution of criminal judgments to clarify its nature, thereby to distinguish it from

other prosecuting activities of the People’s Procuracy.

Keyword: Prosecution, the People’s Procuracy, the execution of criminal judgments.

heo Tu dién tiéng Viét, “kiém
sat” c6 nghia la “kiém tra va

giam sat viéc chdp hanh phap
luat caia Nha nuwdc”’; kiém tra la “xem xét
tinh hinh thuce t€ dé€ danh gid, nhan xét”%
con giam sat la “theo doi va kiém tra xem
c6 thye hién dang nhing diéu quy dinh
khong”®. Nhu vay, hiéu theo nghia thong
thuong, hoat dong kiém sat 1a xem xét tinh
hinh thyc t&€ d€ danh gia, nhan xét; theo
doi va kiém tra xem c6 thuc hién ding
nhiing diéu quy dinh khéng. Tuy nhién,
tte “ki€ém sat” trong tiéng Viét khong dwoc
stt dung theo nguyén nghia goc Han.
Trong tiéng Héan, y nghia cua dong
tte “kiém” 1a “kiém tra, ki€m nghiém” va
“han ché, chdn dung”; tir “sat” c6 nghia
gan giong nhu vay, tiec la “xem ki, xét ki”
va “khao sat, diéu tra”. Nhu vay, tir “kiém
sat” vira chi viéc xem xét, kiém nghiém,

! Hoang Phé (chu bién) (2004), T dién tiéng Vigt,
Nxb. Da Nang - Trung tam tir dién hoc, Ha Noi — Da
N?ang, tr. 523.

> Hoang Phé (chu bién) (2004), tldd, tr. 523.

* Hoang Phé (chu bién) (2004), tldd, tr. 389.
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vtra chi viéc t6 gidc, chan ding*. Hon nita,
danh t&r “kiém” trong tiéng Han con c6 y
nghia “phap ché”, nhu “kiém tra quy ché,
phuong thic kiém tra” cung voi “kiém
sat” duoc coi la mot phan cuia ché do phap
luat. Do d6, “kiém sat” c6 y nghia la xem
xét, kiém nghiém c6 dung quy dinh cua
phap luat hay khong; dong thoi con cd
thdm quyén dé td gidc, chdan dung viéc
khong tuan theo phap luat. Hay ndi cach
khéc, ki®ém sat nham phét hién vi pham
phép luat ctia chu thé bi kiém sat; dong
thoi con nham khac phuc va xt ly vi pham
ctia chu thé bi kiém sat.

O Viét Nam hién nay, trén co so Hién
phap nam 2013 quy dinh: VKSND thuc
hanh quyén cong t6, kiém sat hoat dong
tu phap (Diéu 107), Biéu 20 B luat t6 tung
hinh sg (BLTTHS) nam 2015 quy dinh trach

* Tién si, Gidng vién chinh, Phé truong phong T6
chitc — Hanh chinh, Truong Dai hoc Kiém sdat Ha Noi
4 Truong Cao dang Kiém sat Ha Ngi bién dich va
hiéu dinh (2002), Gido trinh “Fifx TAE” (Cong tdic
kiém sdt) ciia Hoc vign cin bg kiém st quéc gia Trung
Qudc, Nxb. Phép luat Béc Kinh 4n hanh, tr. 01.
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nhiém thuc hanh quyén cong t6 va kiém
sat viéc tuan theo phap luat trong t6 tung
hinh sw; theo d6, Vién kiém sat thuc hanh
quyén cong td va kiém sat viéc tuan theo
phap luat trong t6 tung hinh sw, phat hién
vi pham phap luat nham bao dam mei hanh
vi vi pham phap luat déu phai dwoc phat
hién va xt ly kip thoi, nghiém minh, viéc
thi hanh an dung nguoi, dang t0i, dung
phap luat. Trong thi hanh an hinh su, diém
n khoan 1 Diéu 42 BLTTHS nam 2015 tiép
tuc quy dinh Kiém sat vién duoc phan cong
thuc hanh quyén cong t6 va kiém sat viéc
tuan theo phap luat trong t6 tung hinh sy
c6 nhiém vy, quyén han kiém sat viéc thi
hanh ban én, quyét dinh cta Toa an. Luat
t0 chirc VKSND nam 2014 va Luat THAHS
nam 2019 ti€p tuc cd quy dinh vé nhiém
vy, quyén han ctia VKSND khi kiém sat
THAHS. Day la nhiing co so phap ly dé
VKSND thyee hién kiém sat THAHS.

Tuy nhién, trén thuc tién, nhan thic vé
doi tuong kiém sat THAHS con ¢ cach
hiéu khac nhau nhu: VKSND c6 thiec hién
kiém tra viéc tuan theo phdp luat cta
pham nhén hay khong, VKSND c6 quyén
kiém sat trong cong tac phong chdy, chira
chdy tai co s& giam gitt hay khong...".
Diéu nay xuat phat ttr cac quan diém khac
nhau vé d6i tuwong kiém sat hoat dong tw
phap noi chung.

Thir nhdt, da s6 cac quan diém khoa hoc
cho rf?mg déi tuwong kiém sat hoat dong tw
phap la viéc tuan theo phap luat cua co
quan, t0 chitc, ca nhan trong hoat dong
tw phap nén dua ra quan diém ddi tuong
kiém sat THAHS la viéc tuan theo phap
luat cta co quan, ca nhan, t6 chirc c6 tham
quyeén trong THAHS?®, hay d6i twong kiém

5 Nguyén Hiru Hau (2005), Ban vé hoat dong kiém sdt
doi v6i cong tic dim bdo an toan noi giam, gitt, Tap chi
Kiém sat s§ 5 (3-2006).

¢ Truong Cao dang Kiém sat Ha Noi (1996), Gido trinh
Cong tic kiém sdt (Tap VII): Cong tdc kiém sit vigc giam
gtit va cdi tgo, Nxb. Cong an nhan dan, Ha Ngj, tr. 8-9;
Truong Pai hoc Kiém sat Ha Noi (2018), Gido trinh
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sat thi hanh an lIa hoat dong tuan theo phap
luat ctia cac co quan nha nudc, td chic va
don vi trong hoat dong thi hanh an’; la viéc
tuan theo phap luat ctia Toa an nhan dan,
co quan THAHS, co quan, t6 chitc, don vi
va ca nhan c6 lién quan dén viéc thi hanh
cac ban an va quyét dinh ctia Toa an®.

Thir hai, mot s6 quan diém khoa hoc
lam r6 hon d6i tuong kiém sat khi cho
rang: “D6i tong ctia kiém sat viéc tuan
theo phap luat trong cac hoat dong tw phap
hinh s 1a hanh vi x(¢ su ctia cac co quan tw
phap va cac co quan duwoc giao nhiém vu
tién hanh mot sd hoat dong tw phép trong
qua trinh tién hanh t6 tung hinh sy’

Tuy nhién, néu quan diém do6i tuong
kiém sat la “viéc tuan theo phap luat...”
thi khong thue su hop ly vé mat ngl nghia.
Boi I€, theo Ttr dién tiéng Viét, d6i tuong la
“nguedi, vat, hién tong ma con ngudi nham
vao trong suy nghi, hanh dong”*°. Nhu vay,
“viéc tuan theo phap luat” khong thé la doi
twong kiém sat ma la muc dich kiém sat.

D6i véi quan diém cho rang ddi twong
kiém sat 1a “hanh vi xt su...” thi cling
chua day du, béi 18 “hanh vi xt su” chi gan
véi cd nhan con nguoi cu thé. DBoi véi chu
thé bi kiém sat la cac co quan, t6 chire thi
khong ¢ “hanh vi xtr si”.

Dbéxac dinh d6i tuong kiém sat THAHS,
chiing ti cho rang can xuat phat tir nhitng
noi dung sau:

Kiém sdt vige tam giir, tam giam va thi hanh dn hinh sy
(Danh cho hé Dgi hoc), Nxb. Chinh tri qudc gia S that,
Ha N, tr. 14.

7 V5 Khanh Vinh, Nguyén Manh Khang (2006), Phdp
ludt thi hanh dn hinh sy Viét Nam - Nhitng van dé Iy ludn
va thuee tién, Nxb. Tu phap, Ha Noi, tr.166.

8 Hoc vién Tu phdap (2014), Gido trinh kij ning thuc
hanh quyén cong t6"va kiém sdt viéc tudn theo phdp lugt
trong t6"tung hinh sw, Nxb. Lao dong, Ha Noi, tr. 261.
? Lé Hiru Thé, P Van Duong, Nong Xuan Truong
(2008), Thuc hanh quyén cong t6 va kiém sdt cic hoat
dong tw phdp trong giai doan diéu tra, Nxb. Tu phap,
Ha Ndi, tr. 89.

1 Hoang Phé (chu bién) (2004), tldd, tr. 338.
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Mot la, xudt phat tiv muc dich kiém sat
THAHS.

Viéc xac dinh muc dich cta hoat dong
kiém sat THAHS duoc xuét phat tir nhiing
cO sO sau:

- Theo luan diém ctia Lé-nin, can thiét
phai c6 sy nhan thttc, thwc hién va 4ap
dung phap luat cta chinh quyén nha nudc
0 Trung wong mot cach thong nhat trong
toan qudc, bat ké nganh nao, cap nao va
ddc diém cua dia phuong nhu thé nao'’.
VKSND ra doi véi chitc nang kiém sat viéc
tuan theo phap luat nham dam bao phép
ché thong nhat, chong lai c6 hiéu qua chu
nghia cuc bo dia phwong, lam cho s¢ nhan
thirc va thuc hién phap luat mot cach thong
nhét trong toan qudc’2. Mac du hién nay &
Viét Nam, VKSND khong con chitc nang
kiém sat viéc tuan theo phap luat ctia cac
B0, Co quan ngang B9, cac Co quan khac
thuoc Chinh pha, Co quan chinh quyén
dia phuong, t6 chirc kinh t€, t6 chirc xa hoi,
don vi vii trang va cong dan ma chi thuc
hién kiém sat hoat dong tu phap nhung
cac hoat dong nay van thue hién muc dich
dam bao cac hoat dong tu phap dwoc thuc
hién dang phap luat.

Hoat dong kiém sat THAHS la mot
dang kiém séat hoat ddng tu phéap; do do,
hoat dong nay thuwc hién muc dich bao
dam viéc THAHS duoc thuc hién dung
phap luat. “Pung phap luat” duoc hiéu la
viéc THAHS dang ddi twong bi Toa an ket
&n phat ti1 bang ban én da c6 hiéu luc phap
luat; viéc THAHS do co quan va nguoi co
thdm quyeén theo quy dinh cua phap luat

1 Ban can sy Pang VKSND t6i cao (2012), Dé an
“Nghién citu viéc chuyén Vién kiéim sdt thanh Vign Cong
t6”, Ha Noi, tr. 18; Khuat Van Nga (1993), Vi tri, vai
tro ciia Vién kiém sat nhin din trong bd may Nha nudc xi
héi chit nghia Viégt Nam, Luén an tién si luat hoc, Vién
Nha nudc va phap luat, Ha Noi, tr.22-23; Truong
Cao dang kiém sat Ha Noi (1996), Gido trinh Cong tic
kiém st (Tdp I): Ly ludn chung vé cong tdc kiém sit, Nxb.
Cong an nhan dan, Ha Noi, tr. 19.

12 Khudt Van Nga (1993), tldd, tr. 22-23.
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thuee hién; viec THAHS ding thoi han theo
quy dinh cua phap luat va bao dam day
du cac thu tuc do phap luat quy dinh, thu
tuc THAHS, quan ly, gido duc nguoi chap
hanh 4n phat tt1 dwoc chat ché, nghiém tuc.

Bén canh d6, ban an, quyét dinh cta
Toa &n vé hinh sy da c6 hiéu luc phap luat
ma khong dwoc thi hanh thi toan bo hoat
dong khoi to, diéu tra, truy to, xét xi¢ déu
tré nén vo nghia. Do d6, xudt phat tir vi tri,
tam quan trong cua viéc THAHS d6i voi
toan bo qua trinh giai quyét vu an, viéc bao
dam cho hoat dong THAHS dung phap
luat con nham gép phan thic day hoat
dong THAHS, nang cao chat luong, hiéu
qua hoat dong THAHS. Hay noi cach khac,
hoat dong kiém sat THAHS nham bao dam
ban an, quyét dinh cta Toa 4n da cé hiéu
lwec phép luat dwoc thi hanh nghiém chinh.

- Xuat phat tir dac thu cua hoat dong
THAHS dé anh huong, tac dong dén quyen
con nguoi. Nguoi chdp hanh an mac du
1 nhitng nguoi bi két tdi nhung ho van
duoc phéap luét bao vé vé tinh mang, stc
khoe, tai san, danh dy, nhan pham va cac
quyeén hop phép khac. Cac co quan, don vi
va nhitng nguoi cd trach nhiém phai dam
bao thuc hién va ton trong cac quyén con
nguoi, quyen, 1oi ich hop phap ctia nguoi
chdp hanh an phat tii; khong ai dugc xam
pham dén cac quyén va loi ich hop phap
cta ho trong qua trinh THAHS". Do dé¢,
doi hoi hoat dong THAHS phai chiu suw
kiém tra, giam sat chat ché ctia nhiéu co ché
kiém tra, gidm sat khac nhau; dacbiét, phai
thiét 1ap cho duoc co ché giam sat truc tiép,
thuong xuyén va cd tinh chuyén nghiép
cao: d6 chinh 1a kiém sat THAHS. Nhw
vay, muc dich cta kiém sat THAHS nham

13 Truong Cao dang kiém sat Ha Noi (1996), Gido trinh
Cong tdc kiém sdt (Tap VII): Cong tdc kiém st viéc giam
Qitr va cdi tgo, Nxb. Cong an nhan dan, Ha Noj, tr. 5.
4 Ban can sy Dang VKSND t6i cao (2012), D¢ din
nghién ciru viée chuyén Vién kiém sdt thanh Vién Cong
t6" (D thdo hop Ban thuw ky Ban chi dao cdi cdch tw phdp
Trung wong ngay 08/02/2012), Ha Noi, tr. 25.
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bao dam quyén con nguoi, cac quyeén, loi
ich hop phap khéc ctia nguoi chap hanh an
phat tu khong bi luat han ché phai dwoc
ton trong va bao vé.

- bé dat duoc nhitng muc dich trén,
qua hoat dong kiém sat THAHS, VKSND
néu chi phat hién vi pham phap luat ctia co
quan, nguoi c6 tham quyén ma khong cd
bién phap dé khac phuc va xtt Iy vi pham
thi cac muc dich trén khong dat dwoc hiéu
qua cao nhat. Do d6, muc dich kiém sat
THAHS nham bao dam moi vi pham phap
luat trong THAHS dwoc phat hién, xt ly
kip thoi, nghiém minh.

Nhu vay, kiém sat THAHS nham muc
dich bao dam viéc THAHS dung phap
luat; ton trong, bao vé quyén con nguoi va
moi vi pham phap luat trong THAHS duoc
phat hién, xtt 1y kip thoi, nghiém minh.

Hai la, xudt phadt tir ban chat THAHS.

THAHS la mot hoat dong dacbiét, dwoc
diéu chinh boi phap luat t6 tung hinh su
va phap luat vé hanh chinh - tu phép. Véi
chttc nang hién dinh, VKSND ¢ Viét Nam
thuc hién chtic ndng kiém sat hoat dong
tw phép; tiec kiém sat theo phap luat vé tw
phap. Mbi co quan, t§ chtic, cd nhan tham
gia vao THAHS, bén canh cac hoat dong
duoc diéu chinh phép luat vé tu phap;
con ¢ nhitng hoat dong khac, do linh vic
phap luat khac diéu chinh (nhuw phép luat
vé hanh chinh; co cdu td chiic ctia co quan
THAHS; mdi quan hé gitta cap trén, cap
dudi trong co quan THAHS...)".

Trong khoa hoc phap ly hién nay, da
s6 cac nha khoa hoc cho rang: THAHS la
budc tiép theo ctia xét xit, n6 khong phai
la hoat dong tu phap thuan tiuy ma mang
tinh hanh chinh - tu phap'. Lap luan trén

15 Lé Lan Chi (2005), Kién sit viéc tudn theo phdp lugt
trong t6'tung hinh sy - Mgt s6'van dé Iy ludn va thyec tién,
Luan van thac sy luat hoc, Khoa Luat Dai hoc Quéc
gia Ha N6i, Ha Noj, tr. 19.

16V Khanh Vinh, Nguyén Manh Khang (2006), sdd,
tr. 24; Hoc vién Canh sat nhan dan, B Cong an (2016),
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duoc dua ra boi ly do: THAHS khéc han
voi xét xit, ndé khong nhidm x4c dinh suw
that ctia vu 4n ma chi thuc thi “cong ly”
da duoc Toa an xac lap. Tinh “tw phap”
thé hién & chd Toa an ra quyét dinh thi
hanh cac ban an hinh sy; con tinh “hanh
chinh” cia THAHS thé hién ¢ tac nghiép
THAHS khi co quan céng an, Uy ban nhan
dan cac cdp, co quan thi hanh éan... t6 chic
thi hanh cac ban an, quyét dinh cta Toa an
noi chung. Nhitng hoat dong tac nghiép
nhu gido duc, cai tao pham nhan, cudng
ch€ thi hanh 4n... khong thé la hoat dong
te phap". Tuy nhién, nhitng lap luan nay
chua lam 1o “tinh tw phdp” va “tinh hanh
chinh” ctia hoat dong THAHS.

- Vé tinh tw phap:

Chting t6i cho rdng, can xuat phét ti
nguyén tac t& chic quyén luc nha nudc
¢ Viét Nam duwoc ghi nhan trong Hién
phap nam 2013 - d6 1a “Quyén luc nha
nudc la thong nhat, o sy phan cong, phoi
hop, kiém soét gitra cac co quan nha nudc
trong viéc thyc hién cac quyén 1ap phap,
hanh phap, tuw phap”. Trong d6, quyén tw
phap 1a quyén Iic nha nwée trao cho cac co
quan tu phap dé€ tién hanh cac hoat dong:
khoi t6, diéu tra, truy t6, xét xt, thi hanh
&n nham duy tri va bao vé cong ly, bao vé
ché€ do xa hoi chu nghia, bao vé phap ché,
bao vé quyeén va loi ich hop phap ctia Nha
nudc, xa hdi va cong dan'®. Cong viéc xét
xtr khong phai chi don thuan la cac phan
quyét, ma dé ra duoc cac phan quyét dung
d4n bude phai co cac tai liéu lam can ct¢ cho
st phan quyét d6 va cac phan quyét cta
Toa an ¢ gia tri cong ly thi phai c6 mot co

Co s6 Iy lu@in va thuee tién hoan thi¢n phdp ludt thi hanh an
hinh si 6 Viét Nam, Nhiém vu khoa hoc va cong nghé
cap bo, Ma s6: BX.2013.T32.17, Ha Noi, tr. 11.

17 Vién Khoa hoc kiém sat - Vién kiém sat nhan dan
toi cao (2003), Nhitng gidi phdp ning cao chit liwgng thuc
hanh quyén cong t6va kiém sit cdc hoat dong tw phip, Ky
yéu dé tai cap bo, Ha Noi, tr. 22.

18 Vién Khoa hoc kiém sat - Vién kiém sat nhan dan
toi cao (2011), tldd, tr. 30.
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quan chuyén trach thi hanh cac quyét dinh
can thiét.

Pong thoi, mét trong nhitng yéu cau
cua qud trinh giai quyét cac tranh chap
(qua trinh t6 tung) la phai khach quan.
Theo d6, mdi co quan tu phap chi thuc
hién mot khau cta qua trinh do. Toa an
khong thé vira budc toi vira xét xtt vira thi
hanh 4n, Co quan diéu tra khong thé vira
diéu tra vira truy t6... Su phan cong trach
nhiém thye hién quyén tu phap cho nhiéu
co quan khac nhau thuc hién vira thé hién
tinh chuyén biét, vira ché wéc 1an nhau
duoc xem la co ché hitru hiéu nhat, mot
tién bo ctia van minh nhan loai d€ quyén
tw phap duwoc van hanh khach quan, bao
dam cong ly".

O Viét Nam, viée thue hién mdt hodc
mot sd hoat dong ctia qua trinh giai quyét
cac vu an, vu viéc phat sinh ttr hanh vi vi
pham phép luat hodc tranh chédp, xung
dot gitra cac chu thé ctia cac quan hé phap
luat khac nhau do co quan dugc Nha nudc
thanh 1ap, goi 1a co quan tw phap. Xét vé
ban chat, hoat dong tu phap 1a hoat dong
bao vé phap luat, vi vay chi c6 cac co quan
truc tiép bao vé phép luat mdi la cac co
quan tu phap. Pay la can ci d€ phan biét
co quan tu phap (co quan diéu tra, co quan
thuc hanh quyén cong t0 va kiém sat hoat
dong tu phdp, co quan xét xtt, co quan
thi hanh an) véi cac co quan duoc goi la
co quan tu phap nhung khong phai la co
quan thuc hién quyén tu phdp (nhu: Bo
Tw phap, So6 Tu phap, Phong Tw phap,
vu (ban) phap ché triec thudc cac co quan
hanh chinh nha nuwéc)*

Dai véi hoat dong THAHS, day la hoat
dong mang tinh quyén luc Nha nude nham

19 Vién Khoa hoc kiém sat - Vién kiém sat nhan dan
t6i cao (2011), tldd, tr. 31.

2 Vy phap ché va quan ly khoa hoc, VKSND t6i cao
(2018), Chitc ning kiéin sdt hoat dong tw phdp ciia Vign kiéin
st nhan din trong giai dogn méi — Nhin thirc va thiee tién,
Béo cdo tong thuat dé tai khoa hoc cap bo, tr. 27.
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thuc hién ban an, quyét dinh da c6 hiéu luc
ctia Toa &n trong thuc tién. Ban 4n, quyét
dinh ctia Toa an dwoc thi hanh chinh 1a cong
ly duoc thyc hién trong cudce song. Can ct
dé€ thi hanh 1a cac ban an va quyét dinh cta
Toa an; toan b qué trinh THAHS vdi nhitng
hoat dong, bién phap, cach thitc khac nhau
déu tuan theo trinh tu, tha tuc do phéap luat
quy dinh nham thyee hién ndi dung quyét
dinh cia ban an, quyét dinh ctia Toa an. Tinh
“tw phap” trong hoat dong THAHS duoc thé
hién 6 ndi dung nay.

- Vé tinh hanh chinh:

Trong hoat dong THAHS, da s0 cac nha
khoahoccho rf?mg: THAHS thwe chatlahoat
dong mang tinh diéu hanh va chap hanh -
day la dac trung cua quan ly hanh chinh.
Co quan THAHS ¢6 vi tri 1a mot thiét ché
trong hé thong tw phap, c6 nhiém vu chinh
la bdo vé phap luat, hudng téi mot cong ly
cong minh cho tat ca moi nguoi thong qua
hoat dong tu phép 1a thi hanh 4n. D€ thuc
hién diéu do6, co quan THAHS phai thuc
hién cac hoat dong hanh chinh mang tinh
chap hanh - diéu hanh la chu yéu va trong
hau hét cac truong hop déu phai phdi hop
vOi cac co quan quan ly hanh chinh Nha
nudc. Biéu nay 1am cho tinh “hanh chinh”
cua THAHS duoc thé hién trong hau hét
cac hoat dong cuia THAHS cting nhu duoc
phan anh trong phap luat THAHS*.

Tuy nhién, theo Ttr dién tiéng Viét, hanh
chinh duoc hiéu: “Thudc pham vi chi dao,
quan li vigc chip hanh ludt phdp, chinh sdch cia
nha nwoc”?. Trong THAHS, c6 nhitng quan
hé xa hoi nay sinh vé viéc thi hanh (chap
hanh) an hinh sy bao gom: Nhing quan
hé phat sinh ngay sau khi ban an c6 hiéu
lIec phap luat (nghia vu thi hanh ban an
cuia cac co quan chirc nang, nghia vu chap
hanh ban an ctia nguoi bi két an, viéc dua
pham nhan dén noi chdp hanh an, phan

2 Hoc vién Canh sat nhan dan, Bo Cong an (2016),
tldd, tr. 11-12.
2 Hoang Phé (chu bién) (2004), tldd, tr. 422.
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loai giam gitt...); nhitng quan h¢ phat sinh
trong qua trinh gido duc, cai tao (cac quyén
va nghia vu ctua nhitng nguoi bi két an noi
chung, quyén va nghia vu cua co quan thi
hanh hinh phat tu...); nhitng quan hé phat
sinh trén co s& nhitng su kién phap ly xay
ra trong quad trinh gido duc, cai tao (kham
bénh, chira bénh, kiém tra, thanh tra, gap
g0...); va nhitng quan hé vé viéc tham gia
cta cac co quan khac ctia Nha nudc va cac
to chirc xa hdi vao qua trinh gido duc, cai
tao nhiing nguoi bi két an tu (hinh thic
tham gia, quyén va nghia vu ctia cac co
quan, to chie d6...)%.

Dua vao thudc tinh ctua cdc mdi quan
hé, cac nha khoa hoc chia thanh ba nhom
quan hé chu yéu: nhém quan hé mang
tinh chat noi dung; nhém quan hé mang
tinh chat td chirc quan ly va nhém quan hé
mang tinh chdt thu tuc®. Trong d6, nhém
quan hé mang tinh chat ndi dung la quan
hé phadn anh ndi dung viéc thi hanh va
chap hanh cac quyét dinh, ban an ctaa Toa
an (quan hé gitta co quan thi hanh an véi
nguoi bi két dn va cac chu thé ¢6 lién quan),
nham bao dam viéc thuc hién nghiém
chinh quyén va nghia vu ctia cac cha thé
trong qua trinh thuee thi ban an, quyét dinh
cua Toa an dat hiéu qua®. Nhém quan hé
mang tinh t6 chitc quan ly 1a quan hé phat
sinh trong qua trinh hinh thanh t0 chtec,
hoat dong va co ché quan ly cac co quan
thi hanh 4n; lién quan dén viéc hinh thanh
co cdu to chirc, quy dinh thdm quyén va
quy ché'hoat dong ctia co quan thi hanh an
(quan hé¢ gitta co quan quan ly Nha nuwdc
v6i co quan thi hanh an; co ciu t6 chtec,

% Vién Nha nuéc va phap luat (1994), Toi pham hoc,
Ludt hinh sw va Ludt T6 tung hinh sy Viét Nam, Nxb.
Chinh tri quéc gia, Ha Noi, tr. 585-586.

# Vién Khoa hoc phép ly - B Tu phéap (2003), Ludn
c1r khoa hoc va thiee tién ciia viéc doi méi t6 chiec va hoat
dong thi hanh dn 6 Vit Nam trong giai dogn méi, Bao cdo
phtc trinh, Ma s6 dé tai: 2000-58-198, Ha N&i, tr. 17.
» Vién Khoa hoc phap ly - B6 Tu phap (2003), tldd,
tr. 17.
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hoat dong trong hé thdng cac co quan thi
hanh an; gitta co quan thi hanh 4n cap trén
va co quan thi hanh an cap dwdi vé mét to
chic...)®. Nhom quan hé mang tinh chat
tha tuc, trinh ty thi hanh dn gébm nhiing
quan hé phat sinh trong budc chuyén thu
tuc O giai doan xét xtt sang tha tuc ¢ giai
doan thi hanh an; trinh ty thu ly thi hanh
an va cac budc tiép theo cua qua trinh thi
hanh an nhw viéc chuyén ban an, quyét
dinh c6 hiéu lwec phap luat cho Co quan
THAHS, ra quyét dinh thi hanh, bat nguoi
bi két an nhap trai, chuyén trai, chuyén ché
do giam gitt, ay thac thi hanh, thyc hién
quan ly, gido duc; mé6i quan hé khéac phat
sinh dén viéc thi hanh an (hoan thi hanh
an, giam thoi han...) va quan hé phat sinh
lién quan dén tha tuc khiéu nai, t6 cao cua
cac cha thé trong qua trinh thi hanh an?.
Nhu vay, trong THAHS, nhém quan hé
mang tinh td chtrc — quan ly thé hién tinh
“hanh chinh”, con nhém quan hé mang
tinh ndi dung, tinh chat thu tuc, trinh tw
thi hanh an dé€ thuc hién ban an, quyét
dinh da c6 hiéu luc phap luat ctia Toa an
trén thuc t€ mang tinh “tw phap”. Do do,
ching t6i khong dong y véi quan diém cho
rang: Hoat dong “tac nghiép” nhu quan ly,
gido duc, cai tao pham nhan la hoat dong
hanh chinh, khong phai 1a hoat dong tw
phap® hay tinh “hanh chinh” thé hién sy
chap hanh, diéu hanh gitta mét bén la co
quan, t6 chtic duwge Nha nudce trao quyén
v6i mot bén la nguoi chap hanh an®. Boi I€,
hoat dong quan ly, gido duc, cai tao nguoi
chap hanh an chinh la viéc thuc hién d€ dat
duwoc muc dich ctia hinh phat ma Toa an da

% Vién Khoa hoc phap ly - Bo Tu phéap (2003), tldd,
tr. 18; Vo Khanh Vinh, Nguyén Manh Khang (2006),
sdd, tr. 32-33.

7 Vién Khoa hoc phap ly - Bo Tu phéap (2003), tldd,
tr. 18 -19.

2 Vién Khoa hoc kiém sat - Vién kiém sat nhan dan
toi cao (2003), tldd, tr. 21-22.

¥ Hoc vién Canh sat nhan dan, B6 Cong an (2016),
tidd, tr. 15.
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tuyén trong ban an, quyét dinh ctia minh,
chit khong don thuén la hoat dong mang
tinh diéu hanh, chdp hanh va do d¢é, hoat
dong nay thé hién ro tinh “tw phap”.

Xudt phat tir muc dich kiém sat THAHS
nham bao dam viéc THAHS dtng phap
luat; ton trong va bao vé quyén con nguoi;
moi vi pham phap luat trong THAHS
dwoc phat hién, x ly kip thoi, nghiém
minh thi “phap luat duoc tuan theo” la
nhitng quy dinh diéu chinh méi quan hé
mang tinh chat ndi dung va quan hé mang
tinh chat tha tuc, trinh ty. Bao gom: Quy
dinh vé quyén va nghia vu ctia cac chu thé
trong THAHS; trinh tu, thu tuc, cach thic
THAHS (nhu: viéc ra quyét dinh THAHS
cua Toa 4n; viéc thi hanh, ban giao chdp
hanh hinh phat tu; viéc thay d6i chap hanh
hinh phat ti; viéc chdm duét hinh phat;
viéc xtr ly don khiéu nai, t& cdo, t6 giac cta
pham nhan dang chdp hanh hinh phat; va
hoat ddng quan ly, gido duc, cai tao pham
nhan ctia cac co s¢ giam gitr...)*.

Bén canh do6, hoat dong tu phap trong
t0 tung hinh sy bao gobm nhitng dang thuc
hién phap luat 6 muic d6 cao, dé 1a ap dung
phép luat va st dung phdp luat; trong do,
ap dung phap luat gan véi chitc nang, nghé
nghiép cua nhitng nguoi cd tham quyén?.
Day la hinh thitc thie hién phéap luat caa
cac co quan nha nuwdc, nha chic trach co
tham quyén hodc t6 chire xa hdi duwgc nha
nudc trao quyén®; con str dung phap luat
(van dung phap luat) 1a hinh thitc thiec hién
phap luéat, trong d6 cac chu thé phap luat
tién hanh nhitng hoat dong ma phap luat
cho phép ®. Nhu vay, kiém sat hoat dong

% Truong Cao ding Kiém sat Ha Noi bién dich va
hiéu dinh (2002), Gido trinh “k5 % TAE" (Cong tdc kiém
sdt) cia Hoc vign cin bo kiém sit quoc gia Trung Qudc,
Nxb. Phap luat Bac Kinh an hanh, tr. 280-281.

31 Lé Lan Chi (2005), tldd, tr. 19.

% Trwong Pai hoc Luat Ha Noi (2016), Gido trinh Ly
ludgn Nha nwéc va phdp ludgt, Nxb. Cong an nhan dan,
Ha N, tr. 405.

¥ Truong Dai hoc Luat Ha N6i (2016), sdd, tr. 405.
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tw phap 1a kiém sat viéc ap dung phap luat
va stt dung phap luat.

Ttt nhitng phan tich trén, c6 thé khing
dinh, d6i tuong kiém sat THAHS phai la
hanh vi, quyét dinh ctia co quan, t0 chrc,
ca nhan c6 tham quyén trong THAHS
(trong thiec hién trinh tu, thu tuc THAHS,
chtic nang, nhiém vy, quyén han va moi
quan hé gitta cac co quan c6 tham quyén
THAHS; nhiém vy, quyén han cta nhitng
nguoi co trach nhiém; quyén va nghia vu
cua nhiing nguoi bi két an phat tu, ché d6
quan ly va gido duc nguwoi chap hanh én
phat tu...). Trong d6, hanh vi ctia ca nhan
c6 tham quyén trong THAHS duoc biéu
dat ra bén ngoai bang nhitng phuwong thitc
khac nhau: Hanh dong hoac khong hanh
dong* nhu viéc dua nguoi bi két an dén
noi chdp hanh an; viéc ti€p nhan nguoi
chdp hanh an; viéc phan loai giam gitt; viéc
quan ly, giam sat, gido duc nguoi chap
hanh an phat ti; trich xudt pham nhan...
Quyét dinh ctia co quan, t6 chiic, ca nhan
c6 tham quyén trong THAHS duoc thé
hién bang van ban phép ly nhu: Quyét
dinh THAHS; cac quyét dinh thay doi
quyét dinh THAHS ctia Toa an (nhu: quyét
dinh hoan chap hanh an phat tu, tam dinh
chi chdp hanh an phat tu, dinh chi THAHS,
mién chdp hanh an phat tU, tha ti1 tredc thoi
han c¢6 diéu kién, tra tw do...); quyét dinh
dua nguoi bi két an dén noi chap hanh an;
cac quyét dinh ctia co so giam gitt trong
qua trinh quan ly, gidm sat, gido duc, cai
tao pham nhan (quyét dinh phan loai giam
gitt, quyét dinh ky luat...). Do d¢, viéc
tuan theo phap luat cia pham nhéan, cong
tac phong chay, chita chdy... hay cac hoat
dong mang tinh “hanh chinh” déu khong
phai la d6i twong kiém sat THAHS./.

¥ Trueong Dai hoc Luat Ha Noi (2007), sdd, tr. 492.
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