TAI PHAM, TAI PHAM NGUY HIEM
_TRONG PHAP LUAT HINH SU VIET NAM -
THUC TIEN AP DUNG VA KIEN NGHI HUGNG DAN THUC HIEN

NGO VAN LUONG *

Tdi pham, tdi pham nguy hiém la tinh tiét ting ndng trach nhiém hinh sy (TNHS) khi
quyét dinh hinh phat hodc la yéu 6 cau thanh co ban 6 mot s6't6i danh trong Bo ludt hinh
sw (BLHS). Qud trinh nghién citu va dp dung trén thuc tién cho thdy con nhiéu vuéng mdc
khi dp dung cdc tinh tiét ndy. Bdi viét chi ra mot s6 bat cdp vé su nhdn thiic khong thong
nhat, qua dé kién nghi huéng din dp dung kip thoi dé gidi quyét cdc vu dn hinh sy.

Tir khéa: Tién dn, tdi pham, tdi pham nguy hiém.
Ngady nhdn bai: 23/12/2020; Bién tdp xong: 12/01/2021; Duyét dang: 09/4/2021

Recidivism and dangerous recidivism is either a circumstance that aggravates
criminal liability in sentence decision or a fundamental element in some crimes in
the Penal Code. By researching and applying in reality, it is shown that there are still
obtacles in applying these two factors. Therefore, this article points out inconsistent
perceptions and proposes timely application instructions to resolve criminal cases.

Keywords: Criminal record, recidivism, dangerous recidivism.

1. Quy dinh ctia phap luét hinh su vé
tai pham va tai pham nguy hiém

1.1. Khdi niém tai pham va quy dinh
cua tai pham trong phdp ludt hinh sy

Thuat ngh “tdi pham” - trong tiéng
Anh la “recidivism” cé ngudn goc tir
“recidivus” trong tiéng Latinh, c6 nghia
la “sw lap lai”'. Con theo Tur dién tiéng
Viét cua Vién ngoén ngt hoc (xudt ban
nam 2010), “tai pham” dwoc dinh nghia
12 “méc lai toi cfi, sai [Am cii”2. Hiéu theo
nghia rong, “tii pham” chinh la su ldp
lai hanh vi cta chinh minh. D6 ¢6 thé la
hanh vi vi pham dao dttc, vi pham phap
luat hay hanh vi pham t6i va thwong la
nhitng hanh vi ma xa hoi khong mong
mudn. Xét dudi goc do phap luat hinh
sw, “tdi pham” dwoc hiéu la hanh vi 1ap lai
hanh vi pham tdi ctia chinh minh. Do d9,
mot trong nhitng ddu hid¢u bat bude dau

! William Collins Sons & Co. Ltd (1986), “Collins English
Dictionary”, HarperCollins Publishers, USA, P.1083

2 Nghi quyét s6 01/2006/NQ — HDTP ngay 12/5/2006
ctia Hoi dong Thadm phén Toa an nhan dan (TAND) t6i
cao huéng dan ap dung mot s§ quy dinh ctia BS luat
Hinh sy, Ha N6i. (Nghi quyét s6 01/2006/NQ - HDTP)
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tién cta “tdi pham” chinh la “sw lap lai
hanh vi pham t0i”. Hanh vi pham tdi lap
lai c6 thé trung lap, cling c6 thé khong
trung ldp vé hinh thic 16i d6i véi hanh
vi pham tdi trede d9, cd thé cung loai ti
hoac khac loai toi.

Trong phap luat hinh sy Viét Nam, tai
pham la mdt tinh tiét tang nang TNHS?
ddi véi chu thé pham t6i. Do d6, viéc ghi
nhan tai pham voéi tw cach la mot tinh tiét
tang nang TNHS phan anh chinh sach
hinh sy nghiém khéc va cong bang ctia
Nha nudc. Day cling la mot trong nhiing
can ctt d€ phan hoa TNHS va ca thé hoa
hinh phat d6i véi chu thé pham t6i, dong
thoi la thudc do hiéu qua ctaa hinh phat.
Trong mot s truwong hop, tai pham con
la mét trong nhitng ddu hiéu thudc cdu
thanh co ban cta toi pham.

biéu 53 BLHS nam 2015, stta doi bd
sung nam 2017 (goi tat 1a BLHS nam 2015)
quy dinh: “Tdi pham la trwong hop da bi két
an, chwa dwoc xoa dn tich ma lai thuc hién

* Thac si, Phé Vién trudng Vién Kiém sdt nhan din
huyén Thdap Muoi, tinh Dong Thdp
3Diém h khoan 1 Diéu 52 BLHS nam 2015
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hanh vi pham t6i do cd'y hodc thwc hién hanh
vi pham t0i vé tgi pham rit nghiém trong, tgi
pham dic bi¢t nghiém trong do w0 y”. Diéu
nay cho thdy khéng phai treong hop nao
viéc lap lai hanh vi pham t0i cling dugc
xem la tdi pham ma chi trong hai treong
hop: Mgt la Tan pham toi mdi phai thuc
hién boi hanh vi ¢6 y, hai la néu pham toi
mdi la hanh vi vo y thi chi trong treong
hop pham tdi rdt nghiém trong hay ddc
biét nghiém trong*. Trudc khi pham toi
lan nay, chu thé pham toi da bi két an vé
mot toi pham va toi pham d6 thugc truong
hop chwa dugc xda an tich.

Khi xac dinh tai pham, can chu y hai
tinh tiét sau:

Thir nhidt, vé do tudi khi pham toi lan
dau. Mot s6 treong hop khong xac dinh
an tich, cu thé 1a khi cha thé pham toi
chwa dat d6 tu6i ma phap luat hinh su
quy dinh, trong d6 nguoi tir du 14 dén
duwdi 16 tudi pham bat ky tdi pham nao
hodc nguoi tir du 16 tudi dén dudi 18 tudi
bi két 4n vé ti pham it nghiém trong, toi
pham nghiém trong do ¢d y hodc tdi pham
rat nghiém trong do vd y hay nguoi bi ap
dung bién phap Gido duc tai truong gido
dudng® thi mdc du [an pham t6i sau o bat
ky tinh chat, mirc d§ nao, tdi pham thudc
16i ¢3 y hay vo y thi cling khong xac dinh
la tai pham.

Vi du: A 17 tudi pham t0i vi pham quy
dinh vé tham gia giao thong duong bd
theo khoan 2 Diéu 260 BLHS nam 2015, bi
Toa an phat 04 nam tu do pham t¢i thudc
treong hop rat nghiém trong do vo y. Khi
vira chdp hanh xong hinh phat, A pham

+Toi pham rat nghiém trong la toi pham cé tinh chat
va muc d6 nguy hi€ém cho xa hi rat 1én ma mtc cao
nhét cta khung hinh phat do B6 luat nay quy dinh
ddi véi toi dy la tie trén 07 ndm tu dén 15 nam tu; Toi
pham déc biét nghiém trong la toi pham c6 tinh chat
va muic do nguy hiém cho xa hoi dac biét 16n ma murc
cao nhét ctia khung hinh phat do B6 luat nay quy
dinh d6i voi t6i ay la tir trén 15 ndm tu dén 20 nam
tt, ti chung than hodc t hinh

5 Xem Diéu 107 va 96 BLHS nam 2015
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toi giét nguoi theo khoan 1 biéu 123
BLHS nam 2015. Mac du A da bi két an
nhung do [an pham t0i trede day A trong
dd tudi 16 dén duwdi 18, pham tdi thudc
trueong hop rat nghiém trong do vo y nén
lan pham t§i sau (giét nguoi) caa A khong
duwoc xem la tai pham.

Thi? hai, treong hop ddu hiéu tdi pham
da dwogc quy dinh 1a ddu hiéu dinh toi.
Trong BLHS nam 2015 c6 dén 60/318 Diéu
luat quy dinh 1dy tinh tiét “da bi két an vé
toi nay, chwa dwoc x6a an tich ma con vi
pham” dé xem xét 1a ddu hiéu cau thanh
t0i pham thi cac tién an d6 khong duoc
tinh dé xac dinh tai pham véi bi cdo.

Vi dy: D la nguoi da c6 tién an vé mot
trong cac toi quy dinh tai cac diéu 168, 169,
170, 171, 172, 174, 175 hoac 290 BLHS. Sau
khi chap hanh an phat ti va chuea duoc x6a
an tich, D lai trom cap tai san c6 gia tri dwdi
hai triéu dong. Trong truong hop nay, tién
an trude day duoc xem xét la dau hiéu cau
thanh t6i pham “da bi két an vé toi nay hodc
vé mgt trong cdc t6i quy dinh tai cdc Diéu 168,
169,170,171, 172, 174, 175 va 290 cua Bj ludt
nay, chwa dwoc xoa dn tich ma con vi pham” dé
truy ctru trach nhiém hinh syt D theo khoan
1 biéu 173 caa BLHS ma khong duoc tinh
dé xac dinh tai pham d6i véi D.°

1.2. Khdi niém tdi pham nguy hiém va
quy dinh vé tdi pham nguy hiém trong
phap ludt hinh sy

Tai pham nhung vdéi tinh chat ting
ndng TNHS cao hon la “tdi pham nguy
hiém”. Trong lich st 1ap phap hinh su Viét
Nam, truedc khi cé BLHS nam 1985 ra doji,
tdi pham nguy hiém méi duoc nhdc dén
véi tinh chat la tinh tiét dinh khung tang
nang cua mot sd loai téi (Diéu 4 — Phéap
lénh tritng tri cac tdi xam pham tai san
xa hoi chu nghia va Diéu 3 — Phap 1énh
trieng tri cac tdi pham xam pham tai san
ctia cong dan ngay 21/10/1970). Trong hai

¢ Xem Muc 7.3. Nghi quyét s6 01/2006/NQ-HDTP ngay
12/5/2006 ctia Hoi dong thdm phan TAND t6i cao hudng
dan thi hanh mét s6 quy dinh cta B luat Hinh si
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phép 1énh trén, khai niém tai pham nguy
hiém chwa dwoc ghi nhan chinh thiec vé
mat 1ap phdp. Khai niém nay lan dau
tiéen dugc dinh nghia trong trong dw thao
Thong tw ngay 16/3/1973 cta lién bo Toa
an nhan dan toi cao, Vién kiém sat nhan
dan t6i cao, B¢ Cong an, d6 la: “Trieong
hop trwdc da bi xir an vé mgt tgi nghiém trong
sau ciing pham mot toi nghiém trong hodc
trieoe da bi xir dn vé tgi khong nghiém trong
nay pham vao mot t9i nghiém trong””.

Trong qua trinh phap dién hda, tir quy
dinh tai Diéu 40 ctia BLHS 1985 dén Diéu
49 BLHS nam 1999 da c6 su thay doi vé
diéu kién xac dinh tai pham nguy hiém.
Viéc thay doi do tiép tuc duoc ké thira va
quy dinh tai khoan 2 Biéu 53 BLHS nam
2015 nhw sau:

“2. Nhirng trieong hop sau day dwoc coi la
tdai pham nguy hiém:

a) Da bi két dan vé tdi pham rat nghiém
trong, toi pham ddc biét nghiém trong do c0'y,
chwa dwoc xéa dan tich ma lai thwe hién hanh
vi pham t0i vé tgi pham rit nghiém trong, tgi
pham ddc bi¢t nghiém trong do cd'y;

b) Da tai pham, chwa dwoc xoa dn tich ma
lai thiec hién hanh vi pham t6i do c6'y”.

Quy dinh trén cho thdy tai pham
nguy hiém cé tinh chat, mic d¢ pham
toi ctia chua thé thuc hién hanh vi pham
t0i nghiém trong hon tai pham, cu thé la
phai nhiéu lan trd 1én bi két an hay hai lan
pham t0i vdi tinh chat gdy nguy hiém rat
nghiém trong, t0i pham dac biét nghiém
trong trong truong hop chu thé thuc
hién véi y thire chta quan la 6 y. Cing
nhu viéc xac dinh d6i véi truong hop tai
pham, d¢ tudi khi pham toi lan dau trong
xac dinh cac tai pham nguy hiém: Mot s&
truong hop khong xac dinh an tich, cu
thé la khi cha thé pham t0i chwa dat do
tu6i ma phap ludt hinh sy quy dinh, hay
khi 1ay tinh tiét bi két 4n nhiéu lan lam
d4u hiéu dinh toi.

7 Toa an nhan dan t6i cao (1975), Tap hé théng hoa
luat 1é vé hinh s, Ha Noi, tr 240
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2. Nhitng bat cip trong qua trinh ap
dung quy dinh vé tai pham va tii pham
nguy hiém

2.1. Viéc xdc dinh tai pham, tdi pham
nguy hiém dya trén bdn dn sau cing cia
chu thé thuc hién hanh vi pham tdi hay
xem xét toan dién nhiing lin bi két dn ctia
chu thé pham toi

Khi xac dinh tdi pham hay tai pham
nguy hi€ém, co quan tién hanh t6 tung dwa
vao viéc xac dinh ban an lién ké treedce khi
pham tdi dé xac dinh chu thé bi két an
thudc treong hop tdi pham hodc tai pham
nguy hiém, hay phai xem xét toan dién
vé nhitng lan chu thé pham toi da bi ket
an trudc day chua dwoc xdéa an tich. bé
phan tich van dé nay, tac gia dwa ra vi du
c6 nhiéu quan diém trong viéc xac dinh
vé tai pham, tai pham nguy hiém d6i voi
Nguyén Thanh N 1a nguoi trén 18 tudi khi
thuc hién ¢ lan dau tién pham toi:

(1) Ngay 26/02/2009, N bi TAND phat
09 thang tu vé toi “CO y gay thwong tich”.

(2) Ngay 28/9/2010, N trom tai san tri
gia 4.500.000 dong, Tan nay N bi TAND
xac dinh pham tdi thudc truong hop tai
pham va bi phat 02 ndm tu vé t6i “Trom
cap tai san”.

(3) Ngay 20/9/2012, N trom cap tai san
tri gia 5.100.000 dong. Xac dinh N pham
t01 thudc treong hop tai pham nguy hiém,
TAND tuyén phat N 03 ndm 06 thang tu
veé toi “TrOm C:flp tai san”.

(4) Ngay 10/12/2016, N trom cap tai
san tri gia 460.000 dong va bi TAND phat
01 nam 06 thang ti1 vé t6i “Trdm cap tai
san”. Ban an khong nhan dinh N c6 tinh
tiét ting nang tai pham hay tdi pham
nguy hiém, N chap hanh xong hinh phat
tu ngay 09/6/2018.

(5) Ngay 01/8/2019, N thuc hién hanh
vi “trdm cap tai san”. Tai san chiém doat
la 05 triéu dong.

Lan pham t0i tht (5) nay, c6 nhiéu
quan diém khac nhau trong viéc xac dinh
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tinh tiét ting nang TNHS véi N la tai
pham hay téi pham nguy hiém.

Co s0 ly luan ctia quan diém cho rang
N pham ti véi tinh tiét tang nang TNHS
“tadi pham” la tinh tiét ting nang TNHS
theo diém h khoan 1 Diéu 52 BLHS nam
2015, vién dan: Xac dinh [an pham toi tha
(5) N du yéu td cau thanh t6i pham, do
ban an lan thir (4) Toa an xac dinh cho la
N khong thudc truong hop tai pham hay
tai pham nguy hiém, nén lan pham ti (5)
nay N chi thudc truong hop tai pham theo
khoan 1 Biéu 53 BLHS nam 2015.

Quan diém cho rf?mg N pham téi thudc
treong hop tai pham nguy hiém, béi N da
04 Ian bi két an, trong do6 lan bi két an nam
2012 N da bi xac dinh véi tinh chat 1a tai
pham nguy hiém, cac tién an cua N chua
duogcxoda. Cu thé'la dén thoi diém N pham
toi ngay 01/8/2019, nhitng ban an lan (1),
(2) va (3) chua dwoc xoa an tich theo quy
dinh tai diém b khoan 2 Diéu 70 va khoan
2 Dbiéu 73 BLHS nam 20158.

Viéc xac dinh xda an tich d6i vdi N duoc
xac dinh nhu sau: Do N bi két an 01 ndm
06 thang tu, dén ngay 09/6/2018 mdi chap
hanh xong. Theo quy dinh tai Diéu 70 va
Diéu 73 BLHS 2015 thi dén 09/6/2020 N mdi
duoc xda an tich nhitng lan pham tdi duwoc
xac dinh ¢ cac ban an Ian (1), (2) va (3).

Theo diém b khoan 2 Diéu 53 BLHS

$Piéu 70. Puong nhién duoc x6a an tich

..."2. Nguoi bi két an duong nhién dwoc xda an tich,
néu tt khi chdp hanh xong hinh phat chinh hodc hét
thoi gian thit thach 4n treo, nguoi d6 da chdp hanh
xong hinh phat b8 sung, cac quyét dinh khac ctia ban
an va khong thuwc hién hanh vi pham t0i mdéi trong
thoi han sau day:

b) 02 ndm trong trong trwong hop bi phat tu dén
05 nam;”...

Diéu 73. Cach tinh thoi han dé xda an tich

..“2. Nguoi bi két an chua dwoc x6a an tich ma thue
hién hanh vi pham t6i méi va bi Toa an két an bang
ban an ¢d hiéu luc phap luat thi thoi han d€ xda an
tich ¢t dwoc tinh lai k€ ttr ngay chdp hanh xong hinh
phat chinh hoac thoi gian thtt thach an treo cia ban an
moi hodc tir ngay ban an méi hét thoi hiéu thi hanh”...
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nam 2015, treong hop dwoc coi la tai
pham nguy hiém la “da tdi pham, chwa dwoc
x0a an tich ma lai thwc hién hanh vi pham t0i
do c6'y”. Do d6, du ban an ngay 17/3/2017
xac dinh N khong c6 tai pham, nhung dén
thoi diém pham t0i méi ngay 01/8/2019, N
van con 03 ban an chua x6a an tich. Tinh
dén thoi diém pham t6i lan (5), N van la
doi twong dang bi tai pham nguy hiém
cua ban an trudc, chuwa xda an tich nén
xac dinh lan nay N phai duwgc xem la téi
pham nguy hiém theo quy dinh tai diém
b khoan 2 Diéu 53 BLHS nam 2015.

Ngoai ra, d6i voi viéc ra ban an lan th
(4), 1é ra Toa an phai xac dinh lan pham t5i
nay N dwoc xac dinh la tdi pham vi cac ban
&n veé toi trom cap tai san trude day la yéu
t0 dinh tdi, riéng ban an vé toi “C6 y gay
thuong tich” van duoc xem la tinh tiét tai
pham theo hiéng dan caa Nghi quyét s§
01/2006/NQ-HDTP. Mdc du viéc Toa an
khong xac dinh tai pham la c6 lgi cho N 1a
vi pham nghiém trong trong viéc ap dung
phap luat nhung vi ¢ loi cho nguoi bi két
anva qua thoi han 01 nam nén khong khang
nghi Gidm ddc tham’. Tuy nhién, viéc xac
dinh c6 loi cho N chi trong Ian pham ti (5),
khong vi khong xac dinh lan pham toi (5)
nay khong tai pham dé dya vao ban an ma
xem xét lan pham tdi sau N khong thudc
truong hop tai pham nguy hiém. Diéu nay
conghialanéu N chi ¢ 2 tién an (1) la tdi cd
y gay thuong tich va (2) 1a trom cap tai san,
[an pham t6i thit (3) Toa an 1ay Ian pham toi
thit (2) lam dau hiéu dinh t0i va Toa an ra
ban an khong xac dinh N tai pham (do sai
[am trong ap dung phap luat) thi dén lan
pham t0i thit (4), khi c6 dt yéu to cau thanh
toi pham van phai xac dinh N thuQc truong
hop tai pham nguy hiém.

Pong nhat véi y kién trén, tac gia cho
rang N pham t6i thudc truong hop tai
pham nguy hiém. Tuy nhién, trén thuc
tién, nhiéu ban an cua Toa an da cé hiéu
lyec phép luat ap dung chi can ctt vao ban
an sau cung cua chu thé bi két an dé€ xac

¢ Khoan 1 Diéu 379 B luat T tung hinh sy ndm 2015
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dinh c6 tai pham hay khong. DBiéu nay da
gay nhiéu kho khan trong viéc ap dung
phap luat hinh su.

2.2. Vigc ldy nhiéu lin bj két dn khi lam
ddu hi¢u dinh toi pham, dan dén khong
xdc dinh tdi pham, tdi pham nguy hiém

Tuy Nghi quyét s6 01/2006/NQ-HDTP
Ho6i dong tham phan TAND t6i cao hudng
dan thi hanh mot s§ quy dinh ctia BLHS
nam 1999 nhung van ban nay van dwoc
tham khao 4p dung cho BLHS nam 2015 vi
chura ¢4 van ban huéng dan mdéi thay thé.
Do d6, khi mot nguwoi du pham toi nhiéu
[an véi cung hay khac tdi danh nhung
trong nhing t6i danh quy dinh la ddu hiéu
dinh tdi thi cdc ban 4n da bi két an trudce
day du chua xda én tich nhung van khong
duoc xac dinh tai pham hay tai pham nguy
hiém: “Truong hop cdc tién dn cia bi cdo da
dirgc xem xét la dau higu cdau thanh t6i pham
“da bi két an vé toi nay, chwa dwoc xoa dn tich
ma con vi pham” thi cdc tién dn doé khong duwoc
tinh dé xdc dinh tdi pham, tdi pham nguy hiém
do1 voi bi cao”°,

Huéng dan trén cho thdy sw chua dam
bao cong bang trong ap dung phap luat.
Béi 1€, xac dinh tdi pham hay tai pham
nguy hiém d6i véi treong hop khac nhiing
t0i danh 1am dau hiéu dinh tdi thi phai xac
dinh tai pham hodc tai pham nguy hiém.
Vi du 2 tai diém b muc 7.3 Nghi quyét sd
01/2006/NQ-HDTP ghi r6: “K c6 hai tién dn
vé toi “cd’y gay thwong tich” va toi “cudp tai
sdn”, déu chuwa dwoc xda dn tich lai trom cip
tai san c6 gid tri ba tram ndm muwoi ngan dong.
Trong trieong hop nay tién dn vé toi “cudp tai
san” dwoc xem xét la ddu hiéu “da bi két an vé
toi chiém doat tai san, chwa dwoc xéa dn tich
ma con vi pham” d¢ xic dinh cdu thanh t6i
pham ciia [in trom cdp tai san. Con tién dn vé
t6i “co’y giy thwong tich” phdi tinh déxdc dinh
tdi pham, tdi pham nguy hiém d6i voi K”.

biéu nay cho thdy néu mot chu thé
thuc hién hanh vi nguy hiém cho xa hoi
dwoc quy dinh trong BLHS thi déu cé

0Piém a muc 7.3 Nghi quyét s6 01/2006/NQ-HDTP
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phan dinh tinh chat nguy hiém khac nhau
theo Diéu 9 cua BLHS nam 2015. Dong
nhat nhiéu lan pham t6i & mot s toi theo
cacbiéu 168, 169, 170, 171,172, 174,175 va
290 BLHS nam 2015 d€ xac dinh khong tai
pham, tai pham nguy hiém la chwa dam
bao tinh thong nhat va dong bo.

Trd lai Vi du 2 trong Nghi quyét s6
01/2006/NQ-HDTP, néu mét chu thé 03 Tan
thiec hién t6i pham trom cép tai san thudc
truong hop it nghiém trong thi lan thai 03
duoc xac dinh la tai pham nguy hiém, lan
thit 04 néu pham t6i dudi 02 triéu dong
thi xac dinh khong c6 tdi pham. Nhung
néu mot chu thé 02 Tan pham t6i “cd y gay
thuong tich”, Tan thit 03 pham t6i trom cap
tai san thi xac dinh la tai pham nguy hiém
valan thir 4 pham t0i du duwdi 02 triéu dong
nhung van duoc xac dinh 1a tai pham nguy
hiém. Diéu nay thé hién sy thi€u thong
nhat trong quy dinh vé xac dinh tinh chat
mtrc d§ va quyét dinh vé TNHS.

Theo tac gia, néu dua trén cac yéu t6
can thiét cho cdu thanh t6i pham thi chi
can st dung mot can c (ban an, quyét
dinh), con cac can ctt khac dwoc van dung
vao viéc xac dinh nhan than cha thé pham
t0i tai pham hay tai pham nguy hiém.

2.3. Viéc khéng chdp hanh cdc hinh
phat khdc trong ban an khi co quan thi
hanh dan khong ra quyét dinh trong truong
hop thi hanh dn chu doéng, khi nguoi co
quyén loi khong yéu ciu thi hanh dn

Cong vin s8 64/TANDTC-PC ngay
03/4/2019 ctia TAND t6i cao giai dap truc
tuyén mot s6 viedng mac vé hinh su, dan
s va to tung hanh chinh (goi tat 1a Giai
thich 64). Tuy khong phai la van ban
huéng dan 4p dung phéap luat hinh sy
nhung day la giai thich cia TAND t6i cao
- co quan duwoc Qudc hoi giao tham quyén
huéng dan ap dung phép luat hinh sy'.

Muc 7 Giai thich 64 néu “Bo ludt hinh sy
khong quy dinh truong hop loai trir viéc ngueoi

11 Piéu 3 Nghi quyét s6 41/2017/QH14 ngay 20/6/2017
ctia Quéc hoi vé viée thi hanh BLHS
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bi két dan chiea chip xong hanh hinh phat b6
sung va cdc quyét dinh khic cua ban dan voi bit
ky ly do gi. Hon nita, phdp ludt thi hanh an din
sw quy dinh nhiéu phwong thirc thi hanh dé
ngueoi phai thi hanh dan co quyén lwa chon nhu:
tw nguyén thi hanh, thoa thudn thi hanh dn
hodc nho than nhin ndp thay. Do vdy, trieong
hop nguwoi bi két an (sau nay la bi can, bi cdo
trong mot vu dn maoi) khong nhin dwoc thong
bdo va quyét dinh thi hanh dn cua Co quan thi
hanh an déin sw nén chwa thi hanh hinh phat
bé'sung, chira ndp tién dn phi hinh sw so thim
va cac quyét dinh khdc ctia ban dn la chwa chdp
hanh xong hinh phat b6’ sung va cdc quyét dinh
khdc cuia ban dn. Trong truwong hop nay, nguoi
bi két an khong dwong nhién dwoc xéa dn tich
theo quy dinh tai Diéu 70 cua B ludt hinh su”.

biéu nay cé nghia la néu nguoi bi két an
chua thi hanh xong tat ca nhitng phan ma
ban an, quyét dinh da tuyén thi xem nhu
chua thi hanh xong, day la can ct dé xac
dinh nhan than cha thé pham t6i chwa xda
an tich dé€ xac dinh tai pham, tai pham nguy
hiém. Tuy nhién, trén thuc tién, c6 truong
hop Co quan thi hanh 4n khong ban hanh
quyét dinh thi hanh an chu dong, c6 thé do
Toa an khong chuyén ban an, quyét dinh
hodc 16i ctia can bo thi hanh an trong viéc
tiép nhan ban 4n hay Co quan thi hanh an
khong ra quyét dinh thi hanh an hoac cé
ra quyét dinh nhung khong tong dat cho
nguoi bi két an... dan dén hét thoi hiéu thi
hanh ban an (05 ndm theo diém a khoan 2
biéu 60 BLHS nam 2015).

Trong Giai thich 64 khong quy dinh
treong hgp Co quan thi hanh 4n chwa ban
hanh quyét dinh thi hanh an thi c¢6 duoc
xem la nguoi bi két an dwong nhién xda an
tich hay khong. Diéu nay dan dén viéc xac
dinh chu thé pham tdi ¢6 tai pham hodc tai
pham nguy hiém d6i véi lan pham t6i sau.

Theo tac gia, 16i & day 1a ctia co quan
nha nuéc nén dp dung nguyeén tac c6 loi cho
nguoi bi két an, xem xét cho ho duoc dwong
nhién xoa an tich dé khong xac dinh ho bi
tai pham hay tai pham nguy hiém trong
truong hop khong nhan duoc quyét dinh
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thi hanh 4n lién quan dén trach nhiém ctia
ho phai thuc hién. Biéu nay gép phan nang
cao trach nhiém ctia nguoi tién hanh to tung
va tham gia trong hoat dong tu phap.

3. Kién nghi, dé xuat

Dé phap luat dwgc thuc thi thong nhat,
qua qua trinh nghién cttu va 4p dung phap
luat, tac gia kién nghi co quan c6 tham
quyeén huéng dan ap dung phap luat hinh
st can hudng dan viéc xac dinh tai pham,
tai pham nguy hiém theo hudng:

Mot la, khi xac dinh truong hop tai
pham nguy hiém khong chi dua vao ban
an sau cung ctia nguoi bi két an cd tai pham
hay tai pham nguy hiém dé€ quyét dinh, ma
can xem xét toan dién nhitng lan bi két an
chua dwgc xac dinh cta chu thé pham toi.

Hai la, khi can dau hiéu dinh tdi “da bi
két an vé toi nay, chuwa dugc xda an tich ma
con vi pham” d6i véi lan pham t6i dang
pham thi chi can mot ban an (quyét dinh)
sau cung délam can ct dinh t6i. Cacban an
chua xoda an tich tredc duoc xem lam can
ct xac dinh tai pham, tai pham nguy hiém
doi véi cha thé thuc hién hanh vi pham toi.

Ba ld, qua thoi han vé thoi hiéu thi
hanh ban an chu thé bi két an khong nhan
dugc quyét dinh thi hanh an thi xem nhuw
da hét thoi hiéu thi hanh va day la can ct
xac dinh khong co an tich theo luat dinh./.
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