MOT SO KHO KHAN, VUGNG MAC TRONG PHAT HIEN,
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Tinh trang khai théc trdi phép cdt, soi trén long song ludn la van dé “nong”, giy mdt
an ninh trit ty tai nhiéu dia phuong trén cd nuée. Bai viét tdp trung chi ra mot s6 khé
khdin, vuéng mdc trén thuc té trong viéc phdt hién, xit Iyj cdc hanh vi vi pham quy dinh vé

khai théc cdt, soi trén long song.
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That exploitation of river-bed sand and gravel is a heated issue leads to insecurity
and order in many localities. The paper points out difficulties and obtacles in reality
in detecting and handling violations of regulations on exploitation of river-bed sand

and gravel.

Keywords: Illegal exploitation of river-bed sand and gravel, Law on handling
administrative violations, the 2015 Penal Code.

ién nay, tinh trang khai thac trai phép
Htéi nguyeén khodng san (cat) trén cac
dong song hay viung bién dién ra &
nhiéu dia ban trén ca nudce. Dac biét nhirc nhoi
la nan t6 chitc khai thac khoang san (cat, soi)
trai phép trén long song thudc cac tuyén song
nhu song Hong, song LY, cac song thudc khu
vire Luc Pau Giang (song Cau, song Thuong,
song Dudng, song Thai Binh, song Luc Nam,
song Kinh Thay...). Thoi gian gan day, cac
hoat dong san xuat kinh doanh da bat dau
hoat dong tro lai, nhat la nhu cau st dung
vat liéu xay dung phuc vu cac cong trinh xay
dung tang manh. Clung véi do, cac co quan
chirc ndng tap trung vao hoat dong chong
dich bénh nén cé phan budng long quan ly
ddi véi hoat dong khai thac cat, séi. Do do,
tinh hinh vi pham phdap luat trong hoat dong
khai thac khoang san da c6 nhiéu dién bién
phtic tap 6 nhiéu dia phwong nhuw Thanh phd
Ha Noi, cac tinh Tuyén Quang, Quang Ngai,
Tién Giang, Thanh Hoba, Quang Binh, Vinh
Long...., da bi luc lugng chiic nang bat gitr
va phan anh trén cadc phuong tién thong tin
dai chung.
Hoat dong khai thac trai phép cat, soi
tran lan da 1am anh huong nghiém trong dén
dong chay, tac dong xdu dén moéi truong,
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dén viéc di lai binh thuong cua tau thuyén
va cudc sdng ctia nguoi dan hai bén bo song,
an toan giao thong duong thuy, anh huong
dén cac cong trinh thuy loi cling nhw hoat
doéng san xuat ctia nhan dan. Nhiéu noi sat
16 nghiém trong da lam mat dat canh tac cta
nguoi dan, dan dén tinh trang kién céo kéo
dai, gay bttc xtc trong du luan. Bén canh do,
viéc khai théc cat, kinh doanh bén bai doc cac
bo song cling la mot trong cac diéu kién lam
nay sinh cac loai toi pham nhw bao ké, tranh
gianh dia ban, cudong doat tai san, ¢4 y gay
thuong tich, gay rdi trat tu cong cong...; gay
anh huong khong nhé dén tinh hinh an ninh
trat ty, ddc biét 1a anh huwong dén moi truong
dau tu va phat trién kinh t€ ctia dia phuwong.
Trudce tinh hinh trén, Chinh phu, B Cong
an da chi dao cac don vi chitc nang va ban
hanh nhiéu k& hoach dé dau tranh véi toi
pham va hanh vi vi pham phéap luat lién
quan dén viéc khai thac cat trai phép. Tuy
nhién, do loi nhuan kinh t&€ mang lai rat cao,
cac vu viéc duoc phat hién chu yéu chi bi xt
ly hanh chinh khong c6 tac dung ran de nén
hoat dong khai thac cat trdi phép van dién ra
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$6 02 - 2021



PHAM THIPHUONG LOAN

thuong xuyén, ngang nhién, ngay cang tang
vé s6 lugng va mitc do trén nhiéu tuyén song,
gdy mat on dinh an ninh trat tu trén tuyén.

Theo d6, d€ on dinh va giai quyét duoc
nan khai théac trdi phép tai nguyén khoang
san trén long song, yéu cau dat ra la phai phat
hién, bat gitt va xtt ly hinh su, truy td duoc
cac doi teong mdi co tac dung ran de, phong
ngtra. Tuy nhién, thuc t€ viéc phat hién, xt
ly d6i v6i hanh vi vi pham quy dinh vé khai
thac cat, soi long song con gdp nhiéu kho
khan. Cu thé:

Thir nhat, kho khan trong phadt hign hanh vi
khai thdc cat, soi trdi phép

Qua tim hiéu thyc t€, nhiing ndm gan
day, phuong thitc, thu doan hoat dong cua
toi pham va vi pham phap luat vé khai thac
cat trén song rat tinh vi, da dang nhu: Daéi véi
cac mo duoc cap phép khai thac tai bai noi,
mot s6 ca nhan loi dung vi tri dugc cap gidy
phép khai thac cat bai noi, trong qua trinh hoat
dong khai thac da ti y dwa tau hiat vao khai
thac cat trén song, gidp vdi khu viec mo duoc
cap phép. Trén cac tuyén sdng, cac doi tuong
thuong xuyén thay doi quy luat, thoi gian, dia
ban hoat dong; 191 dung nhitng ngay nghi cudi
tuan, nghi 18 ctia cac co quan quan ly va luc
luong chitc nang. Loi dung diéu kién dia hinh
song trai dai, rong, nudc chay xiét, rat lanh vé
ban dém nén cac d6i twong thuong thuc hién
hanh vi khai thac cat vao thoi diém nay, ngay
ca ltuc thoi tiét xdu. Bang cha y, cac ddi twong
con tinh vi, nghién ctru lgi dung dia giéi hanh
chinh trén song chura dugc phan dinh cu thé va
chwa c6 can cit phap ly gitta cac dia phwong;
loi dung hoat ddng nao vét ludng duong thuy
hodc gidy phép khai thac khoang san ctia mot
s0 t0 chirc duoc cap phép dé khai thac ngoai
pham vi, khong dung thiét k&, khong dung trie
luong da duoc cap cd tham quyén phé duyét
hodc khai thac 1an dia gidi hanh chinh.

Viéc hoat dong khai thac cat trai phép
thuong gan lién véi mot s& hanh vi khac nhu
mua ban trai phép hdéa don dé€ hop thitc hda
s0 luong khoang san do cac doi twong da khai
thac trai phép. Trong qua trinh lyec long chiic
nang kiém tra, bat gitt, cdc ddi tuong khai
thac cat trai phép co cac biéu hién chong doi
nhw nhanh chdng rat dng hat, sén... bo chay
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sang dia phan gidp ranh; tit mdy, bo lai tau,
thuyén, nhay xuéng song bo tron... Tham chi,
khi bi kiém tra, bat gift, cdc ddi tuong khai
thac trai phép thuong phan tng rat manh
dong, dung v luc chong tra luc luong chirc
nang hodc de doa tra thu nguoi t6 giac...

Thir hai, kho khdin trong dp dung mot s6’ quy
dinh cia phdp ludt trong thiec tien xir Iy vi pham
khai thic cdt, soi long song

Mic du céc co quan chirc nang da nd luc
trong viéc xay dung hé thong van ban lam
hanh lang phap ly viing chic, co sé phap ly
day du cho viéc xt ly vi pham khai thac cat,
soi long song nhung trong qua trinh 4p dung,
thuc hién van xuat hién nhiéu khé khan, bat
cap trong cong tac dau tranh:

Viéc truy cttu trach nhiém hinh su theo
quy dinh tai DBiéu 227 Bo luat hinh sy nam
2015 (stra d6i, bd sung 2017) (sau day goi tatla
BLHS nam 2015) phai chitng minh dwoc thu
loi bat chinh tix 100 triéu dong hodc khoang
san tri gia tir 500 triéu dong tro 1én. DE o
can ctt dinh khung hinh phat theo quy dinh
tai Diéu 227, BLHS nam 2015 can phai tinh
tong so tién cac d6i tuong da thu loi bat chinh
trong qua trinh khai thac trai phép tai nguyén
khoang san. Tuy nhién, thyc té€ khi diéu tra
lam 16 cac vu an da c¢é 02 quan diém nhan
thitc khac nhau vé cach tinh so tién thu loi bat
chinh nhu sau:

- Quan diém 1: Hiéu vé cach tinh sO tién
thu loi bat chinh 1a s6 tién ma cac ddi tuong
da duwgc huong loi tir viéc da ban s6 luong tai
nguyen khai thac trai phép.

- Quan diém 2: Hiéu cach tinh sO tién thu loi
bét chinh la s6 tién ma cac d6i tuong da duoc
hudng 1¢i tir viéc da ban s6 luong tai nguyén
khai thac trai phép, trir di cac chi phi trong qua
trinh khai thac nhu: Chi phi dau mg, tién thué
nhan cong khai thac, cude bdce xtc...

Bén canh do¢, trong qua trinh dinh gia
khoang san con xudt hién tinh trang dinh gia
theo khung gia quy dinh van thap nén c6 thé
mot tau hut day cat nhung tri gia chi khoang
10 triéu dong. Do vay, mudn xt ly hinh sy
phai chitng minh cac d6i tuong ban duoc véi
s0 luong gap vai chuc lan hodac thu gitt duoc
s0 sach, héa don va chiing tir mua ban cta
doi twong pham toi.
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DPong thoi, khoan 1 Biéu 126 Luat Xa ly
vi pham hanh chinh nam 2012 quy dinh: “...
doi voi tang vit, phwrong tién dang bi tam giir do
bi chiéin doat, sir dung trdi phép dé"vi pham hanh
chinh thudc trieong hop bi tich thu thi trd lai cho
chu s¢ hitu, nguoi quan 1y hodc nguoi st dung
hop phdp. Trong truong hop nay, cd nhin, to'chirc
vi pham phai ngp mot khoan tién twong dirong tri
gid tang vdt, phwong tién vi pham vao ngdn sdch
nha nwéc”. Loi dung quy dinh nay, cac chu
phuong tién thuong lam hop dong cho thué,
muon tau thuyén cho cac d6i tuong lam thué.
Trong khi d6, nhitng ngwoi lam thué nay da
phan déu c6 diéu kién hoan canh khé khan
nén viéc ndp khoan tién phat twong duwong
gia tri tang vat, phuong tién vi pham rat kho
thuwe hién.

Mat khac, Nghi dinh s& 36/2020/ND-CP
ngay 24/3/2020 quy dinh vé x& phat vi pham
hanh chinh trong Iinh vuc tai nguyén nudc
va khoang san khi dua ra ap dung thuec tién
con ¢6 mot sd bat cap nhu: Viéc xac dinh vi
tri thuoc pham vi bao vé cong trinh thuy loi,
hanh lang bao vé luéng, pham vi luéng hay
pham vi bao vé cong trinh thudc két cau ha
tang giao thong duong thay ndi dia; viéc
ap dung hinh phat bd sung tich thu toan bd
khoang san dugc quy d6i bang tién chua duoc
quy dinh cy thé va chura ¢6 huéng dan thong
nhat, sau khi dinh gia thi giao lai khoang san
hay tiép tuc gitt lai sau khi nguoi vi pham da
ndp du so tién twong ung. ..

Thir ba, kho khdin trong viéc xdc dinh nhan thin,
lai lich ctia cdc doi twong tham gia trong vy dn

Qua nghién ctru, trao doi thuc tién cho
thdy, trong qua trinh thuc hién hanh vi khai
thac cat trai phép, cac d6i tuong tham gia voi
vai tro la nguoi truc ti€p thuce hién hanh vi
khai thac cat trdi phép cha yéu 1a nguoi lam
thué, ¢ nhiéu dia phuong khac nhau, khong
hop dong lao dong, dén lam theo thoi vy,
khong dang ky tam trd, tam vang, nhiéu ddi
twgng chi biét tén cua nhau ma khong biét rd
cu thé vé nhan than, lai lich. Ngoai ra, chu
tau, thuyén khai thac cat con st dung lao
doéng ngoai tinh, chua 6 tién an, tién sy vé
hanh vi khai thac khodng san trai phép, cho
an, ¢, sinh hoat trén tau, hoat dong Itu dong
trén cac tuyén song. Do vdy, viéc xac minh
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nhan than ctia ddi twong da truc tiép tham gia
khai thac trudc d6 cting nhue xac dinh dwoc
luong khoang san ma cac ddi twong da tham
gia khai thac trai phép cung s6 tién thu lgi
bat chinh délam can ctt truy ctu trach nhiém
hinh sy gap rat nhiéu kho khan.

Ngoai ra, d6i vdi cac d6i twong co vai tro
chinh trong cac cong ty nhu Giam d6c cong
ty, Chu tich Hoi dong quan tri... thuong
giao cho mét d6i twgng diéu hanh chiu trach
nhiém, con ban than ho “ding ngoai”, khong
chi dao, khong kiém tra, khong diéu hanh
viéc khai thac trai phép. Do do, co6 can c
chiing minh vai tro chi dao cua cac d6i tuong
dung dau la rat kho khan.

Nhitng kho khan, vuong mic néu trén
da phan nao lam anh hwong dén két qua cua
viéc phat hién, xtt ly vi pham khai thac cat, soi
long song hién nay. Vi vay, d€ nang cao hiéu
qua hoat dong nay, cac co quan chitc nang,
dac biét la cac co quan chuyén mon, trong
d6 c6 Toa 4an nhan dan tdi cao, Vién kiém sat
nhan dan t6i cao can nghién cttu lam ro thém
cac ndi dung quy dinh ctia phap luat, nhat
la quy dinh tai Diéu 227 BLHS nam 2015 vé
hanh vi thu loi bat chinh d& huéng dan cac
don vi, dia phuong ap dung cho dong bd,
théng nhat, phuc vu c6 hiéu qua cho cong tac
dau tranh, phong, chdng cac hanh vi vi pham
nay trén toan qudc.

Bén canh do, cac lyc lwong chuyén mon
khac phai ddy manh thuc hién cac hoat dong
nghiép vu dé& nam bat tinh hinh, thu thap
thong tin mot cach day du, kip thoi phat hién
nhing so hd, thiéu sot dé kién nghi, dé xuat,
tham muu cho cac cdp c6 thdm quyén stra d6i
cac quy dinh phap luat cho phu hgp vdi tinh
hinh thuec tién. Qua d6, ting cuong hiéu luc,
hiéu qua trong phong ngtra, ddu tranh hanh
vi vi pham phap luat trong Iinh viec khai thac
khoang san noi chung va khai thac cat, soi
long song noi riéng./.
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