_ HOAN THIEN QUY DINH PHAPLY
VE TOI KHUNG BO TRONG B0 LUAT HINH SU NAM 2015

BUI DPINH TRONG*

Bai viét phin tich mot s6 vuong mdc, bat cdp trong quy dinh vé t6i danh khiing b6 quy dinh
tai Diéu 299 B ludt hinh sy ndm 2015, sia d6i, bé sung nam 2017 (BLHS ndm 2015). Tir dé,
dua ra cic phuwong huong cu thé nham gop phin hodn thién quy dinh phdp ludt vé téi danh nay
trong BLHS va ndng cao nhdn thiic ciia nguoi c6 tham quyén trong cong tdc dp dung phdp ludt

tai cdc giai doan tién hanh t0 tung.

Tir khéa: Khiing b, t6i khiing bo, B ludt hinh su.
Ngay nhdn bai: 20/4/2021; Bién tdp xong: 20/4/2021; Duyét dang: 24/4/2021

This article analyzes some shortcomings in the crime of terrorism specified under Article
299 of the 2015 Penal Code (amended and supplemented in 2017). From there, specific
directions to complete legal provisions on this crime and raise awareness of competent

persons in criminal proceedings are set out.
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1. Quy dinh ctia Bo luit hinh suw vé tdi
khung bo

Khung bé - nguy co, moi de doa hién hiu
d6i voi cudc song on dinh ctia con nguoi, an
ninh ctila moi qudc gia, cling nhw sy bao ton va
phat trién nén van minh nhan loai trong thé ki
XXI'. Vi vay, “noi luat hoa” cac quy dinh cua
phap luat qudc t€ ciing nhu tich cuc tham gia
hop tac quoc t€ tro thanh xu thé tat yéu cta tat
ca cac qudc gia trong linh vyc phong, chdng
khung ba.

Tai Viét Nam, viéc ghi nhan t6i khung bo
voi muc dich gay ra tinh trang hoang s¢ trong
cong chung, duoc quy dinh lan dau tién tai
biéu 230a BLHS nam 1999, stra ddi, bd sung
nam 2009 (BLHS nam 2009). Trudc nhitng thach
thirc, yéu cau maoi vé hoan thién hé thdng phap
luat trong cong tac ddu tranh phong, chéng
khing bo, ngay 27/11/2015 tai ky hop thuw 10,
Qudc hoi khoa XIII, BLHS ndm 2015 da duoc
thong qua voi nhiéu diém méi trén co s& k&
thira va phat huy quy dinh tai Diéu 230a BLHS
nam 2009. Téi khuing bd quy dinh tai Diéu 299

! IlpaBoBasg oOcHOBa OOPBOBI C DKCTPEMUIMOM

n teppopusmom (Co so phdp Iy nham chong chii
nghia cuc doan va khing bo). Ngu6n truy cap:
https://cao.mos.ru/countering-extremism/the-
legal-basis-of-the-fight-against-extremism-and-
terrorism/?fbclid=IwAR1EDzf-a3puECyvbJmXBcb6
4hAU1dC2X5Nd 1jmwIPKZItMm67qJJU30FjM.
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BLHS nam 2015 da quy dinh cu thé, rd rang
hon vé tiing nhdm hanh vi va da b6 sung thém
khoan 4 véi quy dinh “nguoi chudn bi pham tgi
bi phat tu tir 01 nam dén 05 ndm”. Ngoai ra, hinh
phat cta tdi khing bd quy dinh tai Diéu 299
BLHS ndm 2015 cling da tang nang hon so vdi
muc quy dinh tai Diéu 230a BLHS nam 2009.

Cac yéu t6 cau thanh t6i khung bs duoc thé
hién thong qua mot s6 ndi dung sau:

Khidch thé: Toi pham xam pham an toan cong
cong, trat tu cong cong; xam pham quyén bat
kha xam pham vé tinh mang, tw do than thé,
sttcc khoe ctia cong dan va tai san ctia co quan,
t0 chitc, cad nhan.

Mt khich quan: Hanh vi xam pham tinh
mang nguoi khac hodc pha huy tai san cta co
quan, t6 chtrc, cd nhan quy dinh tai khoan 1.
Hanh vi de doa xam pham tinh mang nguoi
khac, pha huy tai san cua co quan, td chtrc
ca nhan hodc ¢6 nhiing hanh vi uy hiép tinh
than khac quy dinh tai khoan 3. Nhém hanh
vi quy dinh tai khoan 2 gom thanh 1ap, tham
gia t0 chiic khung bg, t6 chuc tai trg khung
b3; cudng ép, 16i kéo, tuyén mo, dao tao, huan
luyén phan ti khung b6; ché tao, cung cip vl
khi cho phan ti khung bd; xdm pham tw do
than thé, stecc khoe hodc chiém gitr, lam hw hai
tai san cuia co quan, to chirc, ca nhan; tan cong,

* Thuong 1ty, Giang vién Khoa Nghiép vu co ban, Hoc
vién An ninh nhan dan
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xam hai, can tro, gay r6i loan hoat dong cua
mang may tinh, mang vién thong, phuong tién
dién tr cua co quan, to chikc ca nhan.

Mt chii quan: Toi pham dwoc thirc hién dwéi
hinh thitc 18i ¢ y. Dau hiéu bat budc trong cau
thanh toi pham cta toi khung bd 1a muc dich
gay ra tinh trang hoang so trong cong ching
cua nguoi pham toi.

Chu thé: La bat ¢ nguoi nao ¢ nang luc
trdch nhiém hinh sw va t&r da 14 tudi trd 1én.
Tuy nhién, tai truong hop khoan 3 cta Diéu
299 BLHS nam 2015, chu thé cta tdi pham nay
la bat ce nguoi nao cd di nang luee trach nhiém
hinh su va tir da 16 tudi trd 1én.

2. Mt s6 vudng mac, bat cap khi ap dung
toi danh khung bo

Mic di1 khong thé pht nhan nhiing c8 gang
vé mat 1ap phap nhung “ndi dung quy dinh
trong cau thanh ctia mét s tdi pham, trong do
6 ¢6 toi khing b6 con cé mot sd bat cap, khod
khédn chitng minh trén thuece t€, gay khong it tro

ngai cho cong tac diéu tra, x( ly, tham chi la dé

lot toi pham”2 Cu thé la:

Thit nhdt, vé kij thudt lap phdp

Vudng mac, bat cap nay thé hién 16 trong
viéc thiét k&€ mo hinh cdu thanh cua tdi pham
va dau hiéu muc dich cua toi pham.

D0oi v6i viéc thiét ké mo hinh cau thanh cta
t0i pham: Toi khung b6 quy dinh tai Diéu 299
BLHS nam 2015 thién vé liét ké mot loat cac
hanh vi nguy hiém cho xa hdi tac déng dén
cac d6i tuong hon la khai quat héa cac hanh

vi khung b&, dan téi khé khan trong giai thich
luat va kho chitng minh trén thuec té.

Theo quy dinh tai khoan 1 Diéu 299 BLHS
nam 2015, “nguoi khac — con ngu’cn” “tai san”
la d6i tuong tac dong (khach thé cta toi pham)
nhung khoan 2, 3 lai khong néu ra d6i tuong
tac dong cu thé ma chi néu “Pham tdi trong
truong hop...”. Cach quy dinh nhu vay c6 the
dan t6i suy luén cht quan cho rang d6i tuong
tac dong quy dinh tai khoan 1 cting la d6i tuong
tac dong cua t0i pham quy dinh tai khoan 2,
khoan 3 Diéu 299. Tuy nhién, suy luan nay
mang tinh khién cudng va thiéu chinh xac, boi
néu suy luan nhu vay thi quy dinh tai khoan

2 Hoi dong phdi hop cong tac phd bién, gido duc
phap luét ciia Chinh phu (2009), “Ludt sira d6i, bd'sung
m@t s6diéu ciia Bg ludt hinh su”, Ddc san tuyén truyén
phap luat, s6 07, Ha Noi, tr 13-15.
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1 Diéu 299 sé la cau thanh toi pham (CTTP)
co ban, quy dinh tai khoan 2 hoac khoan 3 la
CTTP giam nhe va dé pham t6i quy dinh tai
khoan 2 hoac khoan 3 thi trudc hét phai thoa
man quy dinh tai khoan 1 Diéu 299.

Nghién cttu quy dinh tai Diéu 299 chi ra
rang, nhitng hanh vi liét ké tai diém a, b va
diém c khoan 2 khong thong nhat voi mo ta
vé mdt khach quan véi hanh vi quy dinh tai
khoan 1. Boi 1€, hanh vi “thanh lap, tham gia
to chtec khung bd, t6 chtic tai trg khung bd”;

“cudng ép, 16i kéo, tuyén mo, dao tao, huan
luyén phan ti khung b6; ché tao, cung cip vl
khi cho phén t&r khung b4” va hanh vi “tan
cong, xam hai, can tro, gay rdi loan hoat dong
clla mang may tinh, mang vién thong, phuorng
tién dién t& cua co quan, t6 chirc, ca nhan”
néu c6 duoc thuc hién (thuwong 1a bi mat) thi
chua thé gay ra tinh trang hoang so trong cong
ching hodc chua thé triee ti€p xam pham tinh
mang, stcc khoe ctuia nguoi khac. Néu coi day la
mot loai hanh vi khach quan, doc lap véi hanh
vi gay hoang so trong cong chung... thi lai
khong phu hop vi trong mot diéu luat khong
thé cé hai mod ta vé ciu thanh co ban cua toi
pham?. Diéu nay cho thay quy dinh tai khoan 2
va khoan 3 hoan toan ddc lap vdi quy dinh tai
khoan 1 va khéng chira dung dau hiéu dinh toi
quy dinh tai khoan 1 Diéu 299. Do d6, khong
thé coi khoan 1 1a CTTP co ban va khoan 2,
khoan 3 la CTTP gidm nhe. Mac du, hién nay
Viét Nam chua ghi nhan mot truong hop nao
lién quan dén toi khung bd nhu’ng voi nhimg
ton tai nhu trén, néu khong c6 sw khac phuc
kip thoi sé gay ra rat nhiéu kho khan cho cac co
quan te phap trong thoi gian toi.

Déi voi dau hiéu muc dich cua toi khung
bd, muc dich gay ra “tinh trang hoang so trong
cong chung” la dau hiéu “bat budc” trong
CTTP cua t0i khing bd. Tinh trang hoang so
trong cong chung quy dinh tai khoan 1 Diéu
299 duoc hiéu 1a - trang thai tam ly lo lang, so
hai, hoang mang ctia nguoi dan vé an toan tinh
mang, stic khoe, tai san, cac quyén va loi ich
hop phap khac ctia ho”*.

® Pham Thai Son (2020), Luan van Thac si: “Cdc tgi
pham vé khiing bd trong B ludt hinh sw Viét Nam ndam
2015”, Khoa Luat, Pai hoc Qudc gia Ha Noi, tr 57.

* Nghi quyét s6 07/2019/NQ-HDTP ngay 25/10/2019
cua Hoi dong tham phan Toa 4n nhan dan t6i cao
“Vé huéng dan ap dung mot s6 quy dinh tai Digu 299
va Diéu 300 ctia B6 luat hinh su”.
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Tuy vay, tham khao kinh nghiém lap phap
cua Lién bang Nga cho thay, ddu hiéu “gay ra
hoang s¢ cuia cong chung” cung véi dau hiéu
“gay nguy hiém chét nguoi, gay thiét hai dang
ké vé tai san hodc cac hau qua nghiém trong
khac” quy dinh tai Diéu 205 BLHS Lién bang
Nga chi dwgc xem nhu la muc dich ban dau
(muc dich trung gian) cta nhitng ké khtung
bd d€ qua dé dat duwgc muc dich cudi cung’.
Hay ndi cach khéc, “gay ra hoang so ctia cong
ching” khong phai la muc dich cudi cung ma
cac d6i twong khiing b6 hudng téi thong qua
viéc thye hién hanh vi khing bd. Do d9, tai
biéu 205 BLHS Lién bang Nga, Nghi quyét
sO 41 ngay 03/11/2016 ctia Hoi dong Toa an
t0i cao Lién bang “Vé stra d6i Nghi quyé’t sO1
ngay 09/02/2012 cua Hoi dong Toa an t6i cao
Lién bang Nga ve mot s8 van dé thuc tién tw
phap trong cac vu an hinh sy vé cac tdi pham
khung bd”® va Luat lién bang s6 35 ngay
06/3/2006 vé “Chong khung bd”” cta Lién
bang Nga xac dinh muc dich cudi cung cta
viéc thuc hién cac hanh vi khing b duoc xac
dinh la “gay ra tinh trang mat 6n dinh trong
hoat dfng cuia cac co quan chinh quyén hodc
t0 chtrc qudc t€ hodc tac dong dén viéc dua ra
quyet dinh ctia cac co quan chinh quyen hoac
to chirc quoc té”. Vi vay, tac gia cho rang can
phai nghién cttu stra ddi, quy dinh ctia Diéu
299 BLHS nam 2015 khi dé cap dén ddu hiéu,
muc dich cua toi khung bé.

> VYroaosuwii kogekc Poccuiickoit Pegepariym»
or 13.06.1996 N 63-®3 (pea. ot 24.02.2021, ¢ m3m.
Ot 08.04.2021 (B§ ludt hinh sw Lién bang Nga ngay
13/6/1996 s0" 63-FZ — sira déi ngay 24/02/2021, chinh
sita ngay 08/4/2021). Ngudn truy cap: http://www.
consultant.ru/document/cons_doc_LAW_10699/ .

¢ [Tocranosaenue I1aenyma Bepxosroro Cyaa PO or
09.02.2012 N 1 (pea. ot 03.11.2016) «O HeKoTOpBIX
BOIIpOCaX Cy4eOHOM MpaKTUKU [0 YTOAOBHBIM
delaM O IPeCTyIAEHUAX TeppOPUCTIIECKOI
HanpasAeHHOCTU». (Nghi quyét s6'1 ngay 09/02/2012
ctia HYi déng Toa dn t6i cao Lién bang Nga — sika d6i ngay
03/11/2016 Vé mot s6’van dé thuec tién tw phdp trong cic
vu dn hinh sw vé cic tgi pham khing bg). Nguon truy
cap: http://www.consultant.ru/document/cons_doc_
LAW_125957/ .

7 QepepaapHblil  3akoH «O IIPOTUBOAENICTBUU
Teppopusmy» o1 06.03.2006 N 35-O3 (Ludt chong
khiimg bé" ngay 06/3/2006 s6° 35-FZ ctia Lién bang
Nga). Nguon truy cap: http://www.consultant.ru/
document/cons_doc_LAW_58840/ .
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Thit hai, vé sir dung thudt ngit phdp lj
“Nguoi khac” la thuat ng phap ly dwoc

dé cap tai khoan 1 va diém ¢ khoan 2 Diéu
299, cung voi cac thuat ngr “co quan, to chirc,
ca nhan” duoc st dung dé chi doi tuong tac
dong cua toi pham. Cho dén nay, chua c6 van
ban quy pham phdp luat chinh thitc nao giai
thich vé thuat ngr “nguoi khac”, ngay ca Nghi
quyét sd 07/2019/NQ-HDTP ban hanh ngay
ngay 25/10/2019 ctia Hoi dong tham phéan
Toa an nhan dan t6i cao quy dinh vé ”Hu’ong
dan 4p dung mot s6 quy dinh tai Diéu 299 va
biéu 300 ctia Bo luat hinh su” (Nghi quyét s6
07/2019/NQ-HDTP) ciing khong giai thich vé
thuat nglt nay. Diéu do6 co thé dan téi nhiing
suy luan cht quan, khong c6 co so vé doi
twong tac dong ctia tdi pham khing bd, tao
ra kho khan khong can thiét cho hoat dong ap
dung phap luat.

Thit ba, vé sy mé ta hanh vi nguy hiém cho
xd hoi

Nghién ctru vé cac hanh vi nguy hiém quy
dinh tai Diéu 299 cho thay toi khung bd duoc
quy dinh bang cach liét ké mot loat cac hanh vi
nguy hiém cho xa hoi. Viéc liét ké mot loat cac
hanh vi nguy hiém cho xa héi nhu vay la cu
the, chi tiét, tao co s6 phap ly dé xt Iy nghiém
khac vé nhiéu toi pham nhung lai chua phan
anh day du cac hanh vi nguy hiém cho xa hoi
ctia chu thé thyc hién hanh vi pham t6i. Nhém
hanh vi quy dinh tai diém a, b khoan 2 Diéu
299 van chuwa dap tng duoc day du yéu cau
ctia thuc tién d&u tranh Chong toi pham. Viéc
bd sung cac nhom hanh vi néu trén mai chi
tao ra co so phap ly d€ truy cttu trach nhiém
hinh sy d6i v6i nhém cac hanh vi nay ma
chua tao ra co so phap ly d€ dau tranh voi cac
hanh vi khing b6 khac nhu hanh vi kéu goi
cong khai thuc hién hanh vi khing bg; bién
minh cdng khai hodc tuyén truyén chu nghia
khung bg; t6 chirc va tham gia vao hoat dong
cta cong dong khung bd; t6 chire va tham gia
vao nhém vi trang bat hop phép...5. Diém a
khoan 2 Diéu 299 dé cap t6i hanh vi “thanh
lap, tham gia td chitc khing bg, t6 chire tai tro
khting bg”, dong thoi hanh vi nay cing duoc
quy dinh tai biéu 300 (Toi tai trg khiuing bd).
bay la sy khong thong nhat vé cung mot loai

8 P& Khdc Huong (2015), Luan an Tién si: “Cic ti
pham vé khing b trong ludt hinh sy Vigt Nam”, Vién
Han 1am khoa hoc xa hdi Viét Nam, Hoc vién Khoa
hoc xa hoi, Ha Noi, tr 112-113.
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hanh vi vi tai trg khung bd cé thé thuc hién
dwdi danh nghia cd nhan, nhém nguoi hoac
t0 chttc tién hanh va néu do t6 chiic tién hanh
thi phai cé budc thanh 1ap, tham gia.

Thit tu, vé sy mé ta hanh vi nguy hiém cho
xd hi giita t6i khung b6 véi mot s t¢i pham
khac quy dinh trong BLHS ndam 2015

Déi chiéu, so sanh quy dinh phép ly hinh
su tai Diéu 299 va Diéu 113 cho thdy su chong
chéo trong quy dinh vé hanh vi nguy hiém cho
xa hoi gitra hai tdi pham nay. Cu thé, hanh vi
“xam pham tinh mang ctia nguoi khac hodc
pha huy tai san cta co quan, t6 chirc, ca nhan”
tai khoan 1 Diéu 299 trung véi hanh vi tai
khoan 1 Diéu 113; hanh vi quy dinh tai diém
a, b, d khoan 2 Biéu 299 trung v6i hanh vi quy
dinh tai diém a, b, d khoan 2 Diéu 113; hanh
vi “xam pham tuw do than thé, stec khoe hodc
chiém gitt, lam hw hai tai san cta co quan, t6
chttc, cd nhan” dwoc quy dinh khong chi tai
diém c khoan 2 Diéu 299 ma con duoc quy
dinh ca tai diém c khoan 2 Diéu 113; hanh vi
“de doa xam pham tinh mang, de doa pha huy
tai san cua co quan, t6 chitc, ca nhan hodc cd
hanh vi uy hiép tinh than” quy dinh tai khoan
3 Diéu 299 trung véi hanh vi quy dinh tai
khoan 3 Diéu 299.

Bén canh d6, cing ton tai suw lap lai vé
hanh vi nguy hiém cho xa hoi gitra toi khing
bd voi toi giét ngu(‘yi (Diéu 123); tdi cO y gay
thuong tich hodc gay ton hai cho sttc khoe
ctia ngvzm khac (Diéu 134); toi bat, gitr hodc
giam nguoi trai phap luat (biéu 157). Thuc
chat, hanh vi xam pham tinh mang cta con
nguoi trong toi khung bé c¢6 cung ban chat,
ndi dung, hinh thirc thé hién véi hanh vi
nguy hiém cta t6i giét nguoi. Hanh vi xam
pham dén tu do than thé, sttc khoe quy dinh
tai diém c khoan 2 Biéu 299 trung lap vdi
hanh vi quy hiém cho xa hoi cua t0i ¢d y gay
thvzong tich hoac gay ton hai cho stic khoe
cua ngu(n khéc va toi bat, gitt hodc giam
nguwoi trai phap luat.

3. Khuyén nghi hoan thién néi dung quy
dinh vé t9i khung bé trong B luit hinh sy
nam 2015

Tt nhlmg vudng mac, bat cap néu trén, tac
gia cho rang dé€ hoan thién quy dinh phap ly
tai Diéu 299 BLHS nam 2015 can:

Mot 1a, siva d6i, quy dinh v6 didu hiéu muc dich
cua t0i khiing bo’
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Hién nay, trong cdu thanh ti pham cua toi
khung bd, “trang thai tam li lo lang cua ngu:01
dan vé sy an toan tinh mang, strc khoe, tai san,
cac quyeén va loi ich hop phap khac cua ho” la
dau hiéu cho phép phan biét t6i khung bé véi
t6i khting b6 nham chdng chinh quyen nhan
dan quy dinh tai Biéu 113 BLHS nam 2015 va
v&i cac tdi ¢4 y xam pham tinh mang, stecc khoe,
tw do than thé cling nhu cdc tdi ¢4 y xam pham
so hitu®. Dong thoi, day ciing la d&u hiéu bat
budc trong CTTP cua toi khiung bd. Sé di nhw
vay boi trong BLHS c6 hai t0i danh la khiang
b& nham chdng chinh quyén nhan dan (Piéu
113) va t6i khung bd (Diéu 299). Trong khi do,
hau hét cac qudc gia trén thé gidi chi quy dinh
mot t6i danh “T6i khung b6” duy nhat trong
BLHS ctia qudc gia minh™.

Theo quy dinh cua luat phap qudc t€ ciing
nhu phap ludt cia mot s6 qudc gia trén thé
gioi, cac doi twong khung bo thuong thuc hién
nhiing hanh vi ddc biét nguy hiém cé kha nang
gay thuong vong 16n cho nguoi dan nhw danh
bom, min, gay chay, nd,... d€ gay ra tinh trang
hoang so trong dan chiing, qua do tac dong,
dua ra yéu sach ddi véi chinh quyén, t6 chirc
qudc t€ thyc hién hodc khong thuc hién yéu
sach ctia Chung11 Cu thé nhu: Khoan 1 biéu
1 Cong wdc quoc t€ vé chong bat céc con tin
quy dinh “nguoi nao bit giit hodc giam cim va
de dog giét, lam bi thwong hodc tzep tuc giam cim
ngueoi khdc nham muc dich cu’ang ep bén thir ba, cu
thé'la mot qudc gia, mot 6 chirc qudc té'lién chinh
phii, mgt phdp nhin hodc mét thé’ nhin hodc mét
nhom ngueoi phai lam hodc khéng lam mot viéc nao
do nhw mot diéu kién ro rang hodc ngim hiéu dé
phong thich con tin, thi bi coi la pham tdi bit con
tin”; diém b khoan 1 Biéu 2 Céng wdc qudc t€

* Nghi quyét s6 07/2019/NQ-HDPTP ngay 25/10/2019
cua Hoi dong tham phan Toa 4n nhan dan t6i cao
“Vé huéng dan ap dung mot s6 quy dinh tai Dieu 299
va biéu 300 ctia BO luat hinh su”.

10 Adopodees Huxmra Asexkcanaposuu (2019),
Marucrepckast AVICCEpTaLIVISL: Yroaosuast
OTBETCTBEHHOCTh 3@  TEPPOPUCTUUYECKUIT  aKT,

Kadeapa yroaosHoro mpasa U KPUMUHOAOIUIL
Wucruryr - AaTarickuit
yamsepcutet, bapnaya, C 91 , crp 13-18 (Dorofeev
Nikita Alexsandvich (2019), Ludn vin Thac si: Trdch
nhigm hinh sw d6i voi hanh vi khiing bé, B§ mon Ludt hinh
sw va Toi pham hoc, Dai hoc Tong hop Quoc gia Altai,
Thanh phd Barnaul, tr. 13-18).

11 p§ Khac Huong (2015), tidd, tr66.

rOCyAapCTBEHHBIN
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vé tran 4p hanh vi tai trg cho khung bd quy
dinh “Hanh vi khdc voi y dinh giét hai hodc lam bi
thwong ning thwong dan, hodc nguwoi khdc khong
tham gia tich cwc vao hoat dong thu dich trong
hoan canh c6 xung dgt vii trang khi xét vé ban chat
hodc hoan canh xay ra thi hanh vi d6 c6 muc dich
khiing bo’dan cuw hodc ép budc mgt Chinh phii hodc
m@t t6 chitc quoc té’lam hodc khong lam mot viée
¢1”. Trong khi d6, phap luat ctia nhiéu nude
cting quy dinh “nham muc dich chinh tri” 1a
d&u hiéu ctia hanh vi khiing b6 nhu tai khoan 1
biéu 205 BLHS Lién bang Nga quy dinh “Thirc
hién hodc de doa thuwc hién vu nd, chdy hodc cdc
hanh vi khic de doa nguoi din hodc gdy thiét thiét
hai ding ké vé vit chat hodc gdy thigt hai nghiém
trong khidc nham muc dich tic dong dén viéc thong
qua cdc quyét dinh cua cdc co quan chinh quyén
hodc cdc t0 chikc qudc té'thi bi phat ti tir 10 nam
dén 15 nam™? ...vv.

Thyc tién cling cho thdy, cac d6i tuong
thuc hién cac hanh vi khung bo ciing thuong
huwdng tdi viéc thiec hién yéu sach cta chung.
bién hinh nhw cac d6i twgng khung bé cta td
chire khung b6 Nha nuwée Hoi gido twe xung IS
tién hanh cac hanh vi nhu danh bom liéu chét,
sat hai thuwong dan vo toi bang cac hinh thikc
man do ...vv, nham chiém gitt mot phan lanh
thd trai dai rdng 16n va thanh 1ap nha nudc tu
xung la mot “Vwong qudc Hoi gido”.

T nhitng phan tich trén cho thdy, can phai
stra doi, quy dinh r6 muc dich cua toi pham quy
dinh tai Diéu 299 BLHS nam 2015 theo hudéng
“Thuec hién hanh vi... dan téi tinh trang hoang
so trong cong chung hodac gay thiét hai dang ké
vé vat chat hodc gay ra thiét hai nghlem trong
khac nham muc dich téc dong dén viéc thong
qua cac quyét dinh ctia cac co quan chinh quyén
hodc cac to chic qudc t€ thi...”.

Hai la, logi bo vigc sir thudt ngir “nguwoi khdc”
trong ngi dung diéu ludt

Tuy duoc st dung dé€ chi rd d6i tuong tac
dong cua toi khung bd véi muc dich “gay ra
tinh trang hoang so trong cong ching” va la
co so dé€ phan biét ddi tuong tac dong cua toi
pham quy dinh tai Diéu 299 véi ddi tuong tac

12 Vroaosubli Kogekc Poccuiickont Peaepariym»
or 13.06.1996 N 63-®3 (pen. or 24.02.2021, ¢ usm.
Ot 08.04.2021. (B9 ludt hinh sw Lién bang Nga ngay
13/6/1996 s6 63.FZ — sira doi ngay 24/02/2021, chinh
swwa ngdy 08/4/2021). Nguon truy cap: http:/ www.
consultant.ru/document/cons_ doc LAW 10699/ .
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dong quy dinh tai Diéu 113 va mot s6 toi pham
khdc cia BLHS nhung thuat ngtt “ngwoi khac”
chuwa duoc quy dinh va giai thich tai bat ky van
ban phap ly nao.

Nghién ctru cac quy dinh trong BLHS cho
thdy, d6i véi mot s6 toi pham c6 nhitng diém
twong dong vé hanh vi pham tdi thuc hién
(nhu da dé cap o trén) trong noi dung ctia Biéu
luat, kh6ng nhat thiét phai chi ra d6i tuong
tdc dong cuia toi pham. Dong tinh véi quan
diém lap phap nay, tac gia cho rang dé tranh
nhiing suy luan chu quan, khéng can thiét vé
d6i tuwong tac ddng cua toi pham quy dinh tai
biéu 299 thi khong can quy dinh vé d6i tuong
tac dong (nguoi khac) trong ndi dung diéu
luat. Pong thoi, DBiéu 5 Nghi quyét sd 07/2019/
NQ-HDTP da quy dinh vé viéc truy cttu trach
nhiém hinh sy trong mot s6 truong hop cu
thé. Theo d6, truong hop doi tuong pham toi
thuee hién hanh vi khung b6 ma xam hai dén
tinh mang ctia nhitng nguwoi khong phai la
can by, cong chirc v6i muc dich tac dong dén
viéc thong qua cac quyét dinh ctia cac co quan
chinh quyén hodc cac t6 chirc qudc t€ thi sé bi
truy ctru trach nhiém hinh sy theo quy dinh tai
biéu 113. Trong treong hop ddi twong pham
t01 thuee hién hanh vi khiing b6 ma xam hai dén
tinh mang cua nguoi khac khong hudng t6i
muc dich chong chinh quyén nhan dan cling
nhw muc dich tadc ddng dén viéc thong qua cac
quyét dinh cua cac co quan chinh quyén hodc
cac t6 chuic quoc t€ thi tuy ting treong hop
cu thé bi truy ctu trach nhiém hinh su vé ti
pham twong ting.

Ba la, loai bo quy dinh vé nhom hanh vi “thanh
ldp, tham gia t6 chirc tai trg khung bo” quy dinh tai
diém a khodn 2 Diéu 299 BLHS nam 2015

“Thanh lap, tham gia t6 chtic tai tro khung
bd” la nhom hanh vi nguy hiém can phai
loai trir ra khoi doi séng xa hoi nhung nhém
hanh vi nay da duoc quy dinh tai Biéu 300
BLHS nam 2015. Boi 1€, hanh vi tai tro khing
bd ¢ thé duoc thuc hién dwdi danh nghia
cta ca nhan, nhéom nguwoi hodc t6 chtc tién
hanh va néu do td chtrc tién hanh thi phai c6
budc thanh 1ap, tham gia vao td chtc tai tro
khung bé6. Do do, kh()ng can thiét phai quy
dinh vé nhom hanh vi “thanh 1ap, tham gia
to chtre tai tro khung bd” tai Biéu 299 BLHS
nam 2015.

Bon la, chi r6 hanh vi khiing bo’ dién hinh dé
thong qua do, hinh thanh nhom hanh vi CITP co
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ban va xdy dwng nhom hanh vi cdu thanh tinh tiét
tang ndang hay giam nhe quy dinh tai diéu ludt nay

Thuc t& vu khung bé kinh hoang tai My
ngay 11/9/2001, vu danh bom khung bd tai
Thai Lan ngay 18/08/2015, vu danh bom lién
hoan ddm mau tai Sri Lanka ngay 21/04/2019,
vu danh bom khung bd tai Philippin ngay
24/08/2020, cac vu khiang bd do cac ddi tuong
cua to chitc khung bo IS thuc hién, cling nhw
cac vu khung b6 do cac doi tuong caa td chuc
khung bd “Viét Tan”, “Chinh phu quoc gia
Viét Nam 1am thoi” va “Triéu dai Viét” thuc
hién tai nudc ta thoi gian qua chi ra rang dé
dat dwoc muc dich cua minh, cac d6i tuong
khung b thuong tién hanh cac vu nd, chay
hodc thuce hién cac hanh vi khac. Tham khao
kinh nghiém lap phap ctia mot s6 qudc gia cho
thdy, quy dinh vé t6i khung b cua cac qudc
gia thuong khai quat hoa cac hanh vi khung b6
dién hinh dé hinh thanh CTTP co ban cua t6i
pham. Dién hinh nhu tai Biéu 205 BLHS Lién
bang Nga quy dinh “Thuec hién de doa thiec hién
oy chdy, né'hodc cdc hanh vi khic dan t6i tinh trang
hodng so trong cong chiing hodc giy thigt thi¢t hai
ding ké' vé vit chit hodc gdy ra thiét hai nghiém
trong khdc nham muc dich tic dong dén viéc thong
qua cdc quyét dinh cua cdic co quan chinh quyén
hodc cdc t0 chike qudc té'thi bi phat ti tir 10 nam
dén 15 nam”.

Trén co so do, tac gia cho rang can khai quat
héa hanh vi khing b6 dién hinh nhw chay, né
hodc cac hanh vi khéc d€ thdong qua d6 hinh
thanh nhém CTTP co ban, trén co so d6 xay
dung nhom hanh vi cau thanh tinh tiét tang
ndng hay giam nhe quy dinh tai diéu luat nay.

Nam la, cin tach nhém hanh vi quy dinh tai
khodan 2 Diéu 299 thanh cic diéu ludt twong 1eng.
Dong thoi, cin nghién citu “phdp dién héa” mot
s0"hanh vi khung bo chwa dwoc quy dinh tai Diéu
299 nhuw hanh vi kéu goi cong khai thiec hién hanh
vi khung bo, bign minh cong khai hodc tuyén
truyén chu nghia khiing bo, t6 chirc va tham gia
vao hogt dong cia cong dong khing bo, o chirc
va tham gia vao nhom vii trang bat hop phap...
va quy dinh thugc Muc 3 Chuwong XXI “Cic toi
xam pham an toan cong cong, trat tir cong cong”
BLHS ndam 2015.

Tém lai, t6i khung bd quy dinh tai Diéu 299
BLHS nam 2015 la ti pham co6 tinh chat va
mttc d nguy hiém cho xa hoi ddc biét 16n. Mac
dti da c6 nhitng budc tién khong nging, tuy
nhién trudc yéu cau cua thuc tien ddu tranh
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phong, chéng khung bd tai Viét Nam va xu
thé hop tac toan cau trong linh viee nay thi viéc
hoan thién quy dinh phép ly d6i véi toi khung
bé can phai tiép tuc xem xét ky ludng, ti mi./.
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