GOP Y DU THAO THONG TU HUGNG DAN QUAN LY, THU CHI
TAI CHiNH CHO CONG TAC TO CHUC LE HOI VA TIEN CONG DUC,
TAI TRO CHO DI TiCH VA HOAT DONG LE HOI

NGUYEN THILONG?*

Bai viét phén tich nhitng ndi dung méi ciia Dy thdo Thong tw huéng dan quan lij, thu chi tdi
chinh cho céng tdc t6 chikc 16 héi va tién cong dikc, tai tro cho di tich va hoat dong 16 hoi ciing
nhu nhiing quy dinh chua hop 1y va dé xudt giai phdp hodn thién mot s ndi dung ciia Dy thdo,
gOp phiin bao dam tinh hop phdp, khd thi ciia Dy thao Thong tu truée khi dugc thong qua va

thi hanh trén thuc té.
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This paper analyzes the new contents and unreasonable regulations of the Draft Circular
guiding the management of financial revenue and expenditure for festival organization and
merit money, funding for monuments and festival activities. Thereby, the author proposes

solutions to complete that Draft.
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gay 28/4/2021, Bo Tai chinh ra Cong
Nvén 50 4269/BTC-HCSN gtri cac Bo, co

quan trung wong va Uy ban nhan dan
cac tinh, thanh phd truc thudc Trung wong 1ay
y kién (lan 2) vé Dy thao Thong tw huwéng dan
quan ly, thu chi tai chinh cho cong tac td chiic
1 hoi va tién cong diic, tai tro cho di tich va
hoat dong 18 hoi.> Dy thao Ian nay co ban da
xac dinh dwoc d6i twgng diéu chinh va pham
vi diéu chinh ctia van ban; bd sung duoc mot
s0 ndi dung mai va cu thé hon vé hoat dong
quan ly, thu chi tai chinh cho cong tac td chie
1 hoi va tién cong dic, tai tro cho di tich va
hoat dong 18 hoi theo quy dinh tai Nghi dinh
s0 110/2018/ND-CP ngay 29/8/2018 ctia Chinh
pht quy dinh vé quan ly va t& chiic 18 hdi (sau

! Bai viét dugc thuc hién trong khuén khé dé tai
ctia Truong Pai hoc Luat Ha Noi: “Quyén sé hitu
ctia co sé ton gido, té chifc tén gido theo phdp ludt
Viét Nam”.

2 Dy thao Thong tw huéng dan quan ly, thu chi tai
chinh cho cong tac t6 chirc 18 hoi va tien cong dtic, tai
trg cho di tich va hoat dong 18 hoi.

Link: https://mof.gov.vn/webcenter/portal/btc/r/
cd/dtvb/dtddlyk/dtddlyk chitiet?id=15957&

afrl.oop=2405782521860801#%40%3F_afrl.oop%3
D2405782521860801%26id%3D15957%26_adf.ctrl-

state%3Dbm5dnpgbf 45.
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day viét tat1a Nghi dinh s 110/2018/ND-CP)°.
Tuy nhién, Du thao Thong tu con mot s6 noi
dung chwa thuc su kha thi va bao dam tinh
thong nhat vdi cac van ban phap luat co lién
quan nhw B0 ludt dan sy (BLDS) nam 2015,
Luat Tin ngudng, ton giao nam 2016 va cac
van ban phap luat khac quy dinh vé 1& hoi va
tién cong dirc. D€ ti€p tuc hoan thién Du thao
Thong tw néu trén, bai viét tap trung phan
tich, dé xuat, gop y vé mot sO noi dung sau:

1. Vé pham vi diéu chinh, d6i tuong dp
dung

Mot 1a, vé ndi ham thudt ngir “16 hoi”

Khoan 1 Biéu 1 Dy thao Thong te quy
dinh: “Thong tw nay hwéng dan qudn ly, thu chi
tai chinh cho cong tic t6 chirc 16 hi va tién cong
dirc, tai tro cho di tich va hoat dong 16 hoi theo
quy dinh tai Nghl dinh s6'110/2018/ND-CP ngay
29 thung 8 nam 2018 cuia Chinh phu quy dinh vé
quan Iy va to'chike 16”. D6i chiéu quy dinh nay
véi biéu 3 Ngh1 dinh s6 110/2018/ Nb - CP
cho thay c6 04 loai 18 hoi dwoc dé Cap trong
Nghi dinh nay bao gom: Lé hoi truyen thong;
Lé hoi van hod; Lé hoi nganh nghé va Lé hoi

* Thac si, Giang vién Khoa Phdp ludt Din sy, Truong
Dai hoc Ludt Ha N§i

3 Xem: Bang Cong san Viét Nam, Vin kign Dai hoi dai
biéu toan quoc lin thir XI, Nxb. Chinh tri quéc gia — Su
that, Ha Noi, 2011, tr. 81.
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c6 ngudn goc tir nudc ngoai. Theo tac gia,
cach phan loai 1& hoi cua Nghi dinh nay dua
theo nguo6n gdéc hinh thanh lé hdi. Tuy nhién,
bén canh c4ch phan 18 hoi thanh bén loai néi
trén, theo quy dinh tai khoan 3 Diéu 2 va Diéu
10 Luat Tin nguong, ton g1a0 ndm 2016 con ¢
18 hoi tin nguong, tic 1a “hoat dong tin nguong
tip thé duwoc t6 chitc theo 1é nghz truyen thong
nham ddp wng nhu cdu tinh thin ctia cong dong”

do cac co so tin nguong to chire. Ngoai ra, hoi
con duoc cac nha khoa hoc phan thanh nhiéu
loai khac nhau dwa trén nién dai, sy kién lich
st hodc theo cdu truc... Theo thong ké cua

Cuc Van hoa co sé (thuéc Bd Van hoa, Thé

thao va Du lich) la co quan quan ly nha nudc
vé 18 hoi thong ké cho thdy, Viét Nam cd cac
loai 1& hoi sau: Lé hoi dan gian gom 7.039 1&
hoi, chiém 88,36%; L& hoi ton glao gom 5.449
18 hoi, chiém 6,82%; Lé hoi lich st cach mang
gom 332 18 hoi, chiém 4,16%; Lé hoi du nhap
tr nudc ngoal gom 10 18 hoi, chiém 0,12 /o, Le
hoi khac c6 40 1é hoi, chiém 0,5%. Tong cOng
ca nudc 6 327 18 hdi do cap tinh quan ly, 81e
hoéi do cdp bo quan ly. Nhu vay, mdc du la doi
tuong quan ly ctia Luat Tin ngudng, ton gido
nam 2016, Nghi dinh so 110/2018/ ND - CP
nhuzng cac le hadi hién nay chua co sw thong
nhat vé tén g01 trong cac van ban phap ly.*

Do vy, can lam rd ndi ham “Ié hgi” & day
la nhitng lé hoi nao béi Viét Nam c6 rat nhiéu
loai hinh 18 hoi véi quy mo khac nhau, cht
thé t1en hanh khéc nhau, dan dén viéc x4c lap
quyén so httu déi véi tién cong duc, tién tai
tro tir cac hoat dong 18 hoi sé thudc vé cac chu
s0 hitu khac nhau.

Hai la, vé n6i ham thudt ngir “tién cong diic”

Bén canh thuat ngtr “I¢ hgi” va “hoat dong
to' chike 1€ hi”, ddi twong dwoc diéu chinh boi
Du thao Thong tw nay con la cac quan hé xa
hoi lién quan dén hoat dong tié’p nhan, quan
ly va sit dung tién cong dtrc, tai san duoc tai
tro cho di tich va hoat dong 1& hoi. Trén thuc
t€, trong cac van ban phap luat, ngay ca Du
thdo Thong tu, Ban soan thao cting khong co
quy dinh dinh danh “tién cong dac” la gi?
Tién cong durc khac gi voi tién giot dau? Néu
du thao Thong tu khong lam dwoc diéu nay
thi cac chu thé c6 lién quan o thé “lich” quy
dinh bang viéc dat 1 hom cong dikc va 10 hom

4 Pham Loan Oanh, Nguyén Hoang, Hudng din
qudn ly, t& chikc 1€ hdi truyén thong ¢ co s6, Nxb. Chinh
tri Qudc gia — sy that, Ha No6i, 2015. Link: http:/
tuyenglaohungxen Vnzbal V1et[nhung—van—de chung-
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giot dau. Tién giot dau khong thudc sy diéu
chinh ctia Dy thao Thong tw nay, do d¢, viéc
ti€p nhan tién giot dau khong phai c6 s6 sach
thu chi dam bao cdng khai, minh bach giéng
nhu tién cong dic.®

Vi vay, Dy thao Thong tu can bo sung
diéu luat giai thich thudt ng, trong do6 can
giai thich tién cong dtic, tién giot dau, tién tai
trg d€ thdong nhat cach hiéu va cach ap dung.
Boi 1€, tién cong dirc ¢d thé hiéu la nhitng tai
san ma tin d6 chuyén giao quyeén s¢ hitu ctaa
minh cho céc co so ton gido, to chiic ton gido
véi muc dich mong mudn nhitng tai san nay
phuc vu cho hoat ddng tin ngudng, hoat dong
ton gido. Trong khi do, tién giot dau dwoc
nhiéu co so tho tu coi la tién cong dtkc, nhung
cing nhiéu noi cho rang tién giot dau la tién
ma tin d6 gui lai &€ mua huwong, nhang tho
tw. Dy thao Thong tw mudn dé xudt phuong
an quan ly thi can phan dinh ro. Tuy nhién,
dwdi khoa hoc phap luat dan sy, du dwoc goi
véi cai tén 1a tién cong dirc hay tién giot dau
thi day déu la tai san ma tin d6, khach tham
quan chuyén giao quyén s¢ hitu thong qua
hoat dong tang cho, dang cung, tai tro cho co
sO ton gido, co sd tin nguong, to chtrc ton gido
vi muc dich tu b va to chirc cac hoat dong le
hoi, cac hoat dong tin ngudng, ton gido phu
hop véi tirng bdi canh cu thé.

2. Vé nguyén tic quyén gop, tiép nhan
cac khoan cong dte, tai tro

Diéu 2 Dy thao Thong tee quy dinh 9 nhém
nguyen tace, trong do c6 quy dinh: Viéc cong
dt, tai tro cho t6 chirc 13 hoi, di tich va hoat
dong 18 hoi 1a hoat dong tu nguyén, khong
chu thé nao duoc quy‘én can thiép vao hoat
dong nay cia nguoi cong durg, tai tro. Nguyén
tac nay phu hop voi quy dinh vé quyén tu do
tin ngudng, ton gido ctia cong dan duoc quy
dinh tai Diéu 6 Luat Tin ngudng, ton gidonam
2016 va Diéu 24 Hién phap nam 2013. Tuy
nhién, viéc quy dinh nguyen tac nay tai Diéu
2 Dy thao Thong tw, theo tac gia la khong can
thiét vi day la nguyén tac da duoc Hién dinh.
Bén canh d¢, cach dién dat tai doan hai khoan
1 Diéu 2 Dy thao Thong tu quy dinh vé cac
hanh vi duoc xem la di nguoc lai nguyen tac
tw nguyén. Sé la phu hop hon néu Du thao
Thong tu quy dinh thanh cac hanh vi bi
nghiém cam nhu:

5 Thinh Nguyén, “Lai néng chuyén dém hom cong
dirc”. Link: https://thanhnien.vn/van-hoa/lai-nong-

chuyen-dem-hom-cong-duc-903496.html.
¢ Xem Diéu 9, Dy thao Thong tu.
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(i) Nghlem cam viéc ép budc td chire, ca
nhan dong gbp tai tro cho t& chiic 1& hoi, di
tich va hoat dong 1& hoi.

(ii) Nghiém cam coi viéc cong dtc, tai trg
la diéu kién dé t6 chie 18 hoi hodc diéu kién

dé tham gia, tham quan, du lich, nghién cttu
18 hoi, di tich.

Twong te nhu vay, khoan 2 va khoan 3

biéu 2 Dy thao Thong tu cling dang thiét ké

dwdi dang “khong dweoc” — “khong thuc hign”:

“2. Khong tiép nhdn tién cong dirc, tai trg kem
theo cdc diéu kién lim sai léch ban chat, nji dung,
y nghia lich sw, gid tri van héa, truyen thong ciia Ié
hoi; lam sai léch kién triic di tich, xdm hai canh quan,
danh lam thang canh va vi pham quy dinh ctia phip
ludt vé di san vin hoa, tin nguong, ton gido.

3. Khong dwogc loi dung viéc t6 chirc 1€ hji,
quan Iy va sir dung di tich nham mic dich truc loi
cd nhan, phuc vy loi ich nhom..

bay la cdu trac mo ta céc hanh vi bi
nghlem cdm phu hop hon la viéc coi d6 la
nguyén tac. Boi 18, nguyén tac phai la nhiing
tw twong khai quat nhat, khong mang tinh liét
ké, md ta chi tiét nhu Dy thao Thong tu dang
quy dinh.

Ngoal ra, khoan 4 diéu luat nay quy dinh:
“Tién cong dirc, tai trg cho t6' chikc lé hdi, di tich
va hoat dong 18 hoi khong thugc so hitu cd nhin va
khong phan dnh vio ngin sich nha nwdc; dwopc dé
lai toan b cho co quan, don vi t6' chikc 18 hji, quan
ly di tich st dung cho cdc hoat déng 1é hdi, qudn
ly va Str dung di tich theo quy dinh tqi Thong tw
nay”. Tac gia cho rang Du thao Thong tue dang
tranh viéc dinh danh chinh xac chu s hiru
tién cong duec, tién tai tro tir hoat dong lé hoi
la ai. Mot médt, Dy thdo Thong tw phu nhan
cd nhan cd thé sd hiru, mot mat lai loai trir
viéc nhap loai tai san néy vao ngén sach nha
nudc (tiec khong pha1 so hitu toan dan), mat
khac khang dinh tién nay duoc “dé lai” cho
chti thé t& chirc 18 hoi, quan ly di tich nhung
chu thé nay c6 phai chu s¢ hiru khong thi Dy
thao Thong tw khong khang dinh cting khong
pht nhan. Tac gia khong tan thanh cach quy
dinh nay boi nhu vay khong khac nao khién
tién cong dtrc tro thanh loai tai san khong xac
dinh dwoc ai 1a cha sé htru.

Do vay, trong thoi gian tdi, Ban soan thao
Du thao Thong tw can bam sat quy dinh cua
Luat Tin ngudng, ton giao nam 2016, Hién
chuong 16 ton gido tai Viét Nam, BLDS ndam
2015 d€ c6 nhitng quy dinh phtt hop hon, dinh
danh cu thé chu so hitu tién cong duiic trong
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cac treong hop cu thé d€ dam bao quyeén, loi
ich chinh dang cho cha s¢ hitu tai san, dong
thoi cling dam bao dwoc muc dich cta viéc
st dung loai tai san trén theo mot trong hai
phuong an:

- Phuong 4n 1: Diéu chinh tén goi cua
biéu 2 Dy thao tw ”nguyen tac” thanh “cac
hanh vi bi nghiém cam” cho phu hop v6i noi
dung da quy dinh.

- Phuong an 2: B6 sung diéu khoan doc
lap quy dinh vé nguyén tac va mo ta nguyéen
tac theo huo’ng khai quat Vi du: Nguyeén tac
tw nguyen nguyen tac cong khai, minh bach;
nguyéen tac sit dung ding muc dich..

3. Vé phuong thitc ti€p nhan cac khoan
cong dirc, tai tro cho to chirc 1€ hoi, di tich va
hoat dong 1& héi

biéu 3 Dy thao Théng tu quy dinh nh&ng
chti thé cé tham quyén ti€p nhan cong dtre, tai
tro cho t6 chic 1€ hdi, di tich va 1€ hoi “mo tai
khoan tién gu’z tai ngdn hang thu’(mg mai hodc Kho
bac Nha nuée dé phan dnh cic khodn thu, chi tai
chinh cho cong tic t6 chirc 1€ hi, qudn Iy di tich va
hoat dong 16 hoi”. Day duoc xem 1a mot trong
nhung noi dung moi cua Dy thao Thong tw
0 vOi cac van ban phap luat trude day. Quy
dinh nay nham cong khai s6 tién thu duoc tir
hoat dong t6 chitc 1€ hoi, co so quan ly di tich
tiép nhan cong due, tai tro.

Theo tac gia, quy dinh nay c¢6 vu diém va
mot s6 han ché nhw sau:

Vé wu diém: Néu quy dinh nay cua Dy thao
Thong tw duoc thong qua thi sé gitip co quan
quan ly nha nwdc va cac chu thé quan ly di
tich cing thuan loi hon trong viéc kiém soat
duoc dong tién cong duc, tién tai tro cho di
tich, hoat dong lé hoi. Boi 1€, khi tién cong
duic, tién tai tro duoc chuyén vao tai khoan
sé giup cac chu thé minh bach dwgc nguodn tai
san nay vé dau ra va dau vao, cac di liéu tai
khoan sé duoc theo doi va thong ké day du,
nhanh Ch(')ng, chinh xac boi td chtre tin dung
ti€p nhan mo tai khoan. D6i véi nha nudc,
quy dinh nay cling ho tro hoat dong thu thué
cta nha nwdc (véi nhitng ngudn thu co tinh
thué). Diéu nay ciing phu hop véi khoan 1
biéu 15 Luat Tin ngudng, ton gido nam 2016
vé quan ly, st dung khoan thu duoc tir viéc t6
chttc 1€ hoi tin ngudng.

VE han ché:

Mot Ia, tinh kha thi ctia quy dinh: Day la
quy dinh con méi mé va chuwa tiém can voi
phong tuc, tap quan va truyén thong cta
nguoi Viét Nam. Nhiéu nguoi khi dén véi di
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tich, tham gia cac hoat dong 1é hoi déu cb
mong mudn ty tay minh dang tai san vao
hom cong dec’; hoac c6 nhitng nguwoi khong
thao cong nghé dé chuyén khoan. Viéc quy
dinh nay dan dén nhiéu chu thé rut re trong
viéc thuc hién viéc tai trg, dang cung. Hon
nita, viéc chura xac dinh chinh xac cha s¢ hiru
cua tai san nay dan dén viéc kho khan trong
viéc mo tai khoan tai cac t6 chirc tin dung
hodc Kho bac Nha nwéc. Nhitng van dé duoc
dat ra khi mo tai khoan d6 la: Chu tai khoan
la ai? Trong khoang thoi gian giti vao ngan
hang, Kho bac c6 duwogc lwa chon phuong
thtee guri tiét kiém d€ tinh 1ai khong? Viéc

str dung tién 1ai nay duoc thuc hién nhw thé

nao? Nhfrng noi dung nay Dy thao Thong tw
chua tap trung diéu chinh ctng nhu khong
c6 chi dan chuyén t1ep dén van ban phap
luat c6 lién quan dé€ cac chu thé khi thuc thi
dé dang thyec hién.

Vi vay, Du thao Thong tw nén c6 diéu
khoan chuyen ti€p dén van ban phap luat
hudng dan viéc mo va st dung tai khoan
thanh toan tai t6 chtc cung tng dich vu
thanh toan. Vi du, khoan 1 Biéu 3 Thong tw s6
23/2014/TT-NHNN ngay 19/8/2014 ctia Ngan
hang Nha nuwdc Viét Nam hudng dan viéc mo
va st dung tai khoan thanh toan tai to chuiic
cung ung dich vu thanh toan quy dinh cac
hinh thttc mo tai khoan thanh toédn bao gom:
Tai khoan thanh toan ctia ca nhan, tai khoan
thanh todn cta t6 chirc va tai khoan thanh
toan chung. Du thao Thong tw can xac dinh
cu thé tai Diéu 3 viéc mo tai khoan dé chuyéh
tién cong dtrc, tién tai tro cho hoat dong to
chtrc 1€ hdi, di tich la tai khoan nao trong so
ba tai khoan trén.

Hai la, tinh thdng nhat cua ndi dung Du
thao Thong tw vdi quy dinh cta cac van ban
co lién quan. Nhumg di tich, 18 hoi truc thudce
co sO ton gido, t6 chirc ton gido da co sy diéu
chinh ctia Luat Tin nguwdng, ton gido nam 2016.
Theo quy dinh cta luat nay thi co sé ton gido,
t0 chtrc ton gido dwgc quyén “nhin tai sin hop
phép do t6 chirc, cd nhdn trong niwéc va to chirc cd
nhin nwdc ngoai tw nguyén tang cho”®. Nhitng tai
san thudc so hitu cta co sd ton gido, to chuc
ton gido, co so tin ngudng bao gom: Tai san
duoc hinh thanh tir déng gép ctia thanh vién
t0 chitc; quyén gop, tang cho cta t6 chic, ca

7 Vi Trung Kién, “Khuyén khich chuyén khoan tién cong
dirc”, link: https://tuoitre.vn/khuyen-khich-chuyen-

khoan-tien-cong-duc-20210518203500135.htm.
8 Khoan 6 Diéu 7 Luat Tin ngudng, tén gido ndm 2016.
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nhan hodc cac nguoén khac theo quy dinh cua
phap luat’. Nhitng quy dinh nay con chung
chung khién cho viéc ap dung phap luat con
nhiéu quan diém khac nhau.

Theo quan diém cua tac gia, viéc nhan
dinh ai 1a chu so hitu tién Cong duc, tién tai
tro cho hoat dong 1& hoi 1a van dé mau chét
cta Du thao Thong tu. Khi dinh danh cu thé
cht sé hitu thi viéc quy dinh cha tai khoan,
chu thé c¢6 quyén quan ly, st dung tién cong
dirc méi cu thé va kha thi. Thuc t€ cho thay
hién nay c6 hai nhom chu thé quan ly tién
cOng dtrc:

Nhom 1: D6i v6i nhitng di tich ¢6 Ban
quan ly, viéc quan ly tién cong dirc thuong do
Ban quan ly dam nhiém dwdi su gidm sat ctia
chinh quyén, viéc thu chi thong qua Kho bac
nha nudc va cong khai tredc nhan dan theo
quy dinh.

Nhém 2: Déi véi cac co so tin ngudng, co
sO ton gido viéc quan ly tién cong dire chu yéu
do nguwoi dai dién co s¢ tin ngudng, sw tru tri
thwc hién'™.

Tuy nhién, viéc phan dinh nay cting chwa
thuwee sie phu hop. Trong khoa hoc phép luat
dan su, cha sé htru la nguoi co toan quyén doi
v0i tai san ctia minh. Quyén so hitu cho phép
chu so htru dwoc thie hién moi hanh vi cta
minh d6i véi tai san'’. Do vay, viéc dinh danh
cht so hitu d6i véi nhitng nguodn thu trén la
thuee sy can thiét.

4. Vé viéc quan ly, thu chi tai chinh cho
cong tac to chirc 1€ hoi va hoat dong 1€ hoi

biéu 4 Du thao Thong tu quy dinh vé
quan ly, thu chi tai chinh cho cong tac td
chttc 1é hoi va hoat dong 1& hoi voi bon nodi
dung Mot la, quy dinh vé viéc 1ap ké hoach
quyén gop, ti€p nhan tai trg cho cong tac
to chire 1€ hoi; Hai la, quy dinh vé nguon
thu tir hoat dong 18 hoi; Ba Ia, quy dinh vé
ndi dung chi; Bon la, quy dinh vé mtc chi.
Trong sO nhiting quy dinh nay, quy dinh tai
khoan 1 Biéu 4 Dy thao Thong tw trung vdi
ndi dung ctia khoan 2 Diéu 19 Nghi dinh s6
162/2017/ND-CP ngay 30/12/2017 quy dinh

? Khoan 1 biéu 56 Luat Tin ngudng, ton gido nam 2016.
10 Pinh Thuan, “Qudn ly tién cong dirc tai Ha N§i: Kho
van phdi thwc hign”. Link: https://bnews.vn/quan-
ly-tien-cong-duc-tai-ha-noi-kho-van-phai-thuc-
hien/80227.html.

1 Nguyén Minh Oanh (2017), V4t quyén trong phdp
ludt dan sw Viét Nam hién dai, Sach chuyén khao, Nxb.
Cong an nhan dan, Ha Ngi, tr. 167.
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chi tiét mot sd diéu va bién phdp thi hanh
Luat Tin ngudng, ton gido. Diéu luat nay
da quy dinh vé hoat dong quyén gop cua
co sO tin ngudng, to chtrc ton gido, to chiic
ton gido truc thudc, cu thé: “Nguwoi dai dién
hodc ban quan 1y co s¢ tin nguong; td chirc ton
gido, 6 chirc ton glao trwee thugc co trach nhiém
thong bdo bang vin bin dén co quan nha
nudc co tham quyen quy dinh tgi khoadan 3
biéu nay vé viéc té chiic quyén gop, trong
dé néu ré muc dich, dia ban, cdach thitc, thoi
gian quyén gop; phuowg thti’c qudn lj va si
dyng tai san dwoc quyén gop”. Diém a khoan
1 Diéu 4 Dy thao Thong tw dang chi nhac lai
quy dinh ctia khoan 2 Biéu 19 Nghi dinh s6
162/2017/ND-CP. Do d¢, tac gia dé xuat hai
phuong an:

Phwong an 1: Ban soan thao Du thao
Thong tu bo diém a khoan 1 Diéu 4.

Phuong an 2: Néu git lai diém a khoan
1 Diéu 4 thi chi nén quy dinh duéi dang
chuyén ti€p dén khoan 2 Diéu 19 Nghi dinh so
162/2017/ND-CP, tranh viéc nhac lai nguyén
van quy dinh trén.

5. Vé x& ly vi pham

Du thao Thong tu khong quy dinh ché tai
ap dung trong truong hop cac cha thé khong
thiee hién nghia vu quan l}'f tién cong durc, tai
tro cho hoat dong Ié hoi va di tich theo quy
dinh cua phap luat. Sy thiéu vang nay sé dan
toi viéc khong thong nhat cho viéc thuc thi
phép luat trén thuyece tien va khong dam bao
tinh ran de d6i véi hanh vi vi pham phap luat.
Tac gia dé xuat ban soan thao can nhac hai
phuong an:

Phuong an 1: Bo sung ché tai x& ly vi
pham.

Phuwong an 2: Chuyén ti€p dén quy dinh
phap luat chuyén nganh c6 lién quan, vi du
nhu Luat Xt ly vi pham hanh chinh nam 2012.

6. Vé ky thuat lap phap

Vé b6 cuc cua Du thao Thong tu: Theo tac
gia, noi dung ctia Du thao Thong tuw can tra
loi dwoc cac cau hoi: Tién cong dirc, tién tai
tro duoc diéu chinh trong van ban nay la gi?
Cho nhiing loai 18 hoi nao? (Piéu 1: Pham vi
va ddi twong diéu chinh va Diéu 2: Giai thich
thuat ngx); Nguyén tac co ban cac chu thé
can tuan theo? (biéu 3); Nhitng hanh vi bi
nghiém cdm? (Di‘éu 4); Chu thé nao duoc tié'p
nhén, quan ly, st dung tién Cong duc; tién
tai trg cho hoat dong 1é hoi? (Diéu 5: Tién
cong dirc, Diéu 6: Tién tai tro); Phuong thic
thuc hién? (Diéu 7); Noi dung chi va murc chi
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tlr tién cong durc, tién tai tro cho hoat dong
t0 chitc 18 hdi, di tich? Trinh tu, tha tuc bao
cao? (biéu 8, 9); Ché'tai cho hanh vi vi pham?
(biéu 10); Hiéu luc cta thong tu (Diéu 11).
Theo d6, ndi dung Dy thao Thong tu can
thiét ké'lai theo dé xuat sau:

Phéan 1: Quy dinh chung (tit Diéu 1 dén
Diéu 4)

Phéan 2: Tién cong duic va tién tai tro (tte
Diéu 5 dén Diéu 9)

Phéan 3: Hanh vi vi pham va trach nhiém
phap ly (Biéu 10)

Phan 4: Hiéu lyc thi hanh (Diéu 11)

Dbé dam bao quy dinh ctia Dy thao Thong
tu dugc kha thi va hiéu qua, Du thao Thong
tw can duoc ra soat, loai bo nhitng quy dinh
khong thuc sy thong nhat véi BLDS nam
2015, Luat Tin ngudng, ton gido nam 2016,
Luat Di sdn vin hod ndm 2001, stra d6i, bo
sung nam 2009./.
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