MOT S0 BA'I' CAP TRONG HOAT BONG TRUC TIEP
THI HANH BAN AN, QUYET DINH CUA THUR PHAT LAI

NGUYEN VINH HUNG*-NGUYEN HOANG VIET**

TruGc sy kho khdn, phic tap ciia thi hanh dn din su, ché dinh phép ludt vé Thita phdt
lai dd duwoc khoi phuc nham ho tro va ndng cao hiéu qua ciia hoat dong thi hanh dn ddn
su. Tuy nhten, mot trong nhiing nhiém vy rat quan trong cia Thira phdt lgi la tryc tzep
thi hanh ban an, quyét dinh lai dang gdp phdi nhteu kho khdin, han ché'do vudng mac tir
cdc quy dinh cia phdp ludt. Bai viét nghién ciiu vé thuc trang hoat dong thi hanh ban
dn, quyét dinh cia Thiva phdt lai, tir d6 chi r6 nhiing bit cdp va dé xudt mot sé'kién nghi.
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To face the difficulty and complexity of civil judgment enforcement, the legal
framework of Huissier has been re-enacted to support and improve the efficiency of
that activities. However, one of the important tasks of Huissier, which is to directly
execute judgments and decisions, still faces many difficulties and limitations due
to obstacles from legal regulations. The article studies the actual situation of direct
execution of judgments, decisions of the Huissier, then points out the shortcomings

and proposes some recommendations.
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l : hi duogc thyee dan Phép mang vao ap

dung tai Viét Nam, “thi hanh an van

6 hiéu lyee phap luat” dwoc xac dinh
1a mot trong nhitng quyén han rat quan trong
cua Thtra phét lai'. Con hién nay, véi quyén
han tryc tiép 1a t6 chikc thi hanh cac ban an,
quyét dinh, Thita phat lai da gép phan ho tro
d4c luc cho co quan Thi hanh an dan sy va
nhanh choéng, kip thoi bao vé quyén, loi ich
hop phéap cho cac duong sw. Tuy vay, sau mot
thoi gian trién khai thyc hién, hiéu qua ttrhoat
dong to chitc thi hanh ban an, quyét dinh cta
Thtra phét lai van chua dap ting véi ky vong.
Trén thuc t€, day ciing la hoat dong kém hiéu
qua va it khi duoc Thira phat lai thuc hién”
Trong d6, moét trong nhitng nguyén nhan lam
cho hoat dong thi hanh ban an, quyét dinh
cta Thtra phat lai khong dat dwoc hiéu qua
chinh la cac quy dinh phap luat diéu chinh
van dang ton tai kha nhiéu han ché&, bat cap

! Hoc vién Tw phdp, Gido trinh Kij ning thi hanh dn
din sy, Phan chung, (2010), Nxb. Tu phap, tr. 13.

2 B Tu phép, Vi sao Thira phit lgi it t0 chirc thi hanh
dn, ngay truy cap 15/7/2021, ngudn truy cap: hitps://
moj.gov.vn/qt/cacchuyenmuc/thuaphatlai/Pages/kinh-
nghiem-thao-luan.aspx?ItemID=13.
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va chua that su hop ly. Vi thé, viéc nghién cttu
vé thuee tién cac khé khan, phiec tap trong qua
trinh tryec tiép thi hanh ban an, quyét dinh caa
Thtra phat lai hién nay cang trd nén can thiét
va quan trong hon.

1. B4t cap trong hoat dong truc tiép thi
hanh ban 4n, quyét dinh ctia Thira phat lai
hién nay

Thi hanh an dan sy ludn la qua trinh kho
khan, phtic tap va qua trinh t6 chic thi hanh
an thuong tac dong, anh huong truec tiép dén
quyen, loi ich hop phap ctia cac duwong su nén
c6 thé phat sinh nhiéu hau qua décbiétnghiém
trong. Tham chi ngay d6i v6i Chdp hanh vién
la nguoi dugc quyén dai dién cho Nha nudc
trong qua trinh t6 chirc thi hanh an dan su
ciing luén can c6 nhiing bién phap nghiép vu
hay cac cong cu hd tro can thiét thi méi c6 thé
tién hanh t6 chic thi hanh an®. Khong nhitng
vay, Chap hanh vién con luén nhan duoc sy

* Tién si, Khoa Ludt, Pai hoc Qudc gia Ha Nji

** Hoc vién 16p KILKT01, Pai hoc Céng nghé va Quan
ly Hitu Nghi

3 Diéu 74 Nghi dinh 58 62/2015/ND-CP ngay 18/7/2015
ctia Chinh phu vé “Quy dinh chi tiét va hwang dan thi
hanh mot s6'diéu ctia ludt Thi hanh dn ddn su”.
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hé tro, phoi hop cua rat nhiéu lyc lwgng nhu:
Cong an, chinh quyén dia phuwong hay tir cac
td chitc, cd nhan khac... Con doi véi Thira
phat lai, day lai la t6 chikc thi hanh an dan sy
do tw nhan dugc phép thanh lap va to chiic
hoat dong. Vi thé, sy quan tam, hd tro cua
cac co quan nha nudc hay quyén han duoc
phép thuc hién trong sudt qua trinh td chirc
thi hanh 4n ctia Thira phét lai thuwong rat han
ché. C6 thé do e ngai hoat dong truc ti€p thi
hanh ban an, quyét dinh la hoat dong rat kho
khén, phtc tap va dé phét sinh nhiéu hau qua
dac biét nghiém trong nén mdc du phép luat
quy dinh cho phép Thtra phat lai dugc quyén
“t6 chtc thi hanh cac ban an, quyét dinh cua
Toa an theo yéu cau ctia duwong su”* nhung
quyén han ctia Thira phat lai ¢c6 duoc trong
qua trinh thi hanh an luén han ch€ hon Chap
hanh vién®. Dién hinh trong d6, kha nhiéu
quyén han quan trong cua Chdp hanh vién
ma Thita phat lai khong c6 dwoc nhu: Ap
dung cacbién phap bao dam thi hanh an, bién
phap cudng ché thi hanh an; St dung cong cu
hd tro trong khi thi hanh cong vuy; X phat vi
pham hanh chinh; Yéu cau Toa én xac dinh,
phan chia, xtr ly tai san chung dé€ thi hanh an;
Yéu cau Toa an tuyén bd giao dich vo hiéu;
Céc quyén yéu cau Toa an xac dinh nguoi co
quyén so htitu, st dung tai san, gidy to tam
giti; xac dinh quyén so hitu, sit dung tai san
dé€ thi hanh 4an, giai quyét tranh chdp tai san;
yéu cau huy gidy t0, giao dich lién quan dén
tai san; giai quyét tranh chap vé két qua ban
d4u gi tai san...¢ Viéc it nhan dwoc s hd tro
va khong c6 du quyén han can thiét d€'td chirc
thi hanh 4n da anh huong rat lon dén hiéu
qua ctuia hoat dong t0 chiic thi hanh ban éan,
quyét dinh do Thtra phat lai thwee hién. Vi vay,
day cting chinh la mét trong nhitng nguyén
nhan quan trong lam cho Thtra phat lai gdp
rat nhiéu kho khan, han ché khi t6 chttc thi
hanh ban an, quyét dinh.

* Khoan 4 Pigu 3 Nghi dinh s8 08/2020/ND-CP ngay
08/01/2020 ctia Chinh phu “Vé td'chitc va hoat djng ciia
Thira phdt lai”.

5 Diéu 20 Luat Thi hanh 4n dan sy ndm 2008, stra doi,
bd sung ndm 2014.

¢ Khoan 2 Biéu 52 Nghi dinh s6 08/2020/ND-CP ngay
08/01/2020 ctia Chinh phu “Vé td'chitc va hoat djng ciia
Thira phdt lai”.
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Ngoai ra, mot bat cap 16n trong hoat dong
t0 chirc thi hanh ban 4n, quyét dinh ctia Thira
phat lai hién nay chinh la viéc phéap luat hién
hanh khong cho phép Thira phat lai duoc
quyén ap dung cac bién phap cudng ché thi
hanh an va trién khai ké hoach cudng ché thi
hanh an’. No6i cach khac, Thira phat lai mdc
du duoc quyeén t6 chirc thi hanh ban an, quyét
dinh nhung lai khong duoc quyén ap dung
cac bién phap cudng ché€ thi hanh an va trién
khai ké hoach t6 chttc thi hanh an quy dinh
tai Diéu 71 va Diéu 72 ctia Luat Thi hanh 4an
dan sy nam 2008, stra d6i, bd sung nam 2014.
Do do, Thitra phat lai chi c6 thé tim cach van
dong, thuyét phuc nguoi phai thi hanh an
thuee hién theo ndi dung ctia ban an, quyét
dinh. Diéu nay kha phi ly vi trén thuce t€, néu
nhu ngwoi phai thi hanh an te nguyén thuc
hién theo ndi dung ctia ban an, quyét dinh
thi c6 1é nguoi duwoc thi hanh an cling khong
phai mat thém chi phi dé€ thué Thtra phat lai
tién hanh t6 chirc thi hanh ban én, quyét dinh.
Tham chi, viéc khong dugc quyén ap dung
cac bién phap cudng ché ciing lam cho Thtra
phat lai giam bét uy thé va khong c6 du cac
quyén han can thiét dé€ cé thé td chic thi hanh
ban an, quyét dinh theo yéu cau cua duong
su. Trén thuec t&, khac voi quy dinh cta Nghi
dinh s& 08/2020/ND-CP hién nay, trong cac
quy dinh trude day tai Nghi dinh s6 61/2009/
ND-CP va Nghi dinh s6 135/2013/ND-CP thi
Thtra phat lai duwgc quyén ap dung cac bién
phap cudng ché d€ t6 chic thi hanh ban an,
quyét dinh®. Co thé Thira phat lai khong phai
1a t6 chitc do Nha nudc thanh 1ap va d€ giam
thiéu nhiing rui ro, nguy hai, phtic tap ttr hoat
dong to chitc thi hanh ban an, quyét dinh do
Thira phat lai tién hanh nén Nghi dinh s&
08/2020/ND-CP da bo quy dinh cho phép
Thtta phét lai 4p dung cac bién phap cudng

7 Diém a khoan 2 Diéu 52 Nghi dinh s6 08/2020/ND-
CP, tldd.

$ Piéu 39 va Diéu 40 Nghi dinh s6 61/2009/ND-CP ngay
24/7/2009 ctia Chinh phu vé “T6 chikc va hoat dong ciia
Thira phdt lgi thywc hign thi diém tai thanh pho'H6 Chi Minh”;
cac khoan 13 va 14 Diéu 2 Nghi dinh s& 135/2013/ND-
CP ngay 18/10/2013 ctia Chinh phu vé “Stka déi, bo'sung
tén goi va mot s6 Diéu ctia Nghi dinh s6'61/2009/ND-CP clia
Chinh phii vé 6 chitc va hogt djng ciia Thira phdt lai thyrc
hién thi diéin tai thanh pho"H6 Chi Minh” .
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ché va ké hoach cudng ché thi hanh an. Tuy
nhién, diéu nay lam cho quyén han t6 chttc
thi hanh ban an, quyét dinh ctia Thira phat lai
cang trd nén kho khan, han ché trong t6 chtic
thiec hién va that sw khong mang lai hiéu qua,
dong gop cho cong tac thi hanh an dan sw.

Tom lai, “mac du nhiém vu chinh cta
Thtra phat lai la t6 chic thi hanh an dan sy
nhung tir thiee tién hoat dong thi hanh an
trong nhitng nam gan day cho thdy, day lai
la hoat dong kém hiéu qua nhat va cing rat
it khi dwoc Thtra phat lai tién hanh. Trong do,
st han ché, kho khan caa Thira phat lai cha
yé&u bat ngudn tlr viéc cac quy dinh phap luat
chua that sy hop ly nén da gay ra nhiéu kho
khan, phtrc tap va tham chi can tré rat 16n déi
v6i hoat dong to chirc thi hanh ban an, quyét
dinh ctia Thtra phat lai.

2. M6t s6 kién nghi

Hién nay, “nén kinh t& thi truong dwoc
hinh thanh, ngay cang phat trién s6i dong, kéo
theo no cac quan hé¢ xa hdi ngay cang da dang,
phong phti va phttc tap hon”"°. Cuing véi do,
sO luong tranh chap dan sw dugc xét xit gia
tdng nhanh chong va duong nhién, nhiém vu
thi hanh an dan su cing tang theo. Vi vay, cac
dich vu phap ly ma Thtra phat lai cung cap
ndi chung cting nhu dich vu to chirc thi hanh
ban an, quyét dinh ndi riéng da phan nao dap
tng nhu cau burc thiét ctia xa hoi va da san sé
mot phan khoé khan, ap luc cho co quan thi
hanh an dan su. Tuy nhién, nhu da phan tich,
tir thuee tién hoat dong thi hanh ban an, quyét
dinh ctia Thtra phat lai cho thay cac quy dinh
phap luat van con kh4 nhiéu han ché, bat cap
nén chua tao diéu kién thuan loi d€ Thira phat
lai c6 thé thuc hién tot hoat dong nay. Do do,
dé nang cao hiéu qua hoat dong truc tiép thi
hanh ban 4n, quyét dinh cta Thira phat lai,
can thiét xem xét cac giai phap sau:

Thit nhit, cin cho phép Thita phdt lai dp
dung cdc bi¢n phdp cuong ché dé té chiic thi
hanh an dan sy

C6 1é mong mudn l6n nhat ctia Nha nude

 Nguyeén Vinh Hung, Ciin nghién citu, déi méi co ché’

hoat dong ciia Thira phdt lai 6 nwéc ta hién nay, Tap chi
Dén chu va Phap luét, s6 01, (2018), tr. 26.

10 Nguyén Dtec Chinh (Chu bién, 2006), Té'chitc Thira
phdt lai, Nxb. Tw phap, tr. 95.
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va xa hoi khi ch€ dinh phap luat Thira phat lai
duoc quy dinh trd lai sau mét thoi gian dai
vang bong tai Viét Nam chinh la gop phan ho
tro cho viéc thuc hién cac ban an, quyét dinh
duoc nhanh chéng, kip thoi. Néi cach khac, do
s0 luong ban an, quyét dinh dugc dua ra thi
hanh an hang nam qua l6n nén co quan Thi
hanh an dan su thuong xuyén bi qua tai trong
cong viéc va dan dén tinh trang sd lugng 4n
ton dong, ach tac trong qua trinh thi hanh an
dan su ludn rat 16n. Do do, xa hoi hoda thi hanh
an dan sy véi su hd tro ctia Thira phat lai da
gop phan quan trong trong viéc thuc hién cac
ban 4n, quyét dinh dé kip thoi bao vé quyen,
loi ich hop phdp ctia cac duwong su va ho tro
cho chinh co quan Thi hanh an dan su.

Tuy nhién, nhu da phan tich, vdi quy dinh
hién nay, phép luat lai can tro hoat dong to
chttc thi hanh ban an, quyét dinh cua Thtra
phét lai bang cach khong cho Thita phat lai
trién khai cac bién phap cudong ché thi hanh
an. Theo tac gia, quy dinh nay khong that su
hop ly vi di nguoc véi chu treong va mong
mudn ctia xa hoi khi quy dinh tro lai ché dinh
vé Thtra phat lai. Mat khac, Thira phatlai 1a t&
chttc thi hanh an dan si do tu nhan thanh lap
va hoat dong nén duong nhién dé ¢ thé tién
hanh cac cong viéc duoc giao thi Thira phat lai
phai chiu trach nhiém trwedc phap luat. Hon
nita, ciing giong nhw Luét su, Thira phat lai
c6 duoc khach hang tin tudng, tin nhiém va
lwa chon la do uy tin cd nhan cua Thira phat
lai hay ctia Van phong Thtra phat lai.

Do vay, can quy dinh cho phép Thura phat
lai dwoc quyén &p dung cac bién phap cudng
ché thi hanh 4n va td chtrc thi hanh an trong
nhiing treong hop cudng ché huy dong luc
luvong tham gia. Trong moi treong hop, Thira
phat lai va Van phong Thtra phat lai déu phai
chiu moi trdch nhiém treedc phap luat. Vi 1é
d9, tac gia cho rang quy dinh cho phép Thita
phat lai dwgc quyeén to chic cudng ché thi
hanh an sé gép phan nang cao uy tin va su
tin nhiém treedc khach hang. Cé nhw vay, viéc
t0 chirc thi hanh ban 4n, quyét dinh ctia Thira
phét lai mdi mang lai hiéu qua thuc sy va
dong gép 16n vao cong tac thi hanh an dan sw.

Thit hai, cin ting cuong quyén han cho
Thiva phit lai trong qud trinh t6 chitc thi hanh
an dan sy
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Can khéng dinh, viéc khong c6 dwoc cac
quyén han giong nhu ctia Chdp hanh vién da
lam cho Thtra phat lai gap rat nhiéu khé khan
trong qua trinh to chitc thi hanh an. Pon ct
nhu viéc Thtra phét lai khong c6 quyén ap
dung cac bién phdp bao dam thi hanh an
hodc st dung cong cu hd tro trong khi thi
hanh 4n hay x& phat vi pham hanh chinh...
da lam cho Thtta phat lai khong da co so
phap ly va cac bién phap hd tro can thiét d&
c6 thé to chirc thi hanh an thuan loi va hiéu
qua. Gia thiét duong su yéu cau Van phong
Thira phat lai t6 chtrc thi hanh an va can thiét
phai ap dung bién phap bao dam nhu phong
toa tai khoan hay tam git tai san, gidy to cua
nguoi phai thi hanh 4n nhung theo quy dinh,
Vén phong Thtta phat lai phai lam van ban
dé nghi va gui dén co quan Thi hanh an dan
su dé€ cho doi sy xem xét va quyét dinh cta
co quan nay. Mdc du vay, trong thoi gian cho
doi, nguoi phai thi hanh an lai dang tau tan
hodc hty hoai tai san thi cho du co quan Thi
hanh an dan sy hay Van phong Thtta phat
lai ¢4 t0 chtic thi hanh an sau d6 ciing sé gap
phai rdt nhiéu khé khan, rac r6i, dong thoi
quyén va loi ich hop phap cua nguoi dugc
thi hanh an sé bi anh huong 1on. S di nhw
vay la vi viéc ap dung bién phap bao dam
chi c6 thé phat huy tac dung va hiéu qua khi
duoc trién khai nhanh chéng, khan truong
va kip thoi nhat. Do d6, néu nguoi duoc thi
hanh an hay Van phong Thtra phat lai phai
bdo cao 1én co quan Thi hanh an dan sy dé
doi cho co quan nay dong y va cho phép ap
dung cac bién phap bao dam thi sé€ mat kha
nhiéu thoi gian tir khi gii yéu cau dé nghi,
xem xét va ra quyét dinh ap dung bién phap
bao dam. Biéu nay c6 thé lam anh huong 16n
va giam hiéu qua khi ap dung cac bién phap
ngan chan nay.

Vi vay, téc gia cho rang can quy dinh cho
Thtra phat lai c6 nhitng quyén han giéng nhuw
ctua Chap hanh vién khi t chirc thi hanh ban
an, quyét dinh. Cé nhu vay, Thira phat lai méi
c6 d1 co so phap ly can thiét va ca uy tin dé co
thé t6 chirc thi hanh ban an, quyét dinh ciing
nhu chu dong, linh hoat vdéi tinh hinh, yéu
cau, doi hoi ctia hoat dong thi hanh an dan sy
von di ludn khan truong, nhanh choéng, kip
thoi va thuong xuyén thay doi.
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Tuy nhién, d€ han ché sy lam quyén hodc
gay anh huong dén co quan, t6 chiic, ca nhan
c6 lién quan dén thi hanh an, phap luét cing
can quy dinh chat ché trach nhiém va ché tai
xtt ly vi pham néu Thtta phat lai c6 hanh vi
lam dung quyén han dwoc giao gay ra hau
qua hodc anh huong dén quyén, loi ich hop
phép ctia nhitng nguoi cé lién quan trong qua
trinh t6 chic thi hanh an. Diéu nay sé giup
Thtta phat lai luén c6 y thiec va trach nhiém
cao trong cong viéc. Hon nita, viéc Thira phat
lai c6 day du quyén han giong Chap hanh
vién con tao su cong bang, binh dang giita
hai chic danh nay trong qua trinh thi hanh
an dan sy va gop phan gitp cho nguoi dugc
thi hanh 4n sé cam thdy yén tam, tin tuong
vao viéc lua chon Thira phat lai 1a noi t6 chirc
thi hanh ban an, quyét dinh. Ttr d6, gop phan
mang lai s thuan lgi cho Thura phat lai dé
tién hanh hoat dong t6 chtic thi hanh ban an,
quyét dinh duoc nhanh chéng, don gian, dé
dang va dat hiéu qua cao hon./.
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