QUYEN SUA BAN AN SO THAM CUA HOI DONG XET XU/
PHUC THAM THEQ LUAT TO TUNG HINH SU VIET NAM

LEHUYNH TAN DUY*

Bai viét phan tich va ddnh gid mot sé quy dinh ciia phdp ludt t6 tung hinh sy Viét Nam
vé quyén stta ban dn so thim cia Hoi dong xét xit phiic thim, tdp trung vao nhiing thiéu
s6t, han ché’la nguyén nhan gay nén khé khin, vuéng mdc cho viéc dp dung phdp luit trong
thuc tién. Trén co sé d6, tdc gid dwa ra dé xudt sia d6i, bo sung quy dinh ciia Bo ludt T6
tung hinh sy ndam 2015 vé quyén sita ban dn so tham cia Hpi dong xét xir phiic tham.
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The article analyzes and evaluates some regulations of Vietnamese criminal procedure
law on the right to alter the first-instance court’s judgment of the Trial panel of the appellate
court, focusing on shortcomings and limitations that are the causes of difficulties for the
application of the law in practice. Therefore, the author makes a proposal to amend and
supplement the regulations of the 2015 Criminal Procedure Code on the right to alter the
first-instance court’s judgment of the Trial panel of the appellate court.
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1. Stra ban an so tham theo huéng
lgi cho bi cao

Stra ban an so tham theo hudng 6 loi
cho bi cdo 1a viéc Toa an cap phac tham
triec ti€p stta ndi dung phan quyét dinh
trong ban an so thadm theo hudng lam tot
hon tinh trang cta bi cdo'. Can ct vao
cac hinh thtec stta ban an so tham theo
hudng nay hién nay dwoc quy dinh tai

! Khai niém nay dwoc dua ra trén co s6 tham khao va
diéu chinh khai niém “Sika ban dn so thdm theo huwong
cd lgi cho bi cdo” cha tac gia Vi Gia Lam trong bai viét:
“Pham vi xét xit phiic thdm vé hinh sw va quyén siva ban
dan so tham”, Tap chi Luat hoc s 05/2010, tr. 48. Co
téc gia dién dat day 1a quyén “Sika bdn dn so tham theo
huéng gidm nhe cho bi cdo”, Xem: Nguyén Tién Phap

(2010), Quyén han ciia Toa dn cdp phiic thim trong 0

tung hinh sy Vi¢gt Nam, Luan van thac si luat, Trueong
Dai hoc Luat TP. HCM, tr. 50. Gan day nhat, mot tac
gia khéc st dung cum tir “Sira ban dn so thim theo
huéng c6 loi cho nguoi dwoc dp dung”, Xem: Nguyén
Thi Thuy Tién (2020), Quyén sira bin dn so thim cia
H¢i dong xét xir phiic tham theo ludt t6'tung hinh sy Viét
Nam, Luén van thac si luat, Truong Pai hoc Luat TP.
HCM, tr. 5
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khoan 1 Diéu 357 B luat TG tung hinh sy
(BLTTHS) nam 2015, theo d6, Hoi dong
xét xit (HDXX) phtic thdm c6 quyén stra
ban an so tham co 1oi cho bi cdo khi “cé
can ¢t xdc dinh ban dn so thim da tuyén
khong ding voi tinh chat, mirc d9, hdu qua
cuia hanh vi pham t6i, nhan thin bi cdo hodc cé
tinh tiét méi”. Day 1la mot diém madi duoc
bd sung vao BLTTHS nam 2015 gitp cho
viéc stta ban an c6 can ctt phap ly 1o rang.
Vé cac hinh thtrc sttra ban an so tham theo
huwdng ¢6 1oi cho bi cdo, nha lam luat cling
mo rong hon thong qua viéc bé sung quy
dinh cho phép HDXX phtic thdm “khéng
dp dung hinh phat b6 sung; khong dp dung
bién phap tw phap”; “giam mirc hinh phat
ti va cho hwéng dn treo”. Su bd sung nay
la can thiét giup Toa an cap phuc tham
nhanh chéng khac phuc sai sét ctia Toa an
cap so tham vi khong can phai huy an dé
xét x& lai; qua d6 kip thoi bao vé quyén

* Tién si, Truong Dai hoc Ludt thanh phé' H6 Chi Minh
2 Cé4c diém a, e khoan 1 Biéu 357 BLTTHS nam 2015
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va loi ich hop phap cho bi cdo. Bén canh
nhing diém tién bd trén cd hai van dé sau
day can ban luan:

a. Stta ban dn so tham theo huong dp
dung diéu, khodn ciia B ludt Hinh sy vé
toi nhe hon

Truong hop nay duoc hiéu la theo
nhéan dinh cta Toa an cdp phuac thdm thi
hanh vi ctia bi cdo pham vao “t6i nhe hon”
toi ma Toa an cdp so tham da ap dung.
Tuy nhién, tr trede dén nay chua c6 van
ban phép luat hudng dan cu thé thé nao la
“diéu, khoan ctia B luat Hinh sy (BLHS)
vé t0i nhe hon”. Céc tiéu chi cu thé dé so
sanh mtc do ndng nhe ctia cac tdi danh
duoc dua ra va giai thich boi Muc 2 Phan
II Nghi quyét sd 04/2004/HDTP ngay
05/11/2004 cuia Hoi dong Tham phan Toa
an nhan dan Tdi cao (TANDTC) Hudéng
dan thi hanh mdt s& quy dinh trong Phan
thir ba “Xét xtr so tham” cua BLTTHS nam
2003 (goi tat 1a Nghi quyét s6 04/2004/
HDTP). Tuy nhién, muc nay caa Nghi
quyét giai thich cho van dé gidi han xét
xt ¢ cdp so thdm, tap trung vao viéc so
sanh mttc d¢ ndng, nhe gitta tdi pham
Vién kiém sét truy t6 véi toi pham ma Toa
an cap so tham tuyén phat bi cao.

Theo quan diém cua tac gia, “diéu,
khoan ctia BLHS vé t6i nhe hon” quy dinh
tai diém b khoan 1 Diéu 357 BLTTHS ndm
2015 bao goém hai treong hop®:

Trwong hop thir nhit, Toa an cap phuc
tham ap dung mot tdi danh khéc c6 mic
dd nghiém khac thap hon so véi toi danh
da dwoc dp dung boi Toa an cap so tham.
Vi du: Téi c6 y gay thuwong tich hodc gay
ton hai cho stic khoe ctia nguoi khac nhe
hon tdi giét nguoi vi hinh phat ndng nhat
doi véi toi tht nhdt la tu chung than

3 Tham khéo thém: Nguyén Tién Phap (2010), tldd
(chti thich s6 01), tr. 52

$6 06 - 2021

(khoan 5 Diéu 134 BLHS nam 2015 (stta
doi, bo sung nam 2017))* trong khi d6i
v6i toi thit hai thi d6 1a hinh phat t& hinh
(khoan 1 Biéu 123 BLHS nam 2015).

Truwong hop thir hai, Toa an cap phuc
thdm ap dung mot khoan nhe hon trong
cung mot diéu luat ma Toa an cap so
tham da tuyén. Theo d6, “tdi nhe hon” la
“loai t0i pham” nhe hon trong mot diéu
luat vé mot toi danh cu thé. Vi du Toa an
cap so tham tuyén phat bi cdo vé tfi c0 y
gdy thuwong tich theo khoan 2 biéu 134
BLHS nam 2015 (phat tu ttr 02 nam dén 06
nam: Ti pham nghiém trong); Toa an cap
phtic thdm stra ban an so thdm, ap dung
khoan 1 ctuia cung diéu luat nay (phat cai
tao khong giam gitt dén 03 nam hodc phat
tu tir 06 thang dén 03 nam: Toi pham it
nghiém trong). N6i mot cach don gian day
la treong hop chuyén khung hinh phat.
Treong hop nay khac véi giam hinh phat
vi giam hinh phat la giam mttc d0 nghiém
khéc ctia hinh phat trong cting mot khoan
cua diéu luat ap dung.

Thuc tién xét xt cho thdy, c6 truong
hop HDXX phtc tham xac dinh ¢6 can ct
ap dung toi danh khéc (diéu luat khac) nhe
hon so véi toi danh ma cap so tham da ap
dung nhung khung hinh phat (khoan) thi
lai ndng hon. Nhw vay trong truong hop
nay c6 duoc xem la HDXX phtic tham stra
ban an so tham theo hudng ¢4 1¢i cho bi céo
hay khong? Vi vé ly thuyét, bi cdo da duoc
HDXX phtic thdm xem xét va quyét dinh
“ap dung diéu, khoan cua BLHS vé tdi nhe
hon” nhung trén thuc t€'lai gay bat 1oi cho
bi cdo vi hinh phat ctia tdi danh nhe hon (¢
cap phuc tham) lai cao hon hinh phat cua
t0i danh nang hon (¢ cap so tham).

Vi du: Toa an cap so thadm két an bi
cao theo khoan 1 Diéu 322 BLHS nam

4+ Goi tit 1a BLHS nam 2015
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2015 (T6i t6 chirc danh bac hodc ga bac);
HDXX phtic thdm cho rang can phai ap
dung khoan 2 Biéu 321 BLHS nam 2015
(Toi danh bac). Néu can c& vao cach giai
thich cua Nghi quyét s6 04/2004/HDTP
thi t0i danh bac nhe hon t6i to chitc danh
bac hoac ga bac’. Tuy nhién, van dé dat
ra 6 day la hinh phat chinh ctia khoan 1
Diéu 322 BLHS nam 2015 la phat tu tw 01
nam dén 05 nam, trong khi d6 hinh phat
chinh cta khoan 2 Biéu 321 BLHS nam
2015 1a phat tu tt 03 nam dén 07 nam.
Nhu vay, khoan cu thé ctia Diéu luat ma
Toa an cdp phtc tham mudn ap dung thi
lai ndng hon so v6i ban an so thadm. Gap
tinh huéng nay HDPXX phuc thdm da
rat lung tang va cudi cung da tuyén gitr
nguyén ban an so tham® trong khi diung
ra la phai huy ban 4n so tham dé xét xu
lai vi ban 4n so tham c¢ sai lam nghiém
trong trong viéc ap dung phap luat
nhung khong thudc treong hop HDXX
phtic thdm stta ban an theo quy dinh tai
biéu 357 BLTTHS nam 2015.

Nguyén nhan dan dén sy lting tung
va giai quyét khong thong nhat trong thuc
tién 1a do thiéu vang nhitng huéng dan cu
thé vé tham quyén cua HDXX phtic thdm
ddi véi ban an so thdm ndi chung va stra
an theo hudng ap dung diéu, khoan cta
BLHS vé t6i nhe hon néi riéng. Nghi quyét
sO 04/2004/HDTP khong truc ti€p giai
thich vé van dé nay va dong thoi cling da
hét hiéu luc phép luat vi hudng dan cho
BLTTHS nam 2003’. Ngoai ra, Nghi quyét

5 Theo quy dinh tai khoan 2 Biéu 321 BLHS nam 2015
thi mutc hinh phat ti cao nhét c6 thé ap dung d6i voi
nguoi pham toi danh bac la 07 nam; trong khi quy
dinh twong ting d6i véi nguoi pham t6i t6 chire danh
bac hoac ga bac theo khoan 2 Diéu 322 BLHS nam
2015 1a 10 nam tu

¢ Thong tin duoc cung cap boi mot Tham phan (dé
nghi khong néu tén) cia TAND cdp tinh

7 Khoan 4 Biéu 154 Luat ban hanh van ban quy pham
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sO 04/2004/HDTP cing chua dé cap dén
treong hop khung hinh phat ctia t6i danh
nhe hon ma Toa 4n cdp so tham ap dung
lai nghiém khac hon khung hinh phat ctia
t0i danh do Vién kiém sat truy to.

b. Stka bdn dn so thdm cho nhiing bi
cdo khong khdang cdo hodc khong bi khang
cdo, khang nghi

Theo quy dinh tai khoan 3 Diéu 357
BLTTHS nam 2015, khi ¢6 can c HDXX
phtic thAm van c6 thé “gidm hinh phat; dp
dung diéu, khoan ciia BLHS vé tji nhe hon;
chuyén sang hinh phat khdc thudc loai nhe
hon; gitt nguyén mikc hinh phat tu va cho
hwong dn treo; giam mirc boi thwong thigt
hai” cho nhitng bi cdo khong khang cao
hodc khong bi khang cdo, khang nghi. Vé
ly thuyét, Toa an cdp phuc tham chi xem
xét phan ndi dung cua ban an so thdm
bi khang cdo, khang nghi; nhitng phan
khong bi khang cdo, khang nghi da co
hiéu luc phap luat nén mudn xem xét lai
phai dung thu tuc gidm doc tham hodc tai
thdm. Tuy nhién, vi ly do nhan dao, cdng
bang ciing nhu dé kip thoi khac phuc
nhing sai sot ctia ban an so tham, phéap
luat t6 tung hinh sw (TTHS) cho phép Toa
an cap phuc tham, khi ¢ can ct, duoc
quyeén stta phan ndi dung cta ban an so
tham khong bi khang cdo, khang nghi.
Quy dinh nay tuong thich vdi quy dinh
vé pham vi xét x(t phtic thdm tai Diéu 345
BLTTHS nam 2015 d6 la: “Néu xét thdy cin
thiét, co thé xem xét cic phin khdc ciia ban dn,
quyét dinh khong bi khang cdo, khdng nghi”®.

phap luat nam 2015 quy dinh: “Vin ban quy pham phdp
Tudt hét hiéu lyc thi van ban quy pham phap ludt quy dinh
chi tiét thi hanh vin ban do ciing dong thoi hét hiéu liec”.
8 C6 quan diém cho rang quy dinh vé pham vi xét xtr
phtic tham tai Diéu 241 BLTTHS nam 2003 (Diéu 345
BLTTHS nam 2015) cho phép Toa an cdp phuc tham
xem Xxét cdc phan khéc ctia ban an, quyét dinh khong
bi khang cdo, khdng nghi 1a khong hop ly, mau thuan
véi nguyén tac “Thuc hién ché d6 hai cip xét xar”
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Trudce day theo Thong tw lién nganh
s6 01/TTLN ngay 08/12/1988 ctia Toa an
nhan dan toi cao, Vién kiém sat nhan dan
tdi cao huéng dan thi hanh mot s§ quy
dinh trong BLTTHS (muc 4 Phan VI) thi
“triweong hop can thiét la trieong hop o phin
khong bi khing cdo hodc khing nghi cé diém
cin dwogc gidam nhe trich nhiém hinh sw cho
bi cdo”. Do d6 c6 thé€ suy luan d6i véi cac
van dé khac trong ban an so thim nhu boi
thwong thiét hai, xt ly vat ching,... néu
khong cé khang cdo, khang nghi thi Toa
an cap phuc tham khong duwoc xem xét.
C6 quan diém cho rang, huéng dan nay
la khong hop ly dua trén 1ap luan Toa an
cap phtc thdm can thuc hién nhiém vu
phat hién va khac phuc kip thoi nhitng sai
sot ctia Toa an cdp so thdm véi diéu kién
khong lam xdu di tinh trang cta bi cdo va
khong gay bat 1oi cho nhitng nguoi tham
gia to tung khac’.

So v6i quy dinh tai khoan 2 Diéu 249
BLTTHS nam 2003 thi pham vi cac hinh
thirc stra ban an so thdm cho nhiing bi cao
khong khang cdo hoac khong bi khang

(hién nay la nguyén tac “Ché do xét xtt so tham, phtic
thdm duoc bao dam), nguyén tac “Bao dam hiéu luc
ctia ban én, quyét dinh cua Toa an” va tinh chét cta
xét xtr phuic tham. Trén co s& d6, nguoi ¢d quan diém
nay dé xuét stra d6i quy dinh vé pham vi xét xtt phtic
thdm theo hudng Toa an cap phtc tham chi duwoc
xét xtr lai toan bd hodc mét phan vu an (khi toan bo
hodc mot phan ban an so thdm bi khang cao, khang
nghi); déng thoi bo quy dinh tai khoan 2 Diéu 249
BLTTHS nam 2003 (khoan 3 Biéu 357 BLTTHS nam
2015), Xem: Vi1 Gia Lam, tldd (chu thich s6 01), Tap
chi Luat hoc s6 05/2010, tr. 46-50

 Nguyén Hai Bang, Nguyén Cam Ta (03/12/2019),
“Tha&m quyeén xét xt cdc vu an vé toi pham xam hai
tinh duc tré em tai Toa an nhan dan cdp cao; mot s
vuéng mac va kién nghi”, Tap chi TAND dién tit, truy
cap ngay 01/11/2021 tai: https://tapchitoaan.vn/bai-
viet/phap-luat/thuc-tien-thuc-hien-tham-quyen-xet-
Xu-cac-vu-an-ve-toi-pham-xam-hai-tinh-duc-tre-em-
tai-toa-an-nhan-dan-cap-cao-nhung-ton-tai-vuong-
mac-va-mot-so-kien-nghi
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cao, khang nghi quy dinh tai khoan 3 Biéu
357 BLTTHS nam 2015 la rong hon. Theo
d6, HDXX phtic tham khi ¢d can c& con
o6 thé giam mikc boi thwong thiét hai va sira
quyét dinh xiv Iy vdt chitng. Co6 quan diém
cho rang, ddi véi phan trach nhiém dan
s, néu khong c6 hodc khong bi khang
cao, khang nghi thi HDXX phtic thdm can
ton trong y chi cac bén va khong nén xem
xét". Theo tac gia, day la quan diém hop
ly vi van dé boi thuong thiét hai mang
ban chat thuan tay la van dé dan su. Mac
du duoc két hgp giai quyét trong vu an
hinh sy nhung van chiu su diéu chinh ctia
luat dan s, luat t6 tung dan su, cu thé dé
la nguyén tac: “Cd nhan, phdp nhan xdc ldp,
thuwc hign, cham divt quyén, nghia vu din sw
cua minh trén co so ti do, tir nguyén cam két,
thoa thudn. Moi cam két, thoa thuin khong
vi pham diéu cim cia ludt, khong trii dao
diec xd hoi c6 hiéu lwc thwc hién doi voi cic
bén va phai dwoc chii thé khdc ton trong™",
va nguyeén tac vé quyeén quyét dinh va tu
dinh doat caa dwong sw: “Trong qud trinh
Qidi quyét vu viéc dan suw, dieong sw cé quyén
cham dirt, thay doi yeu ciiu ciia minh hodc thod
thudn voi nhau mot cich tw nguyén, khong vi
pham diéu cam ctia ludt va khong trdi dao dikc
xd hoi”.

Vé xt Iy vat chiing, tac gia cho rang,
day khong phai van dé dan sy nén khi
c6 can c¢ HPXX phtc tham cb quyén
stta ban an so tham ngay ca khi khong
c6 khang cao, khang nghi vé phan nay.
Trong ca ba BLTTHS thi sta quyét dinh
xtt ly vat chitng ludn duoc quy dinh cung
véi gidm mic boi thuong thiét hai va dat
trong nhom céc hinh thitc stta ban an so
thdm theo hudng co6 loi cho bi cdo. Ly

10 Nguyén Thi Thay Tién (2020), tidd (cht thich s&
01), tr. 25.

11 Khoan 2 Diéu 3 B0 luat Dan siw nam 2015.

12 Khoan 2 Diéu 5 Bo luat T6 tung dan sy nam 2015.
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do la vi cac vat chitng cuia vu an hinh s
(VAHS) thwong bi tich thu, ndp ngan sach
nha nudc hodc tiéu huy. Do do ¢ thé suy
luan moét khi Toa an cap phuc thdm stra
quyét dinh x& ly vat chiing trong ban an
so tham thi thuwong sé theo hudng tot hon
cho bi cao hodc nguoi tham gia to tung
khéc. Ciing c6 thé nha lam luat cho ring
néu da la vat ching cuia VAHS thi viéc
xt ly 1a trach nhiém ctia co quan c6 tham
quyeén tién hanh t6 tung (trong giai doan
nay la Toa an cap phuc tham) va khong
dat ra van dé c6 lgi hay khong c6 loi cho
bi cdo, nguoi tham gia td tung khac®.

2. Stra ban an so thdm theo hudéng
khong cd 19i cho bi cao

Stta ban an so thdm theo hudng
khong cé loi cho bi cdo la treong hop Toa
an cdp phuac tham truc ti€p stta ndi dung
phan quyét dinh trong ban an so thdm
theo hudéng lam xau hon tinh trang cta
bi cao'. Khoan 2 Diéu 357 BLTTHS nam
2015 da quy dinh cu thé cac hinh thitc stra
ban an so thdm theo huwdéng nay. Cach
hiéu vé nhitng hinh thiic stra ban an so
tham theo hudéng khong c6 1oi cho bi cao
nguoc lai véi phan phan tich ¢ trén vé stra
ban an so tham theo hudng cd loi®. Lién

13 Tham khao thém: Lé Huynh Tan Duy (2021), Thim
quyén ciia Hoi dong xét xir phiic thim doi vdi ban an hinh sy
so thiim: Phin tich quy dinh ciia phdp ludt va binh ludn bin
dn, quyét dinh, Nxb. Dai hoc quéc gia TP. HCM, tr. 84-86
14 C6 tac gia dat tén cho quyén han nay cua HDXX
phtc tham la quyén “Sita ban dn so thdm theo huéng
ting ndng doi voi bi cdo”, Xem: Nguyén Tién Phap
(2010), tldd (cht thich s& 01), tr. 60. Tac gia khéc lai
stt dung cum tr quyén “Sika ban dn so thim theo hiong
khong c6 loi cho nguoi dwoc dp dung”, Xem: Nguyén
Thi Thay Tién (2020), tldd (chu thich s& 01), tr. 28

5 Tham khao: Dinh Van Qué, “Thim quyén va pham
vi quyét dinh ciua Toa dn cdp phiic thdm”. Ngudn
truy cap:  http://hvta.toaan.gov.vn/portal/page/
portal/tandtc/baiviet?p_page_id=1754190&p_
cateid=1751909&article_details=1&item _
id=14078051, truy cap ngay 04/11/2021
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quan dén quyeén stra ban an so tham theo
hudng khong ¢o 19i cho bi cdo ctia Toa an
cap phtc tham ciing c6 hai van dé sau day
can lam ro:

a. Diéu kién sita ban dn so tham theo
huwéng khong cé loi cho bi cdo

D€ stra ban an so tham theo huéng
khong ¢6 1oi cho bi cdo phai ¢é hai diéu
kién can va du: (1) Vién kiém sat khang
nghi va/hodc bi hai khang cdo yéu cau; va
(2) Co can ct d€ stta an theo hudng yéu
cau. Tt tredc dén nay phap luat TTHS
chi quy dinh cho hai cha thé la Vién kiém
sat va bi hai quyén khang nghi, khang
cdo yéu cau stta ban an so thdm theo
hudng khong co loi cho bi cdo. Thuc tién
da cé treong hop bi cdo khang cdo xin
tang hinh phat cho chinh minh va Toa an
cap phac tham chdp nhan stta ban an so
tham theo hudng nay. Ban an phuc thdm
sau d6 da bi Hoi dong Giam doc tham
huy dé xét xit phac tham lai'. Cé y kién
cho ré“mg, dé dam bado su nhan thtc va
ap dung phép luat duwoc thdng nhat, nha
lam luat nén b6 sung vao khoan 3 biéu
249 BLTTHS nam 2003 (khoan 2 Diéu
357 BLTTHS nam 2015) nhitng nguwoi
c6 quyén khang cdo yéu cau stra ban an
so tham theo hudng khong c6 1oi cho bi
cao, ngoai bi hai con bao gom: Nguwoi dai
dién cua bi hai, cia nguyén don dan su;
nguoi c6 quyeén lgi lién quan dén vu an'’.
Tac gia cho rang, tinh &n dinh cta ban
an so tham la mot yéu cau can phai dam
bao nhung tinh dung dan, khach quan
va cong bang con quan trong hon. Do d6
vé nguyén tac, khong nén giéi han chu

16 Xem: Quyét dinh gidm ddc thdm s6 36/2017/HS-
GDT ngay 07/06/2017 ctia Uy ban Tham phan TAND
cép cao tai TP. HCM

7 Nguyén Van Truong, “Hoan thign mdt 6" quy dinh
cuia BLTTHS vé xét xir phiic thim”, Tap chi Dan chu &
Phap luét, s6 11 (236)/2011, tr. 38
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thé c6 quyén khang cdo yéu cau Toa an
cdp phtc tham stra ban an so tham theo
huwdng khong c6 1oi cho bi cdo'®. Hon nita
can phai lvu y Toa an cap phuc tham chi
chap nhan nhitng khang cao nao c6 can
ctt. Biéu nay cting phu hop véi quy dinh
vé chu thé c6 quyén khang céo tai Diéu
331 BLTTHS nam 2015.

b. Truong hop Hoi dong xét xu phiic
tham dp dung diéu, khodn cia B ludt
Hinh sy vé tgi ning hon

Truong hop nay duwoc quy dinh tai
diém a khoan 2 Diéu 357 BLTTHS nam
2015. Trong gidi nghién cttu khoa hoc
phép ly da tiing c6 quan diém khac nhau
vé nhan thic nhu thé nao la ap dung
“diéu, khoan ctia BLHS vé t4i ndng hon”.
Cé quan diém cho rang “ap dung diéu
khoan ctia BLHS vé t0i nang hon” chi
bao gom truong hop chuyén tir khung
hinh phat ¢6 mttc hinh phat nhe sang
khung hinh phat c6 mttc hinh phat ndng
hon, cht khong dwgc chuyén tir toi danh
nhe sang t6i danh khéc néng hon d6i voi
bi cdo’. Tac gia theo quan diém nay lap
luan truong hop Toa an cap phuac thdm
két an bi cdo vé mot toi danh nang hon
(chua tiing duoc xét xtr 6 cap so tham)
thi khong phai la “ap dung diéu khoan
ctia BLHS vé t6i nang hon” ma da két an
bi cdo vé mot toi danh khac vdi tdi danh

18 Tham khao: Nguyén Thi Thuy Tién (2020), tldd
(cht thich s6 01), tr. 42. T4c gia luén van nay c6 quan
diém tuong dong khi cho rang can stra ddi khoan
2 Diéu 357 BLTTHS nam 2015 theo hudng bd hai
cum ttr “Vién kiém sat” va “bi hai”, cu thé nhu sau:
“Trieong hop c6 khang nghi hodc khdng cio yeu ciu thi
Hgi dong xét xit phiic tham c6 thé’..”

¥ Pinh Van Qué (09/01/2012), “Toa dn cdp phiic tham dp
dung Diéu khodn ctia BLHS vé t0i ning hon: Nhitng vin
dé Iy lugn va thuc tién”. Nguon truy cap: http://hvta.
toaan.gov.vn/portal/page/portal/tandtc/baiviet?p_
page_id=1754190&p_cateid=1751909&article_
details=1&item_id=14078019, truy cap ngay 04/11/2021
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ma Vién kiém sat da truy to, va nhu vay
Toa an cap phtc thdm da vi pham vé
gidi han cua viéc xét xtit. Tuy nhién, néu
Vién kiém sat da truy to vé tdi danh nang
hon nay nhung vi nhiéu ly do ma Toa an
cap so tham khong chdp nhan nén Vién
kiém sat khang nghi. Khi d¢, Toa an cdp
phtic tham lai c6 quyén két an bi cao vé
t0i danh nang hon. Co6 thé nhan thay tac
gia nay da cé su nham lan trong viéc giai
thich cum tr “diéu, khoan ctia BLHS vé
t0i nang hon” véi diéu kién dé€ duoc stra
ban an so thdm theo hudéng nay. Ro rang
vé mat cau ch khong thé gidi han viéc
ap dung diéu, khoan ctia BLHS vé t0i
nang hon chi la treong hgp chuyén sang
khung hinh phat nghiém khac hon. Do
dé theo quan diém ca nhan, tac gia cho
rang ap dung “diéu, khoan ctia BLHS vé
t0i ndng hon” bao gom hai truwong hop:
(1) Chuyén sang khung hinh phat khac
nang hon va (2) Chuyén sang t0i danh
khac nang hon.

Tac gia dong y véi 1ap luan rang Toa
an cdp phuc tham khong duoc quyét
dinh mot t¢i danh nang hon doi véi bi
cao khi ma t0i danh nay chwa tttng dwoc
Vién kiém sat truy t0 6 cdp so thdm vi
nhu vay sé vi pham quyén bao chira ctia
bi cdo. Day co6 thé xem la mot diéu kién
bd sung dac biét d€ stra ban an so thdm
theo hinh thitc nay bén canh hai diéu
kién 1a c6 khang cdo, khang nghi yéu cau
va ¢6 cdn ct d€ stra an nhw da phan tich
o trén. Cung chinh vi 1é d6 ma theo quy
dinh hién nay tai diém a khoan 1 Diéu
358 BLTTHS nam 2015 thi trong trueong
hop can khoi t6, diéu tra vé toi nang hon
t0i da tuyén trong ban an so tham, Toa 4n
cap phac thdm phai huy ban an so tham
dé diéu tra lai. Quy dinh nay mdac du kéo
dai qua trinh t0 tung nhung bao dam tot
hon quyén bao chita cho nguoi bi budc

o n? P
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t0i (ddc biét d6i voi treong hop bao chita
chi dinh) va han ché oan, sai.

Mot van dé khac la néu loai toi pham
(khi chuyén khung) va t6i danh nang hon
khong con thudc thdm quyén xét xtit ctia
Toa an cap so tham (chi dat ra d6i v6i Toa
an nhan dan (TAND) cdp huyén va Toa
an quan su khu vuec) thi Toa an cdp phtc
tham phai giai quyét nhu thé nao? Trudc
day theo hudng dan tai diém c muc 5 Phan
VI Thong tw lién nganh s6 01/1988/TTLN
ngay 08/12/1988 thi Toa 4n cap phic tham
phai hay ban an so tham ro6i chuyén ho
so cho Vién kiém sat cung cap dé lam lai
ban cao trang va TAND cdp tinh hoac Toa
an quan su cap quan khu xét xt so tham
lai cho dting thAm quyén. Huwéng dan nay
khong con phtu hop vi nhue da phan tich
treong hop nay theo quy dinh hién nay la
phai huy ban an so tham dé€ diéu tra lai.
Do d6 néu vu an khong con thudc tham
quyén cta Toa an trude day da xét xur so
tham lan th& nhat thi phai chuyén vu an
lén cdp trén truc tiép dé€ tién hanh diéu
tra, truy t6 va xét x so thdm lai.

3. Stta ban an so tham trong cac
treong hop khac

Mot trong nhitng nguyén tic co ban
ctia luat TTHS Viét Nam la nguyén tac

“Bdo phdp ché xd hoi chit nghia trong lugdt to’

tung hinh sy” dugc ghi nhan tai khoan 1
biéu 8 Hién phap 2013, biéu 7 BLTTHS
nam 2015 véi muc dich dam bao tinh
hop phap va tinh cé can ctt cho titng giai
doan cting nhuw toan bo qua trinh TTHS?.

2 Khoan 1 Diéu 8 Hién phép 2013: “Nha nuéc dicgc t6°

chirc va hoat dong theo Hién phip va phdp ludt, quan 1y
xd hi bang Hién phdp va phdp ludt, thyc hign nguyén tic
tdp trung din chu.”

Diéu 7 BLTTHS nam 2015: “Moi hoat djng t6 tung hinh
sw phdi dwoc thuwe hign theo quy dinh ciia BY ludt nay.
Khéng dwoc gidi quyét nguon tin vé ti pham, khéi 6, diéu
tra, truy 16, xét xir ngoai nhitng can civ va trinh tw, thi
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Nhu vay, tham quyén cia HDXX phuc
thdm noi chung va quyén stra ban an so
thdm ndi riéng cting phai tuan thu theo
quy dinh cua BLTTHS. Ban an cua Toa
an du ¢ cap xét xt nao ciing nhan danh
Nha nudc. Do d6 moi sw diéu chinh du
la vé ndi dung hay hinh thitc ctia ban an
hinh sy so thdm theo hwéng c6 101, bat loi
hay chi don thuan la dam bao tinh chinh
xac, day du vé co sé phap ly, vé hinh thtc
trinh bay cling phai duoc syt cho phép cua
phép luat tic la phai ¢6 can c phap ly vé
t0 tung (dwgc quy dinh trong BLTTHS)?.
Néu nhw BLTTHS hién hanh da quy dinh
vé cac hinh thitc stta ban an so tham thi
khong thé chi dwa vao thadm quyén chung
(diém b khoan 1 Diéu 355) d€ stra ban an
so tham ma phai can c vao nhitng quy
dinh cu thé ¢ Diéu 357.

Thuc t€ cho thay ngoai nhiing truong
hop stta ban an so tham duoc quy dinh
tai khoan 1 Diéu 357 BLTTHS nam 2015
thi Toa an cdp phuac tham tai mot s dia
phuong con stta ban 4an so tham theo
cac hinh thtc khac c6 loi cho bi cao (vi
du mién, giam an phi). Thém vao d6, c6
nhing truong hop Toa an cap phuc tham
chi don thuin stta mot s6 16i thiéu sét
trong ban an so thaim ma khong lam thay
do6i ndi dung chinh ctia cac quyét dinh (vi
du bo sung nhiing thong tin con thiéu vé
viéc chdp hanh éan treo) hoac diéu chinh
biéu luat 4p dung cho phu hop (Diéu luat
ctia BLHS nam 2015 thay cho BLHS nam
1999...).

a. Truong hop Hoi dong xét xit phiic
thdm mién dn phi cho bi cdo

Truong hop nay dugcminh chitng qua

tuc do B9 ludt nay quy dinh.”

2 Nguyén Thi Thanh Tra (2021), Quyén sira bin dn so
tham ciia HGi dong xét xiv phiic thdm theo ludt 16 tung
hinh sy Vigt Nam, Luan van thac si, Truong Dai hoc
Luat TP. HCM, tr. 25
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viéc phan tich Ban an s6 24/2020/HS-PT
ngay 25/02/2020 cua TAND tinh Bac Liéu.
Trong vu an nay, HDXX phuc tham nhan
thay bi cdo Tran Van B thudc trueong hop
ho ngheo (c6 gidy ching nhan)? nén da
can ct vao diém b khoan 1 Diéu 355, Diéu
357 BLTTHS nam 2015 chdp nhan mot
phan khéang cao ctia bi cao Tran Van B, siza
ban dn so thdm theo hwéng mién toan bj dn
phi cho bi cdo.

C6 thé thay rang, day 1a treong hop stra
ban an so thdm theo hudng cd 1¢i cho bi cao.
Thé nhung khoan 1 Biéu 357 BLTTHS nam
2015 khong ghi nhan treong hop nay. Ciing
chinh vi vay ma TAND tinh Bac Liéu trong
phan Quyét dinh cua Ban an phuc tham
chi néu can ctt chung 1a Diéu 357 BLTTHS
nam 2015 ma khong cé diém, khoan cu thé
nao. Co thé c6 quan diém cho rang van dé
an phi la nghia vu cta bi cdo déi véi Nha
nudc, cu thé & day 1a Toa an, va da duoc
diéu chinh bdi van ban phap luat khac nén
khong can b6 sung vao Diéu 357 BLTTHS
ndm 2015. Nhitng van dé c6 lién quan dén
&n phi nhir mtic thu, nghia vu ndp, mién,
giam,... chic chan khong phai d6i tuong
diéu chinh ctia luat TTHS. Nhung ¢ day
ching ta dang dé cap dén co sd phap ly d€
Toa an cap phtic tham stra phan quyét dinh
cia ban an so tham vé an phi. Tat nhién
Toa an cap phtc tham phai can ctt vao van
ban phap luat chuyén biét (Nghi quyét s6
326/2016/UBTVQH14) dé xem xét bi cao co
thudc treong hop mién én phi hay khong.
Nhung d€ stta ban an so tham vé phan nay
thi bat budc phai c6 co sé phap ly rd rang
trong BLTTHS nam 2015 trao tham quyén
cho Toa an cap phuac tham.

2 Can ck vao cac biéu 135; 136 BLTTHS nam 2015;
diém d khoan 1 Diéu 12 Nghi quyét s6 326/2016/
UBTVQHI14 ngay 30/12/2016 quy dinh vé muc thu,
mién, giam, thu, ndp, quan ly va stt dung an phi va
1é phi Toa an
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b. Truong hop Hoi dong xét xuw phiic
tham budc bi cdo phdi chiu dn phi

Treong hop nay dwoc minh ching
qua viéc phan tich Ban an s& 42/2010/
HS-PT ngay 26/5/2020 cia TAND tinh Pht
Yén. Bi cao V6 Hoa bi Toa an cap so tham
(TAND thanh phd Tuy Hoa) tuyén pham
toi “Vi pham quy dinh vé diéu khién
phuong tién giao thong duong bd” véi
hinh phat la 09 thang cai tao khong giam
gitt, nhung dwoc mién khau trir thu nhap.
Vé phan 4n phi, bi cdo cling dwgc mién
an phi hinh sy so tham vi thudc hd can
ngheo. Vién kiém sat nhan dan (VKSND)
thanh pho Tuy Hoa sau d6 da khang nghi
theo hudng dé nghi 4p dung an phi hinh
st so tham doi vdi bi cdo VO Hoa. Toa an
cap phuc tham (TAND tinh Phu Yén) da
chdp nhan khang nghi cua Vién kiém sat
va stta ban 4n so tham, budc bi cdo Vo
Hoa phai chiu 200.000 déng an phi hinh
su so thdm. Toa an cap phuc tham cho
rang viéc Toa an cap so thdm cén ct vao
khoan 5 Biéu 11 ¢ phan nhiing quy dinh
chung ctia Phéap 1énh an phi, 1¢ phi Toa an
nam 2009 d€ mién 4n phi hinh sy so tham
cho bi cdo la khong phu hop.

Nguoc lai véi treong hop mién toan
bo an phi cho bi cdo trong vu an trrede do,
bi cdo Vo Hoa trong vu an nay bi Toa an
cap phuc tham budc phai chiu an phi hinh
sy so tham. Pay cing la mot hinh thtc
stra ban an so tham chwa duoc ghi nhan
trong cac BLTTHS. Mdc du so tién phai
ndp khong 16n nhung da anh hwong dén
loi ich ctia bi cao va nhu da dé cap mot khi
muon stta ban an so thdm vé bat ky noi
dung nao cting phai dwoc phap luat TTHS
quy dinh r6 rang.

c. Stta ban dn so tham vi nhiing thiéu
s6t lién quan dén dn treo

Truong hop nay dugcminh chitng qua
viéc phan tich Ban an s& 10/2020/HS-PT
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ngay 19/02/2020 ctia TAND tinh Bac
Liéu. Bi cao Bui Qudc C bi Toa an cap so
thadm (TAND thi xa Gia Rai) két an vé toi
“Chong nguoi thi hanh céng vu” theo
khoan 1 Biéu 330 BLHS nam 2015. Hinh
phat duogc 4p dung la 01 nam tu nhung
cho huwong an treo, thoi gian thtr thach la
02 nam k€ tir ngay tuyén an. Bi cao khong
khang cdao nhung VKSND tinh Bac Liéu
khang nghi ban 4n nay vi ly do Toa an
cap so tham da co thiéu soét khi cho bi cao
huoéng an treo ma khong tuyén hau qua
cta viéc vi pham nghia vu trong thoi gian
thir thach theo quy dinh tai khoan 5 Diéu
65 BLHS nam 2015 va khong ghi 10 trong
ban an: “Truong hop nguwoi dwoc huong
an treo thay doi noi cw tra phai thuc hién
theo Diéu 69% Luat Thi hanh 4n hinh su”.

Dai voi cac yéu cau néu trong khang
nghi cta VKSND tinh Bac Liéu, Toa an
cap phuc tham chap nhan toan bd va quyét
dinh sira ban dn so tham, b6 sung nhitng ngi
dung con thitu. O diém nay c6 thé thdy
do BLTTHS nam 2015 khong quy dinh
vé truong hop stta ban an so tham theo
hwdng bo sung nhitng thiéu sét lién quan
dén an treo nén Toa an cdp phtc tham
trong vu an trén chi c6 thé can ct vao
biéu 357 BLTTHS ndm 2015 néi chung ma
khong cé diém, khoan cu thé.

Van dé ddt ra la can c vao quy dinh
nao ma VKSND tinh Bac Liéu cho rang
ndi dung phan Quyét dinh trong Ban
an so thAm ctia TAND thi xa Gia Rai cO
sw thi€u sot nén da khéng nghi va duoc
chap nhan? Diéu nay hoan toan khong
dwoc dé cap trong Ban an phac tham.
Cau tra 10i d6 chinh 1a quy dinh tai diém
¢ khoan 1, khoan 2 Diéu 6 Nghi quyét sO
02/2018/NQ-HDTP ngay 15/5/2018 ctia
Hoi dong thdm phian TANDTC hudng

2 Piéu 69 cua Luat Thi hanh an hinh sy nam 2010 nay
la Diéu 92 ctia Luat Thi hanh 4n hinh s ndm 2019
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dan ap dung Diéu 65 ctia BLHS vé an
treo. Theo do, ngoai nhitng ndi dung theo
quy dinh tai Biéu 260 BLTTHS nam 2015,
ban an cho nguoi dwoc hwdng an treo
phai ghi ro: (1) Trong treong hop nguwoi
duoc huong an treo thay d6i noi cu tra
thi thyc hién theo quy dinh cta phap
luat vé thi hanh an hinh sw; va (2) Hau
qua cua viéc vi pham nghia vu trong thoi
gian thtt thach theo quy dinh tai khoan 5
Diéu 65 BLHS nam 2015: “Trong thoi gian
thir thach, nguoi dwegc hwong dan treo c6'y vi
pham nghia vy 02 [dn tré 1én thi Toa dn co
thé” quyét dinh budc nguoi dwoc hwong dan
treo phai chdp hanh hinh phat tu cua ban dn
dd cho hwéng dn treo”.

d. Sita bdn dn so tham vi dp dung sai
Bo luat Hinh sy

Truong hop nay duoc minh chitng qua
viéc phan tich Ban an sd 41/2019/HS-PT
ngay 22/01/2019 cia TAND cap cao tai TP.
HCM.

Vu 4n c6 06 bi cao la: Nguyén Ngoc
D, Lé Quang V, Nguyén Ptec H, Nguyén
Van V1, Pham Dinh C, Banh Lé Trung T3.
Tat ca bi cdo bi Toa an cap so tham (TAND
TP. HCM) két an vé toi “Co y gay thwong
tich” véi mirc hinh phat khac nhau. Co s&
phép ly dé dinh t6i danh va quyét dinh
hinh phat la khoan 2 Biéu 104 cua BLHS
nam 1999 (stta doi, b6 sung nam 2009);
diém b, s khoan 1, khoan 2 DBiéu 51 BLHS
nam 2015 (stra doi, bo sung nam 2017).
Nhu vay TAND TP. HCM da 4p dung
quy dinh ctia ca hai BLHS.

Sau do, 03 bi cao Nguyén Ngoc D,
Lé Quang V, Nguyén Dtic H khang cdo
xin giam nhe hinh phat. Toa an cap phuc
tham (TAND cap cao tai TP. HCM) cho
rang mutc hinh phat ma cdp so thim &p
dung vdéi cac bi cao la phu hop, dung
phép luat nén khong chap nhan khang
cdo. Tuy nhién, vé phan co s6 phap ly dé
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dinh toi danh thi Toa an cap so tham da
c6 vi pham. Thoi diém xay ra toi pham la
ngay 24/12/2017 nén vé ly thuyét phai ap
dung diéu luat cia BLHS nam 1999 (stta
doi, bd sung ndm 2009). Tuy nhién, diém
b khoan 1 Diéu 2 Nghi quyét s6 41/2017/
QH14 ngay 20/6/2017 ctia Qudc hdi quy
dinh: “Cic diéu khoan cua BLHS nam 2015
x0a bo mgt t9i pham, mgt hinh phat, mot tinh
tiet tang nang; quy dinh hinh phat nhe hon,
tinh tiét gidm nhe méi; mién TNHS, mién
hinh phat, giam hinh phat, x6a dn tich va cic
quy dinh khdc c6 loi cho nguweoi pham toi thi
diegc dp dung doi voi ca nhirng hanh vi pham
to1 xay ra trudc 0 gio 00 phiit ngay 01/01/2018
ma sau thoi diém do maéi bi phat hién, dang bi
diéu tra, truy to, xét xwe hodc doi voi nguoi
dang diwegc xét giam thoi han chdp hanh hinh
phat, xéa dn tich”.

So sénh mttc d6 nghiém khac c6 thé
nhan thay khoan 2 Diéu 134 BLHS nam
2015 (stra doi, bo sung nam 2017) nhe
hon khoan 2 Diéu 104 BLHS nam 1999
(stta d6i, b6 sung nam 2009)*. Vi vay
theo Nghi quyét s6 41/2017/QH14, Toa an
cap so tham phai ap dung diém & khoan
2 biéu 134 BLHS nam 2015 (stra d6i, bo
sung nam 2017) d€ xét xtx cac bi cdo. Trong
truong hop nay Toa an cap so thdm chi
ap dung sai co s¢ phap ly con vé toi danh
“C8y gay thuong tich” va mtc hinh phat
la pht hop.

Vi cac 1é trén, Toa dn cdp phiic thim
chi sia ban dn so tham vé Diéu lugdt dp dung.
Can ctt stta an, trong phan Quyét dinh
cua Ban an phac tham c6 néu d6 1a diém a
khoan 1 Diéu 355, biéu 356 BLTTHS nam
2015. Pay la cac can c¢ d€ HDXX phuc

% Theo khoan 2 Diéu 134 BLHS nam 2015 (stta doi,
b sung nam 2017) thi hinh phat tu tir 02 ndm dén
06 nam. Trong khi dé khoan 2 Biéu 104 BLHS nam
1999 (stra d6i, bd sung ndm 2009) thi hinh phat tu tt
02 nim dén 07 nam

$6 06 - 2021

thdm khong chdp nhan khang cao, khang
nghi va gitt nguyén ban an so tham. Viéc
stra diéu luat ap dung khong lam thay doéi
toi danh va mttc hinh phat ctia cac bi cdo,
nhung van 1a treong hop stra ban an so
tham. Thé nhung hién nay BLTTHS nam
2015 chwra ghi nhan treong hop stta ban an
so tham vé Diéu luat ap dung. Do d6, tam
thoi Toa an cdp phuc thdm (TAND cap
cao tai TP. HCM) c6 thé bd sung thém vao
phan Quyét dinh cua Ban an phtc tham
mot can ct chung la Biéu 357 BLTTHS
nam 2015 nhw cdch lam ctia mdt so Toa
an khac trong cac treong hop tuong tu.
Sai s6t cua Toa an cap so thadm trong vu
an nay la mot dang sai sot rat co ban vé
nguyén tac 4p dung phép luat theo huéng
o lgi cho nguoi pham t0i, c6 thé xay ra
trong thoi diém giao thoa gitra cac BLHS,
cu thé & day 1a BLHS nam 1999 va BLHS
nam 2015.

4. Dé xuat stra d6i, bd sung mot s6
quy dinh ctia phap luét t6 tung hinh sy
vé quyén stra ban 4n so thim ctia Hoi
dong xét xtt phiic thim

Ttr nhitng phan phan tich trén, tac gia
kién nghi Hoi dong tham phan TANDTC
can ban hanh Nghi quyét méi huéng dan
ap dung mot sd quy dinh vé tham quyén
cua HDXX phtic tham d6i véi ban an hinh
s so thdm, bao gobm quy dinh tai diém
b khoan 1 va diém a khoan 2 Diéu 357
BLTTHS nam 2015 vé stra ban an so tham
theo hudéng 4p dung diéu, khoan caa
BLHS vé t6i nhe hon hoac t6i nang hon.

Thit nhat, vé cac truong hop ap dung
diéu, khoan ctia BLHS vé tdi nhe hon, tac
gia dé xuat giai thich theo hudng bao gom
02 treong hop sau: (a) Ap dung mot toi
danh khac cé mitc d6 nghiém khac thap
hon so v6i tdi danh ma Toa an cdp so tham
da tuyén; (b) Ap dung mot khoan nhe hon
(loai toi pham nhe hon) trong cung mot
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diéu luat ma Toa an cdp so tham da tuyén.
Nhu vay, cac truong hop ap dung diéu,
khoan cua BLHS vé tdi nang hon dwgc
giai thich theo huwdng nguoc lai.

Dac biét, HDXX phuc tham can so
sanh khoan cu thé cua diéu luat sé ap
dung vdi khoan ctia diéu luat da tuyén
& cap so thdm dé xac dinh muc d§ ndng,
nhe (bat lgi hay c6 loi cho bi cao). Néu toi
danh ma Toa an cap phtic tham mudn ap
dung nhe hon tdi da tuyén trong ban an so
thdm (can c vao loai hinh phat nghiém
khac nhat) nhung khoan cu thé ctia diéu
luat quy dinh vé t6i danh nay lai ndng
hon khoan ma Toa én cdp so tham da ap
dung thi van xem la truong hop stta an
theo hudng bat loi cho bi cdo. Ndi cach
khac, “diéu, khoan nhe hon” phai dwgc
hiéu la “ca diéu va khodn” déu nhe hon?.

Thir hai, vé cac diéu kién d&€ HDXX
phtic tham stra ban an so thdm theo
huéng ap dung diéu, khoan ctia BLHS vé
t0i ndng hon, tac gia dé xuat hudéng dan
bao gom 03 diéu kién: (a) C6 khang céo
va/hodc khang nghi yéu cau stra ban an
so tham theo hudng ap dung diéu, khoan
cta BLHS vé t6i nang hon; (b) C6 can c&t
cho thay cac quyét dinh trong ban an so
tham la qua nhe ddi véi bi cdo; va (c) Biéu,
khoan cua BLHS vé tdi nang hon khong
duoc vuot qua pham vi truy td & cap so
tham?. Trong truong hop can ap dung
diéu, khoan cua BLHS vé t0i nang hon
nhung virot pham vi truy t8 6 cap so tham
thi can c quy dinh tai diém d khoan 2
biéu 358 BLTTHS nam 2015, HDXX phuc
tham huy ban an so tham dé xét xw lai.
Day la truong hop “cd sai l[am nghiém trong
trong viéc dp dung phdp ludt nhwng khong

% Nguyén Thi Thanh Tra (2021), tidd (cht thich s&
22), tr. 22
2% Nguyén Thi Thay Tién (2020), tidd (cht thich s&
01), tr. 42
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thudc trwong hop HDXX phiic thdm sira bin
an theo quy dinh tai Diéu 357 ciia BLTTHS
nam 2015”.

Thir ba, mo rong pham vi chu thé cé
quyén khéng cdo yéu cau Toa an cap phuac
tham stra ban 4n so tham theo huwdng
khong c6 loi cho bi cdo bao dam su tuong
thich v6i pham vi chu thé c6 quyén khang
cdo theo quy dinh tai Diéu 331 BLTTHS
nam 2015. Nhuw da trinh bay, hién nay theo
quy dinh tai khoan 2 Biéu 357 BLTTHS
nam 2015, chi c6 Vién kiém sat khang
nghi hodc bi hai khang cdo yéu cau thi Toa
an cap phac tham mdi co thé stra ban an
so thdm theo hudng khong co lgi cho bi
cdo. Trong khi d6, pham vi cac cha thé ¢
quyén khang cdo theo quy dinh tai Biéu
331 cua Bo ludt nay rong hon rat nhiéu. Vé
nguyén tac khi da xac dinh ho 1a chu thé
cua quyén khang cdo lién quan dén trach
nhiém hinh sy hoac dan sw cta bi cao (vi
du dai dién cua bi hai, nguyén don dan
si) thi viéc khong cho phép nhitng ngwoi
nay khang cdo theo hudng bat lgi cho bi
cdo la khong hop ly.

Thir tie, stta khoan 3 Diéu 357 BLTTHS
nam 2015 theo hudng HDXX phtc tham
khong c6 quyén giam mutc boi thwong
thiét hai cho nhitng bi cdo khong khang
cao hodc khong bi khang cdo, khang nghi.
Nhuw da phan tich, van dé boi thuwong thiét
hai mang tinh chat dan sy, do d¢6 khi cac
bén lién quan da dong y vdi ban an so
thdm thi khong nén trao cho Toa an cap
phtic tham quyén stta ndi dung nay.

Thir nam, bé sung mot khoan moi
vao biéu 357 BLTTHS nam 2015 ghi nhan
nhing truong hop stra ban an so tham
cua Toa an cdp phac tham ¢ mot s6 dia
phuong nhu da trinh bay ¢ muc 3 ctia bai
viét va nhitng treong hop du phong khac
khong anh huéong dén quyén va loi ich
hop phap cua bi cdo, nguoi tham gia t6

S6 06 - 2021



LEHUYNH TAN DUY

tung khac. Diéu nay gitp tao co s& phap
ly day da, ro rang cho viéc stta ban an
so tham cua Toa an cap phtc tham, tuan
thti nguyén tac bao dam phap ché xa hoi
cht nghia trong TTHS; tranh thuc trang
HDXX phtic thAm phai tam thoi mién
cuong stt dung cac can ctt phap ly chung
chung dé€ stra ban an so tham.

Trén co s& mot sO dé xuat trén, Diéu
357 BLTTHS nam 2015 cé thé duoc xem
xét stra d6i, bo sung nhu sau:

“Diéu 357. Stra ban dn so tham

1...

2. Truong hop Vién kiém sit khing nghi
hodc nhiing nguoi c6 quyén khdng cdo theo
quy dinh tai Diéu 331 ciia BJ ludt ndy éu
cdu thi Hji dong xét xi¢ phiic tham co thé:

a...

3. Trwong hop co can cir, Hoi dong xét
xt¢ phiic thdm c6 thé’sira ban dn so tham theo
quy dinh tai khodn 1 Diéu nay, trie viéc giam
muec boi thwong thiét hai, cho nhirng bi cdo
khong khdang cdo hodc khong bi khing cdo,
khang nghi.

4. Khi c6 can cit, Hoi dong xét xir phiic
thiam co thé:

a) Mién, gidm dn phi cho bi cdo hodc bugc
bi cdo phai chiu an phi;

b) Sira d6i diéu, khodan ciia B6 ludt Hinh
sw di dap dung cho phit hop nhung khong anh
hiweong dén trach nhiém hinh sy cua bi cdo;

c) Swa d6i, bé sung nhitng thong tin
khdc trong ban dn so thdm nhwng khong danh
hiweong dén quyén va loi ich hgp phdp ciia bi
cdo, nhirng ngueoi tham gia t0 tung khdc.”./.
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