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Han ché hanh vi nhap khau song song hang hoa
chira dung doi tuong quyen s¢ hiru cong nghiép

Vo Nguyén Hoang Phuc’, Pham Thi My Dung”™
Nhan ngay 22 thang 2 nim 2024. Chap nhan ding ngay 30 thang 6 nim 2024.

Tém tit: Trong bdi canh cac qudc gia trén thé gisi theo dudi tyr do hoa thuong mai toan cau thi
hanh vi nhap khéau song song da va dang nhan duoc nhiéu sy ung ho. Tuy nhién, thuc té cho théy
viéc cong nhan rong rdi hanh vi nay ciing mang lai nhiéu rui ro tiém an vé chit lugng hang hoa, anh
huong dén chu s& hiru quyén va loi ich céng cong. Thong qua viée phan tich Ii luan vé thuyét hét
quyén s¢ hitu tri tu¢ (SHTT), nhép khau song song va kinh nghiém thyc té clia cac quic gia, khu vye
co su phat trién manh m& cua hanh vi nay trén thé gidi nhu Hoa Ky va Lién minh chau Au, bai viét
dé xuat, kién nghi han ché hanh vi nhap khau song song trong mot sb trudng hop nhat dinh dé dam
bao can bang loi ich giita chil s¢ hitu quyén va cong chung.
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Abstract: In the context of global trade liberalization pursued by countries worldwide, there has
been considerable support for the practice of parallel imports. However, reality reveals that
widespread acceptance of this behavior also brings hidden risks concerning the quality of goods,
impacting the rights of owners and public interests. Through analyzing the theoretical aspects of
exhaustion of intellectual property rights, parallel imports, and the practical experiences of countries
and regions, such as the United States and the EU, where this behavior is prevalent globally, this
article proposes recommendations to restrict parallel imports in certain cases. The aim is to ensure a
balance of interests between rights holders and the public.
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1. it van dé

Nhap khau song song da va dang la ton tai tat yeu trong b01 canh hoi nhap kinh te hién
nay. Tuy nhién, van dé nay lai tao ra nhiéu quan diém trai chiéu trong phap luét qudc té, ma
trong d6, nhiéu qudc g1a dac biét 1a cac quoc gia kém hodc dang phat tri€n c6 xu hudng thira
nhan va ung ho hanh vi nay Trén thyc t€, cac Piéu udc quoc te khong ¢6 quy dinh cy thé vé
nhap khau song song ma trao quyen lai cho céc quoc gia thanh vién dugc tu do lwa chon,
Xay dung chinh sach hét quyén s¢ hitu tri tué d6i voi hoat dong nay. Viéc thiéu sy dong thuén
qudc té anh huong khong nho dén hoat dong nhap khau song song trén pham vi toan cau.

Phap ludt s¢ hiru tri tu¢ Viét Nam da thé hién rd quan diém ap dung co ché het quyén
quoc té va chdp nhan nhap khau song song voi tat ca hang héa chira dung céc d6i tuong
quyen SHTT®. Tuy nhién, viéc nhap khau song song mot cach tu do s& dan dén mot s bat
cap ma viéc xem xé€t dé ra cac gi6i han 1a can thiét dé can bang loi ich giita xd hoi va cha so
hiru cac quyén SHTT.

* Truong Pai hoc Luat Thanh ph HS Chi Minh.

Email: vohphuc@hcmulaw.edu.vn

** Cong ty Luat TNHH ACC.

1 Xem vi dy Diéu 20, 29, 30, 31, 125 Luat S hitu tri tué 2005 sira d6i bd sung 2009, 2019, 2022 (sau day goi
tat 1a Luat SHTT).
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Méc du tinh h0'p phdp cua hanh vi nhap khau song song abi voi ban gbc, ban sao dugc
bao hd quyén tac gia da dugc thé hién rd rang hon trong lan stra d6i bd sung Ludt S¢ hitu tri
tué nam 20222, bai Vlet nay tap trung vao nghién ctru hanh vi nhap khau song song dbi véi
hang héa chira dung dbi tuong quyen s6 hitu cong nghiép, thong qua céc vi du v€ nhan hi¢u
va sang che dé chi ra sy can thiét cua nhitng quy dinh han che nhap khau song song. Boi da
c6 rat nhiéu cong trinh nghlen ctru tai Viét Nam Ve thuyét hét quyen vanhép khau song song
trong linh vyc s¢ hiru cong nghiép, c6 thé ké dén nhu: Luan an Tién si: Phdn tich so sanh
cac quy dinh vé nhdp khau song song trong ludt nhan hi¢u hang hoa cua My, Nhdt va Chdu
Au - Y nghia phap i doz Vi cac nudc dang phat trién (Nguyén Ho Bich Hang 2011); sach
chuyén khao Hét quyén doi vOi nhdn hi¢u trong phap luat, thuc tzen ‘quoc te va Viét Nam
(Nguyén Nhu Quynh, 2012); d@ tai nghién clru cap BO Phdp ludt vé hét quyén s¢ hivu tri tué
trong nhdp khau song song: kinh nghiém quoc té va huong hoan thién cho phap luat Viet
Nam (Nguyén Thanh T, 2014) nhung hau hét cac cong trinh tap trung vao viée gioi thiéu,
phan tich hanh vi, y nghla ctia nhap khau song song ma chua dé cip dén sy can thiét cua
viéc han ché hanh vi nay.

2. Khai quat chung vé nhip khiu song song va quy dinh ciia phap luat Viét Nam
hién hanh

Phép ludt trao cho cac chi s¢ hitu quyén SHTT nhiing doc quyen trong d6 c6 doc quyen
dua hang hoéa chua d01 twong SHTT ra thi truong. Tuy nhién néu doc quyen nay tiép dlen

mdi s€ anh hudng den su tu do luu thong hang hoa. Vay nén mot s6 qudc gia ting ho thuyét
hét quyén sau 1an d4u tién chi so hitu quyén SHTT dua hang héa ra thi truong.

2.1. Thuyét hét quyén - tién dé cho viéc nhdp khau song song

Hoat dong nhap khau song song la mot trong nhiing hé qua cua thuyet hét quyén SHTT®.
Theo thuyét nay, chii s¢ hiru quyen SHTT s& mét quyén klem soat viéc ban lai hang hoa
dugc bao hd sau khi hang héa nay duge dua vao thi truong lan dau tién mot cach hop phap
(tru:c tiép boi chu s hitu hodc dudi su dong y cua ho) (Bonad10 E., 2011). Hoc thuyet hét
quyéen thuong duge tiép can & hai cip do: qudc gia va qudc te. Ngoa1 ra, mot sO khu vuc
kinh té chung, vi du nhu Cong dong chung chau Au thira nhan dang hét quyén khu vuc,

Thit nhdt, hét quyén SHTT trong pham vi qudc gia la truong hop chu s¢ hiru quyén khong
the dua vao cac doc quyen do quyén SHTT mang lai de ngan cam viéc tiép tuc luu thong san
pham trén thi truong nodi dia khi _hang hoéa chira yeu t6 ctia quyén SHTT dugc ban ra lan dau
trong nugc boi chu s hitu quyén hodc dudi sy dong y ctia chu thé nay. Tuy nhién, chu s&
hiru quyén SHTT c6 quyén ngan can viéc nhap khau vao thi truong trong nudc hang héa do
sau khi dugc ban hop phéap & nude ngoai.

Thir hai, theo thuyet hét quyen SHTT trén pham vi qudc té, chil s& hitu quyén SHTT sé&
khong thé ngan chin viéc nhép khau, luu thong hang héa sau khi san pham duoc ra thi trudng
mot cach hop phap & bat ky déau trén thé gi6i.

Thit ba, hét quyén khu vuc, duge xem la & muc do trung gian cua hét quyén quoc gia va
qudc té. Ap dung co ché nay, mic du khong c6 quyén kiém soat sy luu thong cua hang hoa

2 Piéu 20, 29, 30, 31 Luat SHTT.

3 Thuyét hét quyén, hay con goi 1a Thuyét ban 1an dau tién (the exhaustion doctrine/the first sale doctrine).

4 Tai chau Au, quy dinh vé hét quyén khu vuc dua trén nguyén tic chung vé tu do thuong mai trong khu vire
va cac quy dinh ndm rai rac trong tung linh vye cu thé. Vi du, d6i vdi nhan hiéu, Diéu 15(1) Chi thi 2015 (UE)
2015/2436 cua Nghi vién va Hoi ddng chau Au ngay 16 thang 12 ndm 2015 lién quan dén van dé bao hd nhan
hiéu cua cac qudc gia thanh vién cta cong ddng chau Au quy dinh: mot nhan hiéu khong cho phép chu so hitu
ctiia minh ngdn cdm viéc sir dung nhén hiéu nay cho nhimng hang héa di dwoc dua ra thi truong chung chau Au
boi chinh chi s¢ hitu hodc voi sy dong ¥ ctia chii thé nay.
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trong khu vyc sau l4n ban hop phap dau tién, chu $¢ hitu quyén van c6 thé ngin can hanh vi
nhap khau vao khu vuc d6i v6i hang héa mang d6i twong SHTT duoc bao ho tir mot qubc
gia nim bén ngoal (WIPO 2011: 04).

Viéc mot quoc gia lya chon co ché hét quyén nao s& quyét dinh tinh hop phap ctia hanh
vi nhap khau song song tai d6 (Carsten Fink, 2005).

2.2. Khdi niém nhdp khéu song song

Vi vige tac dong t6i thuong mai va Van dé bao ho quyen SHTT trén pham vi thé gidi,
nhap khau song song khong con la véan dé cua mot qudc gia ma 1a van de chung cua cong
dong quéc té (Nguyen Nhu Quynh, 2006). Theo T chic Thuong mai thé gidi (WTO) nhap
khau song song s€ xuat hién khi: “Mot san pham dugc tao ra hop phap ¢ nudce ngoai, duge
nhap khau ma khong ¢6 su cho phép cuia chu so hitu quyén SHTT tai qudc gia nhap khau™®,
Trong bao cao gm To chie So hitu tri tué thé giéi - WIPO, Keith E. Maskus ciing di dua ra
dinh nghla vé van de nay mot cach twong d6i bao quat: “Nhap khau song song, con goi 1a
thi truong “nhap khau Xarn6” 1a hién tuong hang hoa dugc san xuat dudi su bao ho day du
cua luat nhan hiu, sang ché hodc ban quyén, duoc dua vao luu théng trong mot thi truong
va sau do duge nhap khau vao mot thi trudng thir hai ma khong duge phép cua chu so hitu
quyén SHTT tai quoc gia d6” (Keith E. Maskus, 2001: 02).

Hanh vi nhap khau song song dugc dinh nghia trong phap luat Viét Nam tai thong tu s6
11/2015/TT- BKHCN’, Nhdp khau song song (...) la viéc to chirc, ca nhan nhap khau san
pham do chinh chi so hitu hodc 16 chirc, ca nhan dugc chuyen glao quyen sit dung, ké cd
chuyén gzao quyen sir dung theo quyét dinh bdt budc, ngu’o’z co quyen sur dung trueée doi
twong so hitu cong nghiép da dwa ra thi truong trong nuoc hodc nuoc ngoai mot cach hop
phap, mac du khong dugc sy dong ¥ ciia chii thé quyén so hitu cong nghlep

Dinh nghia nay duoc thiét 1ap dua trén co s thuyét hét quyen quoc t&, 1a viec nhap khau
hang héa da dugc dua ra thi truong vao mot thi truong nude khac mot cach h0’p phap, bang
kénh phéan phéi khong chinh thirc ma khong c6 su cho phép cua cac chi thé giit quyén SHTT.

2.3. Quy dinh ciia phdp ludt Viét Nam vé van d@é nhdp khdu song song trong linh viee sé
hitu cong nghiép

Luat SHTT khang dinh tinh hop phap cua hanh vi nhap khau song song d6i v6i hang hoa
chira dyng dbi tuong quyen sO hiru cong nghlep Diém b khoan 2 Piéu 125 quy dinh: “Chu
$6 hitu do6i tugng sG hitu cong nghlep va to chure, ca nhén duoc trao quyén sir dung hoac
quyén quan 1y chi dan dia 1y khong co quyén cim ngudi khac luu thong, nhap khau, khai
thac cong dung cua san pham do chu $¢ htru, nguoi dugc chuyen giao quyen sir dung, ké ca
chuyén giao quyen st dung theo quyét dinh bat budc, ngudi c6 quyén sir dung truGe d6i
tuorng SO hu'u cong nghiép theo quy dinh cta Luat nay dua ra thi truong, ké ca thi truong
nude ngoai”. Nhu vay, chu s¢ hiru quyén SHTT s€ khong con quyen ngan can su luu thong,
nhap khau, khai thac cong dung cua san pham chira dung quyén so hitu cong nghiép khi:

5 Cac noi dung trich dan tir tiéng nudc ngoai do nhom tac gia dich sang tiéng Viét.

® Thuat ngit “nhap khau xam” hay “thi truong xam” - Gray market dugc sir dung phd blen tai Hoa ky. Kinh
doanh trén thi truong x4m nham chi hoat dong kinh doanh nhiing hang héa ctia nha san xuat nudc ngoai,nhiing
hang hoa nay mang nhan hi¢u dugc bdo hd tai nude ngoai va cling 1a nhan hi¢u da dang ky bao ho tai Hoa Ky,
nhitng hang hoa thi trudng xam dwoc san xuit & nude ngoai va nhap khiu vao Hoa Ky ma khong dwoc sy dong
y cua chu s¢ hitu nhan hiu tai Hoa Ky; Pugc tda an giai thich trong vu viéc K Mart Corp. V. Cartier Inc 486
U.S. 281 (1988), doan 1.

7 Thong tu 11/2015/TT-BKHCN ciia B6 Khoa hoc va Cong nghé vé viée quy dinh chi tiét va hudng dan thi
hanh mot s6 didu ciia Nghi dinh 99/2013/ND-CP ngay 29/08/2013 cua Chinh phu quy dinh xir phat vi pham
hanh chinh trong linh vuc s6 hitu cong nghiép.
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(1) San pham da dugc dua ra thi truong (bat ké thi trudng trong nudce hay nuge ngoai); (11)
Chu thé dua sin pham ra thi truong la chu s¢ hiru quyén SHTT, ngucn duoc chuyen giao
quyén sir dung (bao gom ca nguoi duogc chuyen giao quyén st dung sang ché theo quyén
dinh bét budc ciia co quan nha nude ¢ thim quyén), hodc nguoi cd quyén sir dung trude
do6i tuong s¢ hiru cong nghiép®. ) ; ; .

C6 thé néi, nhap khau song song di va dang 1a “chiéc chia khod™ giai quy€t duoc rat nhiéu
van dé va tao co hoi cho cac nudce dang phat trién, ‘trong d6 c6 Viét Nam. V6i uu thé vé tai
nguyén va lao dong, cac quoc gia nay thuong co thé san xudt san pham véi gia ré hon so véi
cac nude phat trién. Néu viéc nhap khau song song tai thi truong cac nude phat trién 13 hop
phap, doanh nghiép ¢ cac nudc dang phat trién co thé xuat khau san pham gia ré cia minh
sang thi truong cac nudc phat trién s& giap phat trién nén kinh té (Cornell University,
INSEAD & WIPO, 2013). Khong nhing thé, nhip khau song song mang lai nhiéu lgi ich
chang han nhu 1am phong pht thém hang hoa, dich vu trén thi truong (Frederik M. Abbott,
2007) Dong thoi, cong chung c6 thé dé dang hon trong tlep can nhimg sang tao trén toan
thé gioi. Bén canh do, ngu:(n tiéu dung cling dugc 1¢i vé€ gia khi nhép khau song song c6 thé
dan dén giam gia b1nh quan va la giai phap tot cho van dé gia cao ¢ thi trudng trong nudce
(Xing Yu, 2004: 110).

Tuy nhién can luu ¥ rang, bén canh nhiing loi ich c6 thé dé dang ké dén cung khong thé
bo qua nhu:ng ri ro khi cho phép hoat dong nhap khiu song song dién ra ma khong c6 bét
ky han ché nao.

3. Quy dinh han ché nhap khiu song song tai Lién minh chiau Au va Hoa Ky

C6 thé thay & Viét Nam “thi truong xam”® dang dién ra rat soi dong nhung cling rat kho
khan dé dam bao vé mit chét luong, cong dung cua hang héa nhap khau theo phuong thirc
nay. Boi viée xac dinh dbi tuong khach hang va diéu chinh cong thae dé hang héa dua ra thi
truong phu hop v6i nhom dbi tugng khach hang myc tiéu 1a mot phan trong chién lugc kinh
doanh cua nha san xuét. Viéc cho phép nhép khau song song. dan dén hang hoa duogc mua tir
cac nha nhap khau song song c¢6 thé khong dam bao duge chat lugng phu hO’p véi thi truong
dich (Tommaso M. Valletti & Stefan Szymanskl 2006) Vi dy: Cung mdt san pham 1a my
pham ctia thu’ong hi€u A, khi dugc phan phdi va cap phép luu hanh ¢ thi tru(mg Hoa Ky s¢€
phai dam bao céc tiéu chi vé thanh phan hoa duoc dé phu hop véi diéu kién vé thoi tiét, loai
da, va thi hiéu cua thi tIu’O’ng Hoa Ky. Néu nha nhap khau song song dua san pham nay vé
Viét Nam, san pham d6 co thé s€ khong mang dén cho ngu’(n tiéu dung cong dung nhu ky
vong. Trong truong hop nay, quyén loi ctia khach hang mua séan pham tir cac nha nhap khau
song song s€ khong duoc dam bao. Trong khi d6, nhimmg san pham ban qua kénh phan phdi
chinh thuc cta thuong hi€u A tai thi truong Viét Nam 13 két qua cia viéc nghlen ctru dé thay
601 ket c4u thanh phan cho phu hop véi dac thi nguoi tiéu dung Viét Nam va dam bao cac
van d& hau mai. Viéc nghién ctru phép ludt cia Lién minh chau Au va Hoa Ky vé van dé han
ché nhap khau song song mang dén nhitng kinh nghiém can thiét cho viéc hoan thién phép
luat Viét Nam vé nhép khéu song song.

3.1. Han ché nhdp khdu song song theo Phdp ludt ciia Cong dong chung chau Au

Céc phan quyet cua Toa an Cong ly chiu Au (CJEU) cho thay, chu sé hiru quyén duoc
ngan cdm hanh vi nhap khau song song néu viéc ngin cAm nay nham muc dich dam bao viéc

8 Theo Diéu 134, 145 Luét SHTT, quy dinh bét bude chuyén giao quyén sir dung dbi tuong so hitu cong nghiép
chi danh cho sang ché va quy dinh quyen sir dung trude chi danh cho sang ché, kiéu dang cong nghiép.

9 Tir ddng nghia v6i “nhap khéu xam”. V& ¥ nghia va ngudn gdc cua thuat ngir nay, xem thém tai trich dan sd
6 ctia bai viét.
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thuc hién chire ning thiét yéu cua cac quyen sO httu cong nghiép (C-15/74). Vi dy, d01 voi
nhén hi€u, tr nhitng nam 70 trong vu viéc Centrafarm/Winthrop (C-16/74), toa da thé hién
quan diém ring mot trong nhiing vai tro chu yéu cua nhan hi€u la trao cho chu s¢ hitu doc
quyen st dung nhan hiéu de dua hang hoa ra thi truong 1an dau tién va chong lai nhitng hanh
vi canh tranh véi mong muon lam dung vi thé hodc khai thac sy n01 tleng cua hang héa mang
nhén hi¢u. Nhu vay, doc quyén khai thac nhén hi¢u s€ khong mét di sau lan dua ra thi truorng
dau tién néu viéc tan dung thuyét hét quyén nhiam dé lam dung hodc khai thac su nbi tiéng
cta nhan hiéu nay

Trong ban an “Copad” nam 2009 s6 C-59/08 véi thuong hiéu ndi t1eng Christian Dior,
CJEU dé phan quyét rang: “Chu s¢ hitu nhén hi¢u c6 thé vién dan quyén d01 voi nhén hi¢u
dé chong lai bén nhén chuyén giao khi ngudi nay vi pham hop dong chuyen giao bang viéc
ban san pham mang nhén hi¢u cho cac cira hang g1am gid”. O vu vi¢c nay, CJEU di tlr ban
chat va chirc ndng ctia nhan hi¢u la nham phén biét san pham Pé thuc hién duoc chirc nang
thiét yeu ctia nhan hiéu, tit ca cic san pham, dich vu ¢ quyén st dung nhan hiéu déu duoc
san xuat hoac phan phéi duédi sy kiém soat cia mot hé thong chon loc, nam dudi sy kiém
soat cua chu s¢ hitu nhén hi¢u nham duy tri va dam bao chat lugng san pham Bén canh do,
chat luong cua cac san pham cao cap, sang trong khong chi dén tir dic tinh vat liéu ma con
dén tir hinh anh 16i cubn va uy tin khién ching mang lai cam gidc sang trong. Viéc cho phep
nhap khau song song ma khong c6 han ché s& gy anh huong dén chat luong hang hoéa cao
cap, boi sy hap dan clia mot s6 hang hoa nhat dinh nam & vi thé doc quyén ciia nha phén
phéi va su dat do vé gia ma chung mang lai (Vo Nguyen Hoang Phuc, 2023). Néu cac nha
phan phdi khong chinh thirc ban san pham ¢ muc gia ré hon s€ lam hinh anh va uy tin cta
thuorng hiéu cao cip sé& bi anh hudng, gian tiép lam suy giam chat luong hang hod trong long
nguoi tiéu dung (Anel Katz, 2014: 84-86).

Bén canh lam giam di trai ngh1em sang trong, thuc té cho thay hang héa nhap khau song
song cO the khong dam bao vé mit chét lwong hodc mang dén nguy co nhdm I4n va anh
huong dén quyén loi nguoi tiéu dung.

Theo luat cua Cong dong chung chéu Au, hanh vi dong goi lai va gan nhan hiéu dugc
khai thac & qubc gia nhap khau 1én hang hoa la dbi tuong cua nhap khau song song, ma
khong dugce sy cho phep cua chu s¢ hitu quyen tai qubc gia d6 c6 thé bi xem 1a xam pham
quyén dbi v6i nhan hi¢u'®. Boi, viéc dong g0i lai va dan nhan higu lai bé1 mot chu thé khong
phai la bén chiu trach nhiém d6i v6i chat lu(rng san pham sé& co tac dong lon den kha nang
truy xuat nguon goc san pham va ca nhirg van dé lién quan dén dam bao chat luong. Quy
dinh nay gitip nguoi tidu dung c6 thé dam bao rang san pham ma ho mua khong bi can thi¢p
boi mot bén thir ba ma khéng duge phép cua chu s¢ hitu. Tuy nhién, CJEU c¢6 xu huong
giam bot quyen cua chu s¢ hiru quyén trong viéc ngdn chan nhap khau song song, qua vige
dé ra nhiing diéu kién cu thé ma bén nhap khau song song co6 thé dong goi lai hang hoa, su
dung nhan hi¢u phu hgp voi thi truong nhap khau thay cho nhan hiéu tai qudc gia xuat khau.
Theo cac phan quyét (C-436/93, C- 348/04) dé hanh vi nay duoc xem la hop phép can phai
thoa man nam dleu kién sau day ¢6 can cr cho thy chi s¢ hiru dung quyén cua minh d€ tao
nén sy phan hoa vé gia tai cac thi truong khac nhau; c6 thé chirng minh dugc vige dong goi
lai hang hoa khong lam anh hudng dén chat luong ctia san pham; bao bi m¢gi dam bao duoc
chirc nang thong tin vé chu thé dong gbi lai va tén cua nha san xuat; Viéc dong goi lai

10 Piéu 15 khoan 2 Chi thi (UE) 2015/2436 cua Nghi vién va Hoi dong chau Au ngay 16/12/2015 vé thong
nhét phap luat cac qudc gia thanh vién Cong ddng chung chau Au vé nhin hiéu: Thuyét hét quyén d6i voi nhin
hiéu c6 thé khong duoc ap dung trong trudng hop cha s hitu nhan hiéu c6 thé chimg minh duoc rang tinh
trang cua hang hoa la dbi twong cua viéc ban lai da bi thay dbi so v6i khi dugc dua ra thi truong 1an dau tién.
Vé van dé nay, xem thém: 4n 18 CJEU, 11/7/1996, sb C-427/93, C-429/93.
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hang hoa khong tac dong c6 hai dén danh tiéng ctia nhan hiéu va cia hang hoa; Bén nhap
khau c6 nghia vu thong béo trudc v6i chu s¢ hitu nhin hiu trude thoi diém hang héa dong
g0i lai dugc dua ra thi truong (CJEU, 19964, 2007b). Nhu vay, hanh vi nhap khau song song
di kém véi thay ddi bao bi va nhén hiéu s& duoc chap nhan néu viéc thay doi nay nhim thoa
man mQt nguyén nhin khach quan va hop 1y, dong thdi dam bao quyén loi ctia ngudi tiéu
diung vé chét luong va tiép can thong tin (Jurgita Grigiené, Paulius & CerkaDalia
Perkumieng, 2019: 60).

Tuy nhi€n, viéc danh gia nguy€n nhén khach quan va hop ly nay la khong dé dang. An 1¢
chau Au ¢6 xu hudng dé toa 4n cac quoc gia thanh vién quyét dinh tinh hop phap cua vige
mot nha nhap khau song song thay ddi bao bi déng go0i va str dung nhén hiéu tuong dong voi
nhan hiéu dang ky doc quyén tai thi truong nhap khau (C- 379/97; Toa t6i cao Thuy Dién,
2006; Toa an lién bang Duc, 2008). Vi dy, theo toa Phuc tham Paris trong mot vy viéc vao
nam 2008 (Elmar Wolf, 2008): “S€ khong co6 hét quyen d6i v6i nhan hiéu néu nhu viéc doc
quyen nay nham dé phuc vu cho chtrc nang thiét yéu ctia nhan hiéu, dic biét 1a nham dam
bao v&i nguoi tidu dung vé nguon goc va chét luong cua san pham mang nhan hi¢u nay

Mac du nhung phan quyét tidu biéu cia toa an cong 1y chau Au lién quan dén viéc cho
phép dong goi va st dung nhan hi¢u tmng hodc tuong ty thudng tap trung vao linh vyc dugc
pham, nhung cac ban an cta Toa cong 1y chdu Au ciing thé hién quan diém rang nhiing
nguyen tac nay khong chi dung lai ¢ linh vyc duge, cling nhu khong chi ap dung rleng d6i
v6i nhan hiéu ma co thé tinh dén ca nhu'ng hang hoéa chura dung nhirng dbi twong so hitu
cong nghiép khac, dién hinh 1a trong vu vigc lién quan den sang ché (C-15/74) hay vu vigc
han ché nhap khau song song dé bao vé sirc khoé cong dong (C-112/02). Chu s& hitu quyen
s¢ hitu cong nghlep c6 thé chong lai hanh vi nhap khau song song hay khong, phu thudgce vao
viéc ngin can ndy c6 nham giup dam bao muc dich chinh yéu cia viéc bao hd quyén so hiru
cong nghiép hoac dam bao loi ich cho cong chung (CJEU, 1974a, 2004b).

3.2. Han ché nhdp khdu song song theo phdp ludt Hoa Ky

O Hoa Ky, viéc ap dung thuyet hét quyen van chua rd rang. Tuy nhién, thong qua 4an 1¢,
cac toa an Hoa Ky ciing nhiéu 1an 1am 16 vé pham vi ap dung va cac truong hop han ché
hanh vi nhap khau song song (Johanna K.P. Dennis, 2014). Toa an Hoa Ky khang dinh viéc
lam ra hang hoéa trén co s& hop dong chuyén giao bang doc quyen sang che khong ddng
nghia véi viée dugce phep ban lai hang hoa chira dung quyén dbi véi sang ché d6 trén mot
thi truong khac (Toa an t61 cao Hoa Ky, 2012a, 2013b; Toa lién bang Hoa Ky,1992). Dong
thoi, luat Hoa Ky cling co xu hu’O’ng han ché nhap khau song song dé dam bao chit luong
san pham va quyén loi cua ngum tiéu dung. Vi dy, d6i v6i nhan hiéu, Bo lut Lién bang Hoa
Ky (U.S.C) ngan cam hanh vi six dung nhén hi¢u trung hodc tuong ty véi nhén hi¢u dugc
bao ho theo phap luat nudc nay ( Dicu 1114, 1124, 1125 - 15 U.S.C ; Piéu 1526 - 19 U.S.0),
ngay ca khi nhiing nhan hi¢u nay dugc st dung cho hang hoa la d01 tu’ong nhap khau song
song tur thi tru’orng khac. Trong vu viéc “Bourjms vao ndm 1923, nguyén don da mua lai

ong ngh¢ san xuat phan phu cua Phap va dang ky sang ché hop phap tai Hoa Ky. Bi don da
c6 hanh vi nhap khiu song song loai phdn phu nay tir Phap va ban san pham nay tai thi
truong Hoa Ky v6i nhan hi¢u “Java” duge dang ky cho san pham tai thi truong Hoa Ky, va
su dung bao bi tuong tu v4i bao bi séan pham dugc phan phdi chinh thire tai Hoa Ky. Toa an
t6i cao Hoa Ky (U.S.S.Ct) cho rang néu mot nhan hi¢u da dugc cap phép ¢ Hoa Ky, hang
hoéa trung hodc tuong tu ¢ nude ng0a1 khong thé dugc ban lai & thi truong Hoa Ky voi nhédn
hi€u trang hodc tuong ty. Boi viée dang ky nhén hi€u va phan phdi hang hoéa tai thi truong
Hoa Ky tao nén sy nhén dinh vé nguon gbc xuét xi hang hoa trong long nguoi tiéu dung
Viée ton tai mot hang hda cung loai v4i bao bi nhan hi€u tuong tu s€ gay nham lan cho nguoi
tiéu dung (U.S.S.Ct, 1923; Toa 4n Quan nam New York, 1984). Phan quyét d¢i nhan manh
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ranh gioi lanh tho trong nhan hi¢u, néu cao sy bdo v¢ d6i v6i cha so hiru nhan hiéu ¢ Hoa
Ky, qua do chong lai hanh vi nhap khau song song.

Tuy nhién, viéc nhap khau song song van c6 kha nang duoc chéap nhan tai Hoa Ky trong
truong hop “Common-control”(cung kiém soat). Theo quy dinh tai U.S.C thi hanh vi nhép
khau song song s€ hop phép khi: Ca nhan hi€¢u duogc bao hd theo phap luat nude ngoai va nhan
hiéu dugc bao ho & Hoa Ky duoc sé hiru va san xuét boi cung mdt ngudi hodc cung mot doanh
nghi¢p; va chu s¢ hiru nhan hi€u dé ¢ nudc ngoai va & Hoa Ky 1a cong ty me va cong ty con
hay cung s¢ hiru hoac cung kiém soat (Piéu 133.21 - 19 U.S.C). Theo nhén dinh cua Toa an
t6i cao Hoa Ky trong vu viéc K Mart Corp. V. Cartier, néu c6 méi quan hé “cung kiém soat”
thi dudi goc d6 phap 1y va kinh té, cht s¢ hitu nhin hiéu theo phap luat Hoa Ky s& khong thé
bi anh huéng (U.S.S.Ct, 1988). B4i hanh vi nhap khau song song duoc thuc hién boi mot
doanh nghiép hay cong ty nude ngoai duge chinh doanh nghiép do kiém soat, giita hai bén c6
thé thoa thuan dé ap dat diéu kién cho cac nha phan phdi bén ngoai dé bao vé loi ich ciia cua
sO htru nhan hi¢u tai Hoa Ky (U.S.S.Ct, 1988). Méc du vay, trong vu viéc “Lever” nam 1993,
cung d6i v6i van dé nhap khau song song v€ nhan hiéu, Toa an Hoa Ky dé dua ra quan diém
vé “su khac biét quan trong” dé han ché hanh vi nhap khau song song ké ca trong nhirng truong
hop duoc phép do ngoai 1¢ “cung kiém soat” dugc cong nhén. Sy khac bi€t ké trén co thé 1a
su khac biét lién quan dén: cong thirc cau thanh san pham; sy hinh thanh, cAu trac cua san
pham; dic diém hoat dong cua san pham; khac biét phat sinh tir yéu cau phap ly, quén ly,
chu’ng nhan; cac yéu tb phén biét khong duoc xac dinh rd rang dan dén viéc nham 1an cua
ngudi tiéu dung hay lira dbi nguoi tiéu ding (Dleu 133.2(e), 133.23(2) - 19 C.FR; Nguyen
Nhu Quynh 2012). Theo do6, toa an Hoa Ky cho rang néu co6 su khac biét quan trong gitra
hang hoa ndi dia va hang hoa nhép khau c6 cting nhan hiéu, cho dui chi s& hitu nhan hiéu trong
nudc va ngucn san xuat san pham mang nhén hi¢u d6 ¢ nudce ngoai la cac doanh nghlep co
lién quan thi viéc nhap khéu song song d6 van co thé bat hop phap Day dugc xem la “ngoai
1€ cua ngoal 167, dé bao vé uy tin cua doanh nghi€p ndi dia va bao v¢ nguoi tiéu dung tranh
khoi viée bi nham 14n hay lira d6i vé chét lugng va ban chat ctia san pham mang cting nhén
hiéu (Miranda Forsyth, Warwick A. Rothnie & Steven D. Anderman, 2007).

C6 thé thay, thuyét hét quyén va kha nang cho phép nhap khau song song hang héa mang
d6i twong quyén s hitu cong nghiép dang duoc thira nhin ¢ cac mirc d§ va pharn vi khéc
nhau. Lién minh chau Au va Hoa Ky ¢6 xu huéng han ché co ché hét quyén néu n6 gay anh
hu’ong dén quyén loi chinh dang ctia nhimg chu thé trong mdi quan hé nay va dic biét 1a loi
ich cong ching. Nhitng an 1€ lién quan dén han ché hanh vi nhép khau song song trong cac
trudong hop cu thé c6 thé xem 1a kinh nghiém dé hoan thién hé thong phap 1y cho hoat dong
nhap khau song song hang hoa chira dung d6i twong quyén s& hitu cong nghiép tai Viét Nam.

4. Kién nghi

Déi v6i hang hoa nhép khau song song, bén canh vi¢c thira nhén co ché hét quyen quoc
té va cho phép nhap khau song song, can co6 thém céc nghién cau danh gia tinh can thiét va
dé xuét xay du’ng cac quy dinh han ché Ve hoat dong nay trong mot sd truong hop nhét dinh
dé bao vé nguoi tiéu dung, cling nhu quyén lgi cho cac chu s¢ hiru quyén SHTT.

Thir nhdt, hanh vi nhap khau song song can bj han ché néu co thé chu’ng minh rang viéc
chi phéan phdi thong qua kénh chinh thirc c6 anh huéng quan trong ddi v6i sy nhin nhan cia
ngudi tidu dung vé chat lwong va gi tri cia san pham. i

Thir hai, v6i myc tiéu dam bao cho khach hang dat dugc myc dich stt dung san pham,
viéc nhap khau song song chi nén dugc phép khi nha nhap khau c6 thé dam bao ring hang
hoéa nhap khau song song khong c6 su khac biét dang ke ve thanh phan déc tinh, cong dung,
chirc nang va chat luong so véi hang hoa duoc san xuit va phan phéi chinh hang.
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Thir ba, dé dugc phép nhap khau song song va ban tai thi truong Viét Nam, hang hoa phai
dam bao chtrc ning thong tin dén nguoi tiéu dung vé hang hoa nhip khau thong qua kénh
song song. i

Thir tw, trong truong hop bén nhap khau song song ¢6 hanh vi dong goi lai va st dung
nhan hi¢u dugc bao hd doc quyen cho hang hoéa duoc phan ph01 chinh thtrc cho thi truong
trong nudc, phap luat Viét Nam can c6 quy dinh cu thé vé viéc c6 cho phep hay khong va
nhimg diéu kién cu thé lién quan dén viéc sir dung nhan hiéu va déng goi lai.

Vi¢c han che hanh vi nhap khau song song trong nhiing truong hop trén giup hoat dong
khai thac quyén SHTT thue sy mang loi lgi ich cho ca chu s¢ hiru, dong thoi dam bao quyén
loi cia coéng chung duoc tiép can thong tin va sir dung san phdm c6 chat luong.

5. Két luén

Nhap khau song song khong con 1a van dé méi nhu’ng van ludn 1a dé tai duoc quan tim
vi tao ra nhiéu anh hudng trong hoat dong thuong mai. Viét Nam 12 m¢t nu6c dang phat
trién, viéc thira nhan co ché hét quyen qudc té va hoat dong nhap khau song song mang dén
nhiéu co hoi va lgi ich nhu'ng cung véi d6 1a thach thic trong viéc dam bao chat luong hang
hoa, bao vé quyén loi ngudi tiéu dung, va bao v¢ cac doanh nghi€p khoi sy canh tranh khoc
liét khi canh ctra thi trudng mo rong. Bén canh do, viéc quy dinh 15 hon vé thuyét hét quyén
trong linh vuc quyén tac gia va quyén lién quan trong lan sura d01 bd sung nam 2022 cling
mo ra hudng nghién ctru méi vé nhimg hé qué cta viéc hét quyén. Viéce tiép tuc nghién ciru
va xay du'ng hanh lang phap 1y cho hoat dong nhép khau song song, dic biét 1a xem xét dé
ra cac gidi han cua hanh vi nay la can thiét, nham g1up cho hoat dong nhap khau song song
thuc sy thé hién vai tro can bang loi ich gitra chu s¢ hiru quyén va cong chiing, dong thoi
tao mdi truong thuong mai phét trién bén viing.
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