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Tém tit: Bai viét phdn tich mét s6 bat cdp cia cdc quy dinh phdp ludt vé xir phat vi
pham hanh chinh doi voi hanh vi buén bdan hang hod gia mao nhan hiéu, dong thoi dé
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Abstract: The article analyzes shortcomings of the regulations on handling
administrative violations on trade in counterfeit trademark goods and proposes

directions for improvement.

H ién nay, viéc xuir phat vi pham
hanh chinh d6i véi hanh vi buén
ban hang hoa gia mao nhan hiéu dugc quy
dinh tai Piéu 12 Nghi dinh s6 99/2013/ND-
CP ngay 29/08/2013 cua Chinh phu quy
dinh vé xir phat vi pham hanh chinh trong
linh vuc so hitu cong nghiép (goi tit 1a Nghi
dinh sd 99/2013/ND-CP) duoc sta dbi, bd
sung boéi Nghi dinh s6 126/2021/ND-CP
ngay 30/12/2021 ctia Chinh phi1 vé sira doi,
bd sung mot sd diéu cia cac Nghi dinh quy
dinh xtr phat vi pham hanh chinh trong linh
vuc s¢ hitu cong nghi¢p; tiéu chuan, do
ludng va chéat lwong san pham, hang héa;
hoat dong khoa hoc va cong nghé, chuyén
giao cong nghé; nang luong nguyén tir (goi
tat 1a Nghi dinh sé 126/2021/ND-CP). Tuy
nhién, cac quy dinh nay van con ton tai mot
s6 bat cap, gay kho khin cho cong tic xir
phat vi pham hanh chinh trong thyc tién.

* ThS., Khoa Luat Hanh chinh — Nha nuéc, Truong
Dai hoc Luat Tp. H6 Chi Minh.

" ThS., Khoa Luat Hinh sy, Trudng Dai hoc Luét
Tp. H6 Chi Minh.

1. Mot s6 bat cip trong cac quy dinh
xir phat vi pham hanh chinh d6i véi hanh
vi bu6n ban hang hoa gia mao nhan hi¢u

Thir nhit, hanh vi buén bdn hang héa
gid mgo nhan hiéu dwoc quy dinh chwa
ré rang

Piéu 12 Nghi dinh s6 99/2013/ND-CP
duoc stra d6i, bo sung boi Nghi dinh sé
126/2021/ND-CP quy dinh hanh vi bu6n
ban hang hoda gia mao nhan hiéu, tuy nhién
khéng giai thich thé nao 1a hanh vi “budn
ban” ma chi liét ké chung cac hanh vi:
“Buon ban; chao hang; vdn chuyén, ké ca
qud canh; tang trik; trung bay dé ban hang
hoa gia mao nhan hiéu, dat hang, giao viéc,
thué nguoi khac thwc hién hanh vi néu
trén”! s& bi xur phat vi pham hanh chinh vé
“san  xudt, nhdp khdu, buén ban, vin
chuyén, tang triv dé ban hang héa gid mao
nhan hi¢u”. Nhu vay, biéu 12 Nghi dinh )
99/2013/ND-CP dugc sira doi béi diem a,

! Piém a, b khoan 1 Piéu 12 Nghi dinh s6
99/2013/NB-CP duoc sira doi tai khoan 11 Biéu 1
Nghi dinh s6 126/2021/NP-CP.
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khoan 11 Diéu 1 Nghi dinh s
126/2021/ND-CP khong chi quy dinh xur
phat vi pham hanh chinh déi v6i hanh vi
budn ban hang hoa gia mao nhan hi¢u ma la
quy dinh chung vé& ca “xit phat vi pham
hanh chinh vé san xudt, nhdp khau, budn
bdn, vdn chuyén, tang trit dé ban hang héa
gid mgo nhan hiéu”. Vay, hanh vi “budn
ban” hang hoa gia mao nhan hi¢u dugc quy
dinh tai Nghi dinh s6 99/2013/ND-CP duogc
stra d6i boi diém a, khoan 11 Piéu 1 Nghi
dinh s6 126/2021/ND-CP nén hiéu nhu thé
nao cho dung?

Cdch hiéu thir nhat, mdi hanh vi “budn
ban”, “trung bay hang héa dé ban”, “chdo
hang”; “vdn chuyén”, “qud canh”; “ddt
hang, giao viéc va thué nguoi khdc” s& cAu
thanh cac vi pham hanh chinh ddc 1ap lan
luot 1a “buon ban”, “nhap khau”, “vin
chuyén”, “san xudt” hang héa gia mao
nhan hiéu. Vi du, khi ca nhan thuc hién
hanh vi van chuyén hang hoa gia mao nhan
hiéu thi chi cdu thanh vi pham hanh chinh
vé van chuyén hang hoa gia mao nhan hiéu.

Cdch hiéu thir hai, trix “dét hang, giao
viéc va thué nguoi khac” thugoc nhém hanh
Vi “san xudt hang héa gid mao nhan hiéu”
thi nhiing hanh vi con lai “budn ban”,
“trung bay hang héa dé ban”, “chdo
hang”; “van chuyén”, “qud canh” déu co
thé nam trong qué trinh budn ban hang hoa
gid mao nhan hi¢u vi muc dich nham dua
hang héa gid mao nhan hi¢u vao tiéu thu
trong thi truong. Vi vay, khi c4 nhan, t6
chtic, hd gia dinh, hd kinh doanh c6 vi
pham hanh chinh ¢ bat ctr khau nao trong
qua trinh budn ban hang hda gia mao nhan
hiéu thi déu c6 thé bj xtr phat vi pham hanh
chinh d6i v6i hanh vi buén ban hang hoa gia
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mao nhin hiéu. Cach hiéu nay c6 phan gan
gidng voi giai thich thuat ngit “budn ban”
tai khoan 2 Diéu 3 Nghi dinh s
185/2013/NDB-CP: “Buon ban la viéc thuc
hién mot, mét s6 hodc tdt ca cac hoat dong
chao hang, bay ban, lvu gitt, bao quan, van
chuyén, ban budn, ban 18, xudt khau, nhdp
khau va hoat déng khdc dwa hang héa vdo
I théng”. Nghi dinh s6 185/2013/ND-CP
dd duoc thay thé boi Nghi dinh sd
98/2020/NDB-CP cua Chinh phi ngay
26/08/2020 quy dinh xtr phat vi pham hanh
chinh trong hoat dong thuong mai, san
xuat, budn ban hang gia, hang cdm va bao
vé quyén loi nguoi tiéu dung (goi tit l1a
Nghi dinh sé 98/2020/ND-CP), tai Nghi
dinh nay mic du khai niém “budn ban” van
dugc quy dinh gidng nhu Nghi dinh s6
185/2013/ND-CP nhung “hang hoda gia
mao nhan hi¢u” khong con dugce quy dinh
12 “hang gia” nira.

Chinh sy khong r6 rang trong quy dinh
hanh vi budon ban hang hod gia mao nhan
hiéu ma dan dén nhiéu cach hicu khac
nhau. Theo khoan 1 Diéu 8 Luat Ban hanh
van ban quy pham phap luat nam 2015 (stra
ddi, bd sung nam 2020) thi cach dién dat
trong van ban quy pham phép luat phai ro
rang, d& hiéu, tranh viéc hiéu theo nhiéu
cach dé viéc ap dung phap luat tré nén
théng nhat, cong biang. Theo quan diém
cia nhom tac gia, viéc “budn ban” hang
hoéa gia mao nhan hiéu khoéng chi dugc
biéu hién bang hanh vi “trung bay dé ban
hang héa gia mao nhan hiéu” ma con co

2 Khoan 7 Diéu 3 Nghi dinh s6 98/2020/ND-CP quy
dinh xr phat vi pham hanh chinh trong hoat dong
thuong mai, san xuét, buén ban hang gia, hang cAm
va bao vé quyén loi ngudi tiéu dung.
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thé dugc thuc hién boi nhiéu hanh vi khac
nhu “vdn chuyén”, “chao hang”, “luu
trit”, “ban buon”, “bdn lé”.

Thir hai, quy dinh vé bi¢n phdp khic
phuc hidu qud “budc nép lai sé loi bit hop
phap c6 dwoc do thwc hién hanh vi vi
pham” mau thudn véi quy dinh “tai sin”
trong B9 ludt Dan sw nam 2015°

Khoan 13 Diéu 12 Nghi dinh s
99/2013/NB-CP dugc stra d6i, bo sung bai
Nghi dinh s6 126/2021/ND-CP quy dinh
bién phap khic phuc hau qua dugc ap dung
d6i v6i hanh vi budn ban hang héa gia mao
nhan hiéu gom: (i) Budc tiéu huy ddi voi
hang hoa gia mao nhan hiéu; (ii) Budc phan
phéi hodc dua vao s dung khong nhim
muc dich thuwong mai ddi v6i hang hoa gia
mao nhan hi¢u (ii1) Budc dua ra khoi lanh
thd Viét Nam d6i véi hang hoa qué canh
hodc budc tai xuat dbi véi hang hoa gia mao
nhin hiéu; (iv) Budc nop lai s loi bat hop
phéap c6 dugc do thuc hién hanh vi vi pham.
Trong d6, dé ap dung bién phap khic phuc
hau qua “budc ndp lai s loi bat hop phép
c6 dugc do thyc hién hanh vi vi pham”,
Luat Xt 1y vi pham hanh chinh nam 2012
(stra d6i, bo sung nam 2020) va cac vin ban
huéng din da quy dinh rat cy thé vé cach
xac dinh sd loi bat hop phap c6 duoc tir
thuc hién vi pham hanh chinh, nhung lai
chua phu hop véi quy dinh cua Bo luat Dan
sunam 2015.

Diéu 105 Bo luat Dan sy nim 2015 quy
dinh tai san la vat, tién, gidy to ¢é gid va
quyén tdi san.

3 Nguyén Nhat Khanh (2018), Bién phéap khdc phuc
hau qua bugc ngp lai sé loi bat hop phdp ¢6 dwoc do
thyc hién vi pham hanh chinh, Tap chi Khoa hoc
phép ly s6 07, tr.45-52.

Tuy nhién, tai Didu 37 Luat Xu 1y vi
pham hanh chinh nam 2012 (sira d6i, bd
sung nim 2020) quy dinh vé “sé loi bat hop
phap c6 duogc tr thuc hién vi pham hanh
chinh” 1a: “Cd nhdn, té chitc vi pham phdai
nép lai sé lpi bt hop phdp la tién, tai sdn,
gidy 10 va vt c6 gid c6 dwoc tir vi pham
hanh chinh ma cd nhén, t6 chirc @6 da thuc
hién dé sung vao ngan sach nha nuéc hodc
hoan tra cho doi tuwong bi chiém doat”.
Thong tu sb 149/2014/TT-BTC ciia Bo Tu
phap ngay 10/10/2014 (Thong tu sb
149/2014/TT-BTC) ban hanh hudng dan sb
loi bat hop phap do thuc hién hanh vi vi
pham hanh chinh trong linh vuc thuong mai
gom (i) Tién; (ii) Gidy to c6 gia; (iii) Tai
san va vat co gia.

Chua ké, dé hudéng dan Nghi dinh s
99/2013/ND-CP vé xur phat vi pham hanh
chinh trong linh vyc s& hitu cong nghiép,
Bo Tai chinh ban hanh Théng tu sb
149/2014/TT-BTC quy dinh vé diéu kién
ap dung bién phap budc ndp lai sé loi bat
hop phap, cach xac dinh sb loi bat hop
phdp do thuc hién vi pham hanh chinh
trong linh vuc s¢ hitu cong nghiép: So loi
bdt hop phdp cé dwoc do thyc hién hanh vi
vi pham hanh chinh 1& khodn lgi ich ma té
chire, ca nhdn thu dwoc do thyc hién hanh
vi vi pham hanh chinh, gom: (i) Tién; (ii)
Gidy to c6 gid; (iii) Tai san khac. Nhu vay,
“sb loi bat hop phap c6 duoc tir thuc hién
Vi pham hanh chinh” trong budn ban hang
hoa gia mao nhan hiéu noi riéng va trong
s¢ hitu cdng nghiép ndi chung gdom: Tién,
tai san va gidy to cd gid. Hay noi cach
khac, “tién”, “gidy to cé gid” va “tai san”
1a nhitng “so loi” doc lap. Con cach hiéu
cua Bo luat Dan sy nam 2015 thi “tién” va
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“gidy to ¢6 gia” chinh 1a mot phan cua
“tai san”. Nhu vay, c6 thé thiy ring Bo
luat Dan sy nam 2015 va Luat Xu 1y vi
pham hanh chinh nim 2012 (sta d6i, bd
sung nam  2020), Théng tu s6
149/2014/TT-BTC chua c6 sy théng nhit
v6i nhau trong cach quy dinh vé tai san.

Mot trong nhitng nguyén tic quan
trong nhét trong ban hanh vin ban quy
pham phap lut 1a dam bao tinh théng nhat
cua van ban quy pham phap luat trong hé
thong phap luat®. Trong quy dinh vé tai san
thi B luat Dan sy 1a ludt chung con Luat
Xu 1y vi pham hanh chinh nam 2012 (stra
d6i, bé sung nim 2020), Nghi dinh sb
99/2013/ND-CP, Thong tu sO
149/2014/TT-BTC la cac van ban chuyén
nganh, vi vy, can phai tuan theo quy dinh
cua Bo luat Dan sy vé tai san. Mt khéc, tai
khodn 2 Diéu 156 Luat Ban hanh vin ban
quy pham phap luat nim 2015 (stra d6i, bo
sung nim 2020) quy dinh vé nguyén tic ap
dung van ban quy pham phap luat: “Trong
truong hop cdc van ban quy pham phdp
ludgt c6 quy dinh khdc nhau vé cimg mot
van dé thi dp dung van ban co hiéu luc
phap ly cao hon”. Do do, trong truong hop
nay thi Luat X ly vi pham hanh chinh
niam 2012 (sira d6i, bd sung nam 2020), cac
Nghi dinh va Thong tu huéng dan thuc
hién can quy dinh lai “sé loi bat hop phdp
co duoc do thwc hién vi pham hanh chinh”
sao cho théng nhit véi quy dinh cia Bo
luat Dan sy nam 2015.

Thir ba, hinh thirc xiv phat bé sung
“tich thu tang vdt, phwong tién vi pham

4 Khoan 1 Diéu 5 Luat Ban hanh van ban quy pham
phép luat nam 2015 (stra doi, bo sung nam 2020).
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hanh chinh” va bi¢n phdp khdic phuc hu
qud “budc phin phéi hoic dwa vio si
dung khong nham muc dich thuwong mai”,
doi véi vi pham hanh chinh trong buoén
ban hang hoa gia mao nhan hi¢u khong
hiéu qud

Hinh thac xir phat b sung dugc ap
dung dbi vai vi pham hanh chinh vé buén
ban hang hda gia mao nhan hiéu la: Pinh
chi hoat dong kinh doanh hang hoa, dich vu
vi pham c6 thoi han va tich thu tang vat,
phuong tién vi pham hanh chinh?®.

Cac bién phap khic phuc hau qua dugc
ap dung véi vi pham hanh chinh buén ban
hang hoa gia mao nhan hiéu gom: i) Budc
tiéu hiy ddi v6i hang hoa gia mao nhin
hiéu; ii) Budc phan phdi hodc dua vao s
dung khong nham muc dich thuong mai déi
vo1 hang hoa gia mao nhan hi€u; nguyén
liu, vat liéu va phuong tién dugc st dung
chi yéu dé san xuét, kinh doanh hang hoa
gia mao nhén hiéu sau khi di loai bo yéu tb
vi pham trén hang héa...; iii) Budc dua ra
khoi lanh thd Viét Nam ddi v6i hang hoa
qué canh hodc budc tai xuat dbi voi hang
hda gia mao nhan hiéu...; iv) Budc nop lai
s6 loi bat hop phap c6 dugce do thuc hién
hanh vi vi pham quy dinh tir khoan 1 dén
khoan 10 BDiéu 12 Nghi dinh s
99/2013/ND-CP dugc stra dbi, bd sung boi
Nghi dinh s6 126/2021/ND-CP.

Cian clr vao muc do, tinh chét cia hanh
vi vi pham, gia tri hang hoa gid mao nhan
hiéu ma co quan c6 thim quyén s& ap dung
cac hinh thuc xtr phat bd sung va céac bién

5 Piéu 12 Nghi dinh s6 99/2013/ND-CP duoc sira
d@i, b6 sung tai diém b khoan 16 Biéu 1 Nghi dinh
s6 126/2021/ND-CP.
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phap khic phuc hau qua phu hop, tuy nhién,
mot sb hinh thic xir phat bd sung va bién
phap khic phuc hau qua dugc quy dinh voi
hanh vi bubn ban hang hoa gia mao nhan
hi€u khong hi¢u qua.

Tai khoan 2 Diéu 213 Luat S¢ hitu tri
tué nam 2005 (stra doi, bd sung nam 2009,
2019, 2022) quy dinh: “Hang hoa gia mao
nhan hiéu la hang hoa, bao bi cua hang hoa
co gd'n nhan hiéu hodc déau hiéu hodc tem,
nhdn ¢é chira cdc dau hiéu trung hodc
twong tw dén mirc khé phdn biét véi nhan
hiéu dang dwoc bao ho dung cho chinh mat
hang do ma khong dwoc phép cua chu so
hitu nhdn hiéu”. Dbi véi vi pham hanh
chinh vé budn ban hang hoa gia mao nhan
hiéu nén 4p dung hinh thirc xir phat b sung
& “dinh chi hoat dong kinh doanh hang
hod, dich vu” cia dbi tuong vi pham hanh
chinh dé ngin ngira ddi twong tiép tuc co
hanh vi vi pham, tuy nhién, khong can éap
dung hinh thirc xir phat bd sung 1a “tich thu
tang vat, phuwong tién vi pham hanh chinh”
Vi nhitng hang hoa gia mao nhan hiéu chi
nén “tiéu huy” luén chir khong can “tich
thu” voi lai “tiéu huy”.

Hanh vi budon ban hang hoa gid mao
nhan hiéu nén 4p dung bién phap khic phuc
hau qua 13 “budc tiéu huy déi véi hang hod
gid mao nhdn hiéu” dé loai bo loai hang
hoa nay trén thi truong bdi nhitng hang hoa
nay khong chi tryc tiép anh hudng dén
quyén loi ngudi tiéu dung, trit tu quan 1y
nha nudc ma con xam pham dén quyén so
hiru cong nghiép dbi v6i nhan hiéu.

Hang hoéa gia mao nhan hiéu khong
nén ap dung bién phap khic phuc hau qua
la “phdn phéi hodc dwa vio sir dung

.9

khéng nham muc dich thwong mai” Vi

hang hod gia mao nhan hi¢u sau khi da bo
di yéu t6 xam pham thi du vin c6 thé sir
dung dwoc nhung di mat gia tri (vi gia tri
cua hang hoa con nadm & nhdn hiéu, nhin
hiéu ndi tiéng).

Tai diém ¢ khoan 11 Piéu 1 Nghj dinh
s6 126/2021/NB-CP quy dinh viéc ap dung
hinh thirc xtr phat bd sung “tich thu tang
vdt, phwong tién vi pham doi véi hanh vi vi
pham quy dinh tir khodan 1 dén khodn 11
Piéu 12 Nghi dinh sé 99/2013/ND-CP, trir
truwong hop dp dung bién phdp khdc phuc
hdu qua quy dinh tai diém a, diém b hodc
diém ¢ khoan 13 Diéu 12 Nghi dinh 56
99/2013/NP-CP”. Nhu vay, trong trudng
hop chil thé vi pham hanh chinh vé buén
ban hang hda gid mao nhan hi¢u da bi ap
dung bién phap khic phuc hau qua “budc
tiéu huy hodc phdn phéi hodc dwa vio sir
dung khéng nham muc dich thwong mai
doi véi hang héa gia mao nhéan hiéu...”,
“budc tdi xudt déi véi hang héa gia mao
nhan hiéu” va “budc nop lai s6 loi bat
hop phap” thi khong ap dung hinh thuc xur
phat b6 sung 1a “fich thu tang vit, phirong
tiéen vi pham hanh chinh”, vi lGc nay
khong con hang hod gia mao nhan hiéu
nén hiéu qua cia hinh thic x phat bd
sung khong con nira.

Mac du, cac nha lam luat da du li€u va
quy dinh cac hinh thirc xtr phat bd sung, cac
bién phap khic phuc hau qua dugc ap dung
kém theo vi pham hanh chinh vé& budn ban
hang hoa gid mao nhan hiéu dé cac chu thé
c¢6 tham quyén c6 nhiéu hon cac sy lwa chon
khi tién hanh xur phat vi pham hanh chinh,
tuy nhién, ly ludn phai phu hop véi thuc
tién. Chinh vi vay, bat cip ndy budc cac nha
lam luat phai cin nhic va xay dung hinh
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thirc xtr phat bo sung va cac bién phap khéc
phuc hdu qua mét cach phu hop.

Thiwr tu, can cwr xdc dinh gida tri tang
vdt, phwong tién vi pham hanh chinh cé sw
méu thudn giita Ludt Xiv Iy vi pham hanh
chinh va cdc Nghi dinh xi phat cu thé

Tai quy dinh khoan 2 Diéu 60 Luat Xt
Iy vi pham hanh chinh ndm 2012 (sta doi,
bé sung nim 2020) quy dinh tuy theo
loai tang véat, phuong tién cu thé, viée xéac
dinh gia tri dua trén mot trong céc can cu
theo thtr ty vu tién sau day:

i) Gid niém yét hodc gia ghi trén hop
déng hodc hoa don mua ban hodc to khai
nhap khau;

ii) Gia theo thong bdo cua co quan tai
chinh dia phuwong, truong hop khong co
thong bao gia thi theo gia thi truong cua
dia phiong tai thoi diém xday ra vi pham
hanh chinh;

iii) Gia thanh cua tang vat, phwong tién
néu la hang hoa chua xudt ban;

iv) Poi véitang vit, phwong tién la
hang gia thi gid cuatang vat, phuong
tién do la gia thi truong cua hang hoa that
hodc hang hoa co cung tinh nang, ky thudt,
cong dung tai thoi diém noi phdt hién vi
pham hanh chinh.

Tuy nhién, tai khoan 1, 2 biéu 4 Nghi
dinh s6 99/2013/ND-CP duoc sira doi, bo
sung tai khoan 4 Piéu 1 Nghi dinh sb
126/2021/ND-CP quy dinh can cu tinh gia
tri hang hoa vi pham dua vao cac cén cu: (i)
Gi4 niém yét hodc gia ghi trén hop dong
hodac hoa don mua ban hoac to khai nhap
khau; (ii) Gia theo thong bao cua co quan
tai chinh dia phuong; truong hop khong céd
thong bao gia thi gid theo gia thi truong cua
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dia phuong tai thoi diém xay ra vi pham
hanh chinh; (iii) Gia thanh cta hang hoa vi
pham néu 13 hang hoa chua xuit ban.

Nhu vay, so véi Luat Xu ly vi pham
hanh chinh nam 2012 (stra d6i, bd sung nim
2020) thi Nghi dinh s6 126/2021/ND-CP di
b6 can ¢t “Poi vdi tang vit, phwong tién 1a
hang gia thi gia cuatang vdt, phuwong
tién do la gia thi truong cua hang hoa thdt
hodc hang hoa co cung tinh nang, ky thudt,
cong dung tai thoi diém noi phat hién vi
pham hanh chinh”. Xuat phat tir thuc tién
xur phat vi pham hanh chinh trong linh vuc
s0 hitu cong nghi€p, can cu tinh gid cua
tang vat, phuong tién vi pham hanh chinh
khong nén la gia thi truong cua hang hoa
that hoac hang hoa c6 cung tinh nang, k¥
thuat, cong dung tai thoi diém noi phat
hi¢én vi pham hanh chinh. Hang hoa gia
mao nhan hiéu phan 16n déu 1a hang hoa
cua nhiing thuong hi¢u, nhan hiéu lon, ndi
tiéng trong va ngoai nudc nén co gia tri rat
cao, néu gia ciia hang hoa that dugc sur
dung lam can ctr dé xac dinh gia tri cua
tang vat, phuong tién vi pham hanh chinh
thi s€ vuot qua kha nang ndp phat cua chu
thé vi pham. Con néu st dung cin cir
“hang hoa co cung tinh nang, ky thudt,
cong dung tai thoi diém noi phdt hién vi
pham hanh chinh” dé xac dinh gia tri tang
vat, phuong tién hang hoéa vi pham hanh
chinh thi lai cang kho cho cac co quan co
thim quyén trong viéc xac dinh hang hoa
nao c6 cung tinh nang, ky thuat, cong dung
tai thoi diém noi phat hién vi pham hanh
chinh, chuwa ké néu 1a hang héa gia mao
nhan hiéu thi khong thé xac dinh duoc.

Viéc Nghi dinh s6 99/2013/NP-CP
duoc sta doi, bd sung bdi Nghi dinh )



HOAN THIEN PHAP LUAT...

126/2021/ND-CP da bo can cu xac dinh gia
tri tang vat, phuong tién vi pham hanh
chinh: “Béi véi tang vdt, phwong tién la
hang gia thi gia cuatang vat, phuong
tién do la gia thi truong cua hang hoa that
hodc hang hoa co cung tinh nang, ky thudt,
cong dung tai thoi diém noi phdt hién vi
pham hanh chinh” 1a hop 1y. Tuy nhién,
Luat Xt 1y vi pham hanh chinh va cac Nghi
dinh hudng dan xir phat vi pham hanh chinh
khong nén dé tinh trang cing mot van dé
ma lai ton tai nhitng quy dinh khac nhau.
Boi néu trong truong hop cac vin ban quy
pham phap luat c6 quy dinh khac nhau vé
cing mot van dé thi 4p dung van ban co
hiéu lyc phép 1y cao hon® 1a Luat Xu ly vi
pham hanh chinh ké ca khi ap dung quy
dinh cua Nghi dinh xt phat vi pham hanh
chinh s& hop 1y hon. Chinh vi vay, bat cap
nay can dugc cac nha lam lut quan tam va
diéu chinh trong thoi gian sdm nht.

Thir nam, cac Quyét dinh xwr phat vi
pham hanh chinh khéng co ngi dung xdc
dinh gia tri tang vdt vi pham hanh chinh

Mac du xac dinh gid tri tang vat vi pham
hanh chinh c6 vai trdo v6 cung quan trong
trong viéc xac dinh khung tién phat va tham
quyén xu phat vi pham hanh chinh d6i véi
budn ban hang hoa gia mao nhan hiéu, tuy
nhién, day khong phai 1a cin cir bat budc
phai dugc thé hién trong Quyét dinh xir phat
vi pham hanh chinh. Luat X 1y vi pham
hanh chinh nim 2012 (stra d6i, b sung nam
2020) va Nghi dinh s6 99/2013/ND-CP duoc
stra d6i, b6 sung bsi Nghi dinh sb
126/2021/ND-CP déu khong quy dinh phai

® Khoan 2 Diéu 156 Luat Ban hanh vin ban quy
pham phap luat nam 2015 (stra doi, b6 sung nam
2020).

c6 ndi dung: Xac dinh gid tri tang vat vi
pham hanh chinh trong Quyét dinh hanh
chinh. Chinh vi vay, hién nay, trong cac
Quyét dinh xir phat vi pham hanh chinh d6i
véi hanh vi budn ban hang hoa gia mao nhan
hiéu khong c6 ndi dung xac dinh gia tri, tang
vat vi pham hanh chinh.

Diém e khoan 1 Piéu 59 Luat Xu 1y vi
pham hanh chinh nim 2012 (stra ddi, bd
sung nam 2020) co quy dinh: Trong Quyét
dinh xur phat vi pham hanh chinh, ngudi cé
thAm quyén xu phat cé trach nhiém xéc
minh: “Tinh tiét khéc c6 Y nghia doi véi viéc
xem Xxét, quyét dinh xw phat va viéc xdc
minh phai dwoc thé hién bang van ban”.
Viéc xac dinh gia tri tang vat vi pham hanh
chinh ¢6 ¥ nghia rit quan trong trong viéc
xtr phat vi pham hanh chinh déi véi buén
ban hang hoa gid mao nhan hi¢u, vi du: Gia
tri tang vat, phuong tién vi pham hanh chinh
dudi 5 triéu thi muc phat tién ddi véi ca
nhan c¢6 hanh vi vi pham la tor 5.000.000
ddng dén 8.000.000 triéu dong; tuy nhién,
néu gié trj tang vat, phuong tién hanh chinh
c6 gia tri tir 5.000.000 dong dén 10.000.000
dong thi muc phat tién ddi v6i ca nhéan vi
pham 1a tir 8.000.000 dong dén 12.000.000
ddéng. Vi vay, diy ciing nén duoc coi 1a
“tinh tiét khac” c6 y nghia trong viéc ban
hanh Quyét dinh xir phat vi pham hanh
chinh’.

2. Kién nghi hoan thién

Thir nhdt, hanh Vi “buén bdn hang héa
gia mago nhan hiéu” can dugc dinh nghia
mot cach rd rang, tranh tinh trang li¢t ké va

7 Khoan 1 va 2 Diéu 12 Nghi dinh s6 99/2013/ND-CP
dugc stra do6i, b6 sung boi Nghi dinh s6
126/2021/ND-CP.
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“nhdp nhang” v6i cac hanh vi “nhdp
khau”, “qud canh”, “vdn chuyén” dbi véi
hang hoa gia mao nhan hiéu nhu cach Nghi
dinh s6 99/2013/ND-CP dang quy dinh.
Nén quy dinh theo hudng tuong tu nhu
Nghi dinh s 185/2013/NB-CP dugc thay
thé boi Nghi dinh sé 98/2020/ND-CP quy
dinh vé hanh vi budn ban hang hoa gia mao
nhan hi¢u: “Buon bdan hang hoa gia mao
nhédn hiéu 1a viéc thuc hién mét, mét so
hodc tat ca cdc hoat dong chao hang, bdy
ban, luu giit, bao quan, vin chuyén, ban
budn, ban 1é, xudt khau, nhdp khau va hoat
dong khac dwa hang hoa vao luu thong”.
Thir hai, quy dinh vé bién phap khic
phuc hau qua “budc nép lai s6 loi bat hop
phap c¢é6 dwoc do thuc hién hanh vi vi
pham” mau thuan voéi quy dinh “tai sdn”
trong B ludt Dan su. Trong truong hop
nay, quy dinh vé “tai san” ciia BO luat Dan
sy nim 2015 can dugc 4p dung thong nht,
theo do6 thi Luat Xwr ly vi pham hanh chinh
nam 2012 (stra d6i, bo sung nam 2020), cac
Nghi dinh va Thong tu huéng dan thuc hién
can quy dinh lai “sé loi bat hop phdp c6
duwoc do thuc hién vi pham hanh chinh”.
Thir ba, hinh thtic xir phat bd sung
“tich thu tang vat, phuong tién vi pham
hanh chinh” va bién phap khic phuc hau
qua “budc phdan phéi hodc dwa vao sir
dung khéng nham muc dich thwong mai”,
d6i voi vi pham hanh chinh trong buén béan
hang hdéa gid mao nhan hiéu khong hiéu
qua. Vi vy, xuat phat tir thue tién ap dung
phap luat, d6i v&i vi pham hanh chinh vé
buén ban hang hoda gida mao nhan hiéu,
nhom tac gia dé xuat chi can quy dinh hinh
thirc xtr phat bd sung c6 thé ap dung dbi
vo1 hanh vi buén ban hang hod gia mao
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nhan hiéu 1a “dinh chi hoat dong kinh
doanh hang hoa, dich vu...” va tuy nghi ap
dung bién phap khic phuc hiu qua la
“bugdc tiéu huy doéi véi hang héa gid mao
nhan hiéu” va “budc ndp lai so loi bt hop
phap” 1a da phat huy dugc hiéu qua cua
vi¢éc xu phat vi pham hanh chinh.

Thur tw, can c xéac dinh gia tri tang vat,
phuong tién vi pham hanh chinh dugc quy
dinh trong Luat Xt 1y vi pham hanh chinh
nam 2012 (stra doi, bo sung nim 2020) va
cac Nghi dinh huéng dan xtr phat vi pham
hanh chinh trong linh vuc s& hitu cong
nghiép mau thudn voéi nhau va gy kho
khan trong viéc xtr phat vi pham hanh
chinh ddi voi hanh vi budn ban hang hoa
gid mao nhan hiéu, vi vay, cac nha lam luat
can ra soat va diéu chinh quy dinh nay theo
huéng bé can ct: “Péi vditang v,
phuwong tién la hang gia thi gia cua tang
vdt, phwong tién do la gid thi truong cua
hang hoa that hodac hang hoa co cung tinh
nang, ky thudt, cong dung tai thoi diém noi
phat hién vi pham hanh chinh” trong viéc
xdac dinh gid tri tang vat, phuong tién vi
pham hanh chinh.

Thir nam, noi dung xac dinh gia tri tang
vat, phuong tién vi pham hanh chinh khong
phai 1a ndi dung bat budc trong cic Quyét
dinh xt phat vi pham hanh chinh, tuy
nhién, trong viéc xuir phat vi pham hanh
chinh d6i v&i hanh vi budn ban hang hoa
gid mao nhan hi¢u thi day chinh 1a mot
trong nhirng ndi dung quan trong dé xac
dinh muc tién phat, vi vy, nhém tac gia
kién nghi ndi dung xac dinh gia tri tang
vat, phuong tién nén 1a mot ndi dung bét
budc phai dugc thé hién trong Quyét dinh
xu phat vi pham hanh chinh.





