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Tém tat: La mot nhom yéu thé, nguoi khuyét tdt phai déi mdt véi nhitng riii ro, bat
cong, phdn biét doi xir trong cugc Séng, dac biét la co hoi tié'p cdn giao duc va viéc
lam. Bai viét chi ra, trong khi bao dam tét quyén clia nguwoi khuyét tdt vé gido duc va
viéc lam la tién dé giup ho co mot cugc song on dinh, doc ldp, ty chu va hoa nhdp trong
xd héi; thi bao dam tot quyen tiép cin cong Iy la can thiét dé nguoi khuyét tit cé thé
bao vé ban than trieoc sy bdt céng, phdn biét doi xir trong gido duc va viéc lam. Trong
10 nam gan day, chinh sach, phdp ludt ciia Nha nwée va nhdn thire ciia xa hdi vé nguoi
khuyét tt, ban than dia vi cia ngwoi khuyét tit trong xd héi, da chuyen bzen theo
hwong tich cwc. Tuy nhién, Nha nuoc, xa hoi va cong dong quoc té van can né lyc
nham thiic ddy sw tw chi, vion 1én ciia ngwoi khuyét tat, gép phan thic ddy sw phat
trién bén vitng o Viét Nam.

Abstract: As a vulnerable group, people with disabilities face risks, injustices, and
discrimination in various aspects of life, particularly in accessing education and
employment opportunities. This article highlights that whilst guaranteeing the rights of
people with disabilities to education and employment is a prerequisite for them to lead
stable, independent, and integrated lives in society, ensuring access to justice is
essential for people with disabilities to protect themselves against injustices and
discrimination in education and employment. The article also indicates that over the
past decade, State policies and laws and social awareness regarding people with
disabilities, and the status of people with disabilities themselves have changed in a
positive way. However, efforts from the State, society, and the international community
are still necessary to promote the self-determination and upward of people with
disabilities, thereby contributing to sustainable development in Viet Nam.

gia nhiéu cong udc qubc t& ghi nhan quyén
ctia nguoi khuyét tat (NKT), bao gom: Cong

1. D4n nhip
Hién nay, c6 khoang 6,225 tri¢u nguoi

séng voi khuyét tat & Viét Nam, gén 4917
triéu nguoi trong d6 ¢ do tudi lao dong (tir 15
tudi tré 1én)'. Nha nudc Viét Nam da tham

“NCS., Pai hoc Kinh té - Luat Trung Nam. )
" PGS.TS., Trudng Dai hoc Luat, Pai hoc Quoc gia
Ha Noi.

wéc vé quyén cia nguoi khuyét tit (CRPD),

1 Uy ban qudc gia vé NKT Viét Nam (UBQGNKT)
(2018), Bao cao nghién ciru, danh gid tinh hinh thut
hién cdac quy dinh cua Bé ludt lao dong va cdc van
ban c6 lién quan vé lao déng la nguoi khuyét tat;
Téng cuc Théng ké (2018), Piéu tra quoc gia nguoi
khuyét tat 2016, Nxb. Théng ké, Ha Noi.
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Céong woe quoc té vé cdc quyén kinh té, xd
hoi va van hod (ICESCR), va Cong udc ILO
s6 159. Viét Nam ciing tham gia ky két Chién
lwoc Incheon, trong d6 mot muc ti€u quan
trong 1a gidam doi ngheo va tang cuong co hoi
lao dong va viéc 1am cho NKT?.

Trong 5 nam gﬁn day, Viét Nam dat
dugc tién bd nhanh chong vé thic déy su
hoa nhap cua NKT trong viéc lam, nhung
hon 40% NKT van dang that nghi¢p. NKT
cling 1a dién hinh trong sd nhing ngudi
nghéo nhat, véi hon 1/5 & dudi muc doi
nghéo®. Vi vay, bao dam su binh dang vé co
hoi trong viéc 1am va gido duc nghé nghiép
cho NKT, quyén tiép cin cong ly 1a yéu t6
then chdt giup giam déi nghéo va dat duoc
su tham gia day du, tron ven cua NKT &
Viét Nam.

2. Méi quan h¢ giira quyén tiép can
cong Iy va quyén viéc lam va gido duc
nghé nghiép ciia ngwoi khuyét tat

2.1. Quyén tiép cin cong Iy

cong ly (Justice) 12 quan niém ton tai
trong tat ca cic nén vian hoa va truyén
théng, duoc thuc thi bdi ca co ché tu phap
chinh thtic va co ché giai quyét tranh chap
khong chinh thirc*. Cong Iy 1a “y tuong veé
trach nhiém giai trinh va su cong bang trong
bao v€ va su chinh dang cua céc quyén, su

2 UN Economic and Social Commission for Asia and
the Pacific (2012), Incheon Strategy to “Make the
Right Real” for Persons with Disabilities in Asia and
the Pacific, https://hdl.handle.net/20.500.12870/
4692, truy cap ngay 5/9/2022.

3 Mont, D. & Cuong, N.V (2011), Disability and
Poverty in Vietnam, The World Bank Economic
Review 25(2).

4 UN Women, Fact sheet on the importance of
women’s access to justice and family law,
https://www.unssc.org/sites/unssc.org/filesstUNWom
enFactSheet.pdf, truy cap ngay 5/9/2022.
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ngan ngura va triung phat nhitng hanh dong
sai trai. Cong Iy ham ¥ sy ton trong quyén
cua bi cao, loi ich ctia nan nhan va sy thinh
vurong cua xa hoi noéi chung”. Nhin chung,
¥ nghia ctia ¢6ng ly c6 thé it nhiéu khéac
nhau gitta cic nén vin hoa va truyén thong.
Tuy nhién, ¥ tuéng vé cong ly 1a phd quat
va thuong bao ham y niém vé su binh dang,
trach nhiém giai trinh va sy cong bang vé
két qua®.

Tiép can cbng ly (access to justice) l1a
khai niém rat rong va da dién. Lién quan
dén hé théng phap luat, né bao gom yéu td
binh dfmg vé tiép can, cu thé 13 moi nguoi
phai c6 quyén tiép can hiéu qua vao “cac hé
thdng, quy trinh, thong tin va cac dia diém
duoc sir dung trong thuc thi ¢ong ly”’, cling
nhu y tudng rang thuc thi cong 1y phai cong
bang vé mat xa hoi va quy trinh®. Yéu té sau
dé cap dén chat luong va trach nhiém giai
trinh cta hé thong tu phép ciing nhu tinh
hiéu qua va thich hgp cua cac bién phap
khic phuc sin co.

Tiép can cdng ly vira 1a mot quyén con
nguoi co ban, vira 1a mot phuong tién hay
diéu kién tién quyét, thiét yéu dé bao vé,

5 UN Security Council, The rule of law and
transitional justice in conflict and post-conflict
societies, (S/2004/616), doan 7, https://www.ref
world.org/docid/45069c434.html, truy cap ngay
5/9/2022.

® UNHCR, Action Sheet 10: Access to Justice,
http://unhcr.org/4794b4el2.pdf, truy cip ngay
6/9/2022.

" Lord Jackson (2009), Review of Civil Litigation
Costs (Final Report), https://www.judiciary.uk/wp-
content/uploads/JCO/Documents/Reports/jacksonfin
al-report-140110.pdf, truy cap ngay 5/9/2022.

8 Flynn, et al. (2019), Final Report: Access to Justice
of Persons with Disabilities. Prepared for the
Special Rapporteur on the Rights of Persons with
Disabilities, https://www.ohchr.org/en/special-proce
dures/sr-disability, truy cap ngay 9/9/2022.
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thue thi va thic ddy tit ca quyén con ngudi
khac®. Hiéu theo nghia hep truyén thng, no
bao gdm cac bao dam lién quan dén quyén
duogc xét xtr cong bang (right to a fair trial):
Quyén tiép can binh ding Toa 4n va binh
dang truéc phap ludt, quyén duoc bao vé
binh déng theo phap luat, quyén dugc xét
xtr cong bang (right to a fair hearing), va
quyén tham gia c6 y nghia vao tit ca tién
trinh t6 tung phap 1y*. N6 ciing bao gém
quyén tim kiém va dat duoc su khic phuc
cong béng, kip thoi cho cac vi pham quyén,
quyén tiép can thong tin vé phap luat va
chinh sach, quyén duoc trg giup phap 1y
(TGPL),

Hiéu theo nghia rdng hon, tiép can cong
ly bao gém céc thanh t6 co ban?: (1) Khudn
khé cdc quyén va nghia vu cong din hay su
bdo vé phdp Iy, thé hién qua hai khia canh
chu yéu 1a nguon phdp ludt, trc mot tap hop
céc quyén va nghia vu ciia cong dan, va cac
thé ché, tiac quy trinh, tha tuc dé cac chu thé
coO lién quan van dung trong qua trinh thyuc
hién quyén; (2) Khudn khé thiét ché, tirc hé
théng cac co quan duoc thiét 1ap dé thuc
hién, bao dam thyc hién sy bdao vé phap Iy,
bao gom céc thiét ché tw phdap chinh thirc,
thiét ché tw phdp khong chinh thirc VA thiét

® Human Rights Council (2017), Right to access to
justice under article 13 of the Convention on the
Rights of Persons with Disabilities, (A/HRC/37/25),
doan 3, https://digitallibrary.un.org/record/1466825
?In=en, truy cap ngay 5/9/2022.

10 UNHCHR (2020), International Principles and
Guidelines on Access to Justice for Persons with
Disabilities.

1 International Principles, tldd.

12 UNDP (2005), Programming for Justice: Access
for All: A Practitioner’s Guide to a Human Rights-
Based Approach to Access to Justice, Bangkok,
Thailand.

ché giam sat; (3) Kha nang doi héi sw boi
thwong ma thuong lién quan mat thiét dén
hai yéu t& co ban 1a sw hiéu biét phdp ludt
clia ngudi dan va tinh san cé, hiéu quad cia
hé thong tro gitip va tw van phdp Iy. Nhu
vay, & nghia rong hon, tiép can cong ly bao
gdm ca nhirng bao dam c6 hiéu qua dé tat ca
cac bén tranh chép, dic biét cac nhoém dé bi
t6n thuong, c6 thé dat dugc nhimng giai phap
cong bang.

2.2. Quyén viéc lam va gido duc nghé
nghiép ciia ngwoi khuyét tit

Quyén viéc lam cia NKT dugc ghi
nhan trong nhiéu cong udc qubc té, bao
gom: CRPD, ICESCR va Cong udc ILO s6
159. Piéu 27 CRPD quy dinh rang, NKT c6
quyén 1am viéc nhu nhimg ngudi khac va dé
bao dam quyén nay, qudc gia thanh vién c6
trach nhiém “cong nhan quyén lao dong cia
NKT trén co sé binh ding véi nhitng ngudi
khac... [va] bao v€ va thlc déy su hién thuc
hoa quyén lam viéc... bang cach tién hanh
céc bién phép thich hop, bao gdm théng qua
1ap phap, trong do6 co:

a. Nghiém cdm phan biét trén co so
khuyét tat trong moi van dé lién quan dén
tat ca cac hinh thirc cua viéc 1am, bao gém
diéu kién tuyén dung, thué¢ mudn va tuyén
dung, tiép tuc dugc lam viéc, thang tién
nghé nghiép va diéu kién lam viéc an toan,
bao dam surc khoé;

b. Bao vé quyén cua NKT, trén co so
binh dang voi nhitng ngudi khac, c6 didu
kién lam vi¢c cong bé’mg va thuan loi, bao
gdm co hoi binh ding va duoc tra luong
ngang nhau cho cong vi¢c co gia tri ngang
nhau, diéu kién 1am viéc an toan va bao dam
sirc khoé, bao g@)m duoc bao v¢ khong bi
quéy rdi, bdi thuong cho nhimng khiéu nai;
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c. Bao dam cho NKT ¢6 thé thuc hién
quyén tham gia cong doan va nghiép doan
trén co sé binh ding v6i nhitng nguoi khac;

d. Tao diéu kién cho NKT duoc tiép can
hi€u qua cac chuong trinh ky thuat va
hudéng nghiép chung, dich vu viéc lam, dao
tao nghé va dao tao tiép tuc;

e. Thic day co hoi viéc lam va thing
tién nghé nghiép cho NKT trén thi truong
lao dong, ciing nhu hd trg tim kiém, gianh
duoc, duy tri va quay trd lai lam viée;

f. Thuc day co hoi ty 1am viéc, 1am cha
doanh nghiép, phat trién kinh doanh hop tac
va tu doanh;

g. Tuyén dung NKT trong khu vuc
cong;

h. Thuc ddy viéc lam ciia NKT trong
khu vuc tu nhan thong qua céac chinh sach
va bién phap thich hop, trong dé c6 thé bao
gdm cac chuong trinh hanh dong mang tinh
chat dong vién, khen thuong va cic bién
phap khac;

i. Bao dam cung cap diéu kién hop ly
cho NKT ¢ noi lam viéc;

j. Thac day su thu nhan NKT c6 kinh
nghiém lam viéc trén thi truong lao dong
mo;

k. Thic day cac chuong trinh phuc hoi
dao tao va nghé nghiép, duy tri cong viéc va
quay trd lai lam viéc cho NKT”.

Diéu 24 CRPD quy dinh rang, NKT ¢6
quyén hoc tdp & moi cép, hoc tip sudt doi
va ghi nhan trach nhiém ciia qudc gia thanh
vién “bdo dam rang NKT cé thé tiép cdn
gido duc phé théng cdp ba, gido duc nghé
nghiép, gido duc bé tiic va hoc tdp suot doi
ma khong cé sw phéan biét doi xir va trén co
s& binh dang véi nhitng nguwoi khdc”.
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Cong ude ILO sb 159 quy dinh qubc gia
thanh vién c6 nghia vu phai “coi muc dich
ciia tdi thich vmg nghé nghiép la lam cho
NKT c6 thé tim duwoc va duy tri duoc mot
viéc lam thich hop, co thé tién bé duoc vé
mdt nghé nghiép, va do dé dwoc dé dang
trong viéc hoa nhdp hodc tdi hoa nhdp vao
xd héi” (Piéu 1(2)), va “bdo dam viéc ban
hanh cac bién phdp tao viéc lam thich hop
cho NKT thudc moi dang tdt, nham thic day
co hoi viéc lam cho NKT trén thi truong lao
déng mé” (Piéu 3).

Cdc quy tdc tiéu chudn vé binh dang co
héi cho NKT ciing khang dinh cac qubc gia
“[...] phdi cong nhdn nguyén tic rang NKT
phdi dwoc hé tro dé thuc thi quyén con
nguoi cua ho, ddac biét trong linh vuc viéc
lam... ho phdi ¢é co héi binh ddng tham gia
lam nhitng cong viéc hiéu qua va co loi
trong thi trong lao déng” (Quy tac s6 7).1°

Chién lwgce Incheon kéu goi cac qudc
gia thanh vién uu tién gia ting co hoi vé
nhitng viéc 1lam c6 y nghia cho NKT
Chién lwoc Incheon thira nhan rang, NKT
phai d4u tranh voi nhitng bat loi trén thi
truong lao dong ma sy xoa bd chung s€ gop
phan dat duoc su phat trién dung hop va xoa
bo doi ngheo.

Nhu vay, c6 thé thiy CRPD va céc van
kién qudc t& néu trén déu dé cao, khing
dinh vai tro ciia Nha nudc va cac chu thé
khéc trong viéc bdo dam NKT c6 co hdi
binh dang tham gia vao thi trudng lao dong,
cling nhu bao dam céc quyén dugc dbi xir

13 UN General Assembly (1993), Standard Rules on
the Equalization of Opportunities for Persons with
Disabilities,https://www.un.org/disabilities/documen
ts/gadocs/standardrules.pdf, truy cap ngay 6/9/2022.

1% Incheon Strategy, tldd.
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binh ding ctia NKT trong viéc 1am va gido
duc dugc thyc hién, thuc thi day du'.

2.3. Tdc dong ciia bio dim quyén tiép
cin cong Iy dén bdao dam quyén viéc lam
va gido duc nghé nghiép ciia nguwoi
khuyét tit

CRPD 1a diéu wdc nhin quyén cbt 15i
dau tién c6 mot diéu khoan riéng quy dinh vé
quyén tiép can cong ly. Cu thé, Piéu 13(1)
CRPD yéu cau cac qudc gia thanh vién:

[...] Bao dam tiép can cdng Iy hiéu qua
cho NKT trén co so binh dang v6i nhimng
ngudi khac, trong do, bang cach quy dinh
vé su thudn tién trong thu tuc td tung va phu
hop véi lta tudi, nham muc dich tao diéu
kién cho NKT dong vai tro hi¢u qua khi
tham gia tryc tiép hodc gian tiép, nhu voi tu
cach nguoi lam chiing, vao moi tién trinh
phép 1y, bao gdm & giai doan diéu tra hoic
cac giai doan dau khac.

Sy nhan manh vao tiép can cong |y hidu
qud rit quan trong va né co nghia rang tiép
can ¢ong |y phdi san cé (available), ¢ thé
dat dwoc (attainable), va cé thé hiéu dwoc
(understandable) d6i véi NKT ciing nhu
nguoi khong khuyét tat'®. Bé dat duge muc
tiéu nay, Piéu 13(2) CRPD yéu cau qudc
gia thanh vién, cung v4i nhitng viéc khac,
phai “thtic didy dao tao thich dang cho
nhitng nguoi lam viéc trong linh vuc thyc
thi cong 1y, bao gém canh sat va nhan vién
trai giam”. Ngoai ra, Piéu 13 phai dugc
xem xét thyc hién cing vé6i quy dinh vé cim

15 Uy ban québc gia vé NKT Viét Nam (2018), tldd.

16 Cremin, K. (2016), What Does Access to Justice
Require? Overcoming Barriers to Invoke the United
Nations Convention on the Rights of Persons with
Disabilities, Frontiers of Law in China, Vol.11,
tr.280.

phan bi¢t ddi xr dua trén co s6 khuyét tat
(DPiéu 5); bao dam kha ning tiép can thong
tin va cac hinh thtrc hd trg cho NKT (DPiéu
9); thira nhan quyén duoc cong nhén la con
nguoi trudc phap ludt va huong nang luc
phap 1y binh dang véi ngudi khac cua NKT
(Diéu 12); bao dam NKT c6 thé tham gia
hiéu qua, tron ven vao doi sdng cong cong
binh dang véi ngudi khac (Dicu 29).

Cdc nguyén tic va huéng dan quéc té
vé tiép cdn cong ly cho NKT cung cap thém
¥ kién tu van toan dién vé tiép can cong ly
hiéu qua, trong d6 nhan manh cac nghia vu
ctia Nha nuéct”: (1) Phai bao dam tit ca cac
co so va dich vu lién quan dén hé théng tur
phap déu co thé tiép can duoc voi tit ca
NKT, bao gdm ngudi da khuyét tat; (2) Phai
bao dam NKT dugc tiép can thong tin phap
Iy va trg gitp phap 1y (TGPL) mién phi
hodc v&i chi phi thip dé ho c6 kha nang biét
phap luat 1a gi va c6 thé nhan dugc TGPL
bang cach ndo, & dau; (3) Phai bao dam
NKT c6 thé dua ra khiéu nai, khoi dong cac
tha tuc té tung dé thuc hién quyén cua
minh, khiéu nai ctia ho phai dugc diéu tra
cong bang va phai dat dugc bién phap khic
phuc hiéu qua.

Nhin chung, cic yéu td néu trén nhin
manh tiép can cong ly hiéu qua doi hoi kha
nang tiép cdn véi cac tién trinh va thu tuc
clia co quan tai phan, bao gém: (1) Tiép can
co sO ha téng vat chét sir dung trong thuc thi
cong Iy, bao dam NKT c6 kha ning tiép can
cac tién trinh phap 1y nhu nguoi khong
khuyét tat; (2) Tiép can thong tin va dich vu
phép 1y c6 lién quan, bao gdm cic phuong
tién giao tiép, tao kha ning tham gia day du

7 International Principles, tldd.
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vao su thue thi cdng |y & tt ca cac cap do
ciia NKT. NKT s& khong thé tim kiém su
dén bu cho nhitng bat cong khi ho khong
biét cac quyén ciia minh theo luat 1a gi va
thyc thi ching nhu thé nao; (3) Tiép can
giao thong, bao gdm cac phuong tién giao
thong dé NKT di dén cac co quan nha nudc,
Toa an hay trung tam TGPL va ca cac tién
nghi khac c6 lién quan nhu bén xe, nha ga,
phong cho... Mbi yéu té nay déu 1a can thiét
dé bao dam NKT bi vi pham quyén c6 kha
nang tim kiém trach nhiém giai trinh va bdi
thuong, bao gém sy vi pham quyén viéc
lam va gido duc nghé nghiép (GDNN) cua
ho. Nhu vay, chi khi NKT biét duoc quyén
ctia minh theo luat, cach thuc thi nhu thé
nao, quy trinh tim kiém sy dén bu khi bj vi
pham quyén, su hd tro va tro giup trong qua
trinh tim kiém cong ly... thi cac quyén con
nguoi cua ho maéi duge bao ddm va thuc thi
day du, bao gdm quyén viéc 1am va GDNN.

3. Thuwc trang, rao cin bao dam
quyén tiép cén cdng ly va tic dong cia
né dén bao dam quyén viéc lam va giéo
duc nghé nghiép ciia ngudi khuyét tat &
Viét Nam

3.1. Thuc trang, rao cdin bdo dam
quyén tiép cgn cong ly ciia NKT ¢ Viét
Nam

O thanh t& sw bdo vé phdp Iy, trong
nhitng nim qua, Nha nudc da nd lyc xay
dung va hoan thién khuon khd phép luat,
chinh sach phu hop vé quyén cia NKT véi
muc tiéu tao co hoi binh déng va diéu kién
thuan loi gitp NKT c6 mot cudc sdng on
dinh, doc 1ap, ty chu, ty tin vuon 1én va
khang dinh vi thé ctia minh trong doi séng
xa hoi. Hién phép nim 2013 ghi nhan nghia
vu cua Nha nudc co chinh sach tro giup...
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NKT... (khoan 2 Diéu 59). Hién phap nim
2013 ciing ghi nhan moi céng ddn, bao gdm
NKT, ¢6 quyén lam viée, hra chon nghé
nghiép, viéc lam va noi lam viéc (khoan 1
Diéu 35) va ¢6 quyén va nghia vu hoc tdp
(Diéu 39); va Nha nudc tao diéu kién dé
NKT... dwoc hoc van hoa va hoc nghé
(khoan 3 Piéu 61).

Du6i Hién phap, Ludt NKT ndm 2010 1a
van kién phap 1y toan dién dau tién bao dam
quyén ctia NKT. Chang han, Luat NKT quy
dinh viéc bao dam thuc hién cac quyén cua
NKT dwoc hoc van hod, hoc nghé, viéc lam,
TGPL... phu hop voi dang tdt va mirc do
khuyét tdt (diém d khoan 1 Diéu 4); va danh
riéng Chirong V quy dinh vé GDNN va viéc
lam cho NKT. Nguyén tic chung la Nha
nuéc cd nghia vu tao diéu kién dé NKT
phuc hdi chirc ning lao dong dé c6 thé 1am
viée, duge tu vin mién phi vé viéc 1am, hd
trg c6 viéc lam va lam viéc phu hgp véi
diéu kién strc khoé, dic diém khuyét tat cu
thé (khoan 1 Piéu 33). Nha nudc bao dam
dé NKT duoc tu van hoc nghé mién phi, lya
chon va hoc nghé theo kha ning va niang luc
binh dang nhu nhitng nguoi khac (khoan 1
Diéu 32).

Cung v6i Luat NKT, nhiéu dao luat
khac nhu: Luat Gidao duc nam 2019, Luat
GDNN nam 2014, B6 luat Lao dong nam
2019, Luat Viéc lam nam 2013, Luat An
toan, v¢ sinh lao dong nam 2015, Luat Tré
em ndm 2016... va nhiing luat khéac lién
guan, cung vin ban huéng dan thi hanh da
tao thanh mot khuon khé phap 1y, chinh
sach khé toan dién, cu thé, bao dam quyén
ciia NKT néi chung, quyén ciia NKT duoc
tiép can gido duc, GDNN, vi¢c lam va co
hoi binh dang trén thi trudng lao dong noi
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riéng. Chang han, Luat NKT nghiém cim
phan biét di xtr voi NKT trong tuyén dung,
yéu cau khong duoc tir chdi tuyén dung
NKT dap tmg du tiéu chuan lam viéc,
khong dugc dit ra tiéu chuan tuyén dung
trai luat nham han ché co hdi lam viéc cua
NKT (khoan 2 Diéu 33). Cung véi d6, Nghi
dinh s6 144/2014/ND-CP quy dinh ché tai
xtr phat hanh chinh d6i v6i hanh vi vi pham
cac quy dinh cAm nay (khoan 1 Piéu 13).

B6 ludt Lao dong nam 2019 dugc sua
d6i theo huéng linh hoat, phit hop va ton
trong quyén cua NKT va ngudi sir dung lao
dong (NSDLD) trong quan h¢ lao dong hon.
Ch:fmg han, B¢ ludt quy dinh NSDLD phai
16 chirc kham sirc khoe “dinh ky phii hop”
Vvéi nguwoi lao déng la nguwoi khuyét tit
(khoan 1 Piéu 159), thay thé cho cum tir sir
dung trudc day la cham soc suc khoe
“thirong xuyén” ma c6 thé tao su e ngai cho
NSDLP va han ché co hoi viéc lam cua
NKT trén thuc t&. D6i v6i hanh vi bi
nghiém cdm khi st dung lao dong khuyét
tat, B6 ludt van duy tri tinh than nhu trudc
do, nhung quy dinh theo huéng m¢é va linh
hoat hon trén co s& ton trong quyén cia
NKT duoc tu do lua chon voi didu kién lam
viéc dic biét (Didu 160).

O thanh t khudn kho thiét ché, cac thiét
ché mang tinh nha nuéc va phi nha nuée da
duoc thanh 1ap dé thuc hién va bao dam
thuc hién quyén ciia NKT néi chung, quyén
ciia NKT vé viéc 1am va GDNN néi riéng.
Chang han, nhiing vi pham dbi véi quyén
ctia NKT c6 thé duge giai quyét théng qua
co ché khiéu nai, t cdo chung hodc thong
qua Toa an. NKT ciing c¢6 thé tim kiém su
hd trg thong qua cac Trung tam TGPL,
Trung tam gidi thi€u viéc lam, Trung tam

GDNN, hay cac t6 chirc cia NKT... Tuy
nhién, cac thiét ché nay mang tinh chat
chung, danh cho tit ca moi ngudi ma chua
c6 nhitng thuén loi riéng danh cho NKT.

O thanh t6 kha ndng doi héi s boi
thwong, sy thiéu hut nhan thiac phép Iy cia
NKT vé cic quyén ctia minh 1a méot 1y do
thuong duoc vién dan cho viéc hiém khi cé
tranh chip vé thuc thi quyén cia NKT*8. O
Viét Nam, Nha nudc da ban hanh phap luat,
chinh sach vé tuyén truyén va pho bién phap
luat cho moi nguodi noéi chung, thanh 1ap cac
Trung tdm TGPL thyc hién TGPL cho
nhiing ddi tuong dac biét. Tuy nhién, kha
nang tiép can cia NKT la rat han ché, do
nhiéu nguyén nhan ca chi quan ldn khach
quan. Chang han, mdi tinh hién nay déu c6
mdt Trung tam TGPL dat ¢ trung tdm don
vi hanh chinh, mét s tinh con thanh 1ap cac
chi nhanh Trung tdim TGPL dat tai mot )
huyén. Ngoai ra, cac Trung tdm tu van phap
ly cia cac to chirc x4 hoi (nhu: Hoi Luat gia
Viét Nam) ciing sin sang tiép nhan yéu cau
va thyc hién TGPL cho NKT. Nhu vay,
NKT ¢ vung sau vung xa, & nong thon...
khé c6 kha ning tiép can boi cac rao can
nhu giao thong, chi phi di lai, phuong tién
giao tiép...

3.2. Tac dong cuia rao can bdo dam
quyén tiép cin cong ly dén bao diam quyén
vige lam va gido duc nghé nghiép ciia
nguwoi khuyét tit 6 Vigt Nam

Mic du khuon kho phap ludt va chinh
sach vé quyén cia NKT néi chung, quyén
vé viéc lam va GDNN néi riéng, di ting
budc duge hoan thién nhung con nhiéu 15
hong va bat cap. Chang han, Ludt NKT x06a

18 Flynn, et al. (2019), tldd.
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b6 quy dinh mang tinh bt budc vé sir dung
mot ti 1€ ph'?ln tram nhat dinh lao dong
khuyét tat cia Phdp lénh Nguoi tan tdt nam
1998, thay bang quy dinh khong mang tinh
bat budc 1a “khuyén khich” st dung lao
dong 1a NKT (Piéu 35). Quy dinh nay dan
dén viéc tuyén dung lao dong khuyét tat phu
thudc hoan toan vao nhan thirc va thai do
cua NSDLD d6i voi NKT. N6 c6 thé duge
xem la nhan t6 chi yéu lam giam co hoi
viéc 1am ciia NKT. Béi néu khong quy dinh
danh riéng mot ti 1¢ nhét dinh lao dong va
viéc 1am cho NKT, thi NKT c6 thé s& mai
mai dung ngoai thi truong lao dong.

Trong van d& GDNN cho NKT hién
nay, mdi dia phuong ban hanh danh muc
nghé, thoi gian, chi phi ddo tao nghé trinh
d6 so cp va ngan han theo thyc té, dic thu
cua tung vung, dia phuong. Tuy nhién,
nhitng danh myc nghé nay thuong thiéu da
dang, chi giéi han trong mdt ) nghé duoc
“mdc dinh” cho cdc nhém/dang khuyét tat
(nhu: Khuyét tat van dong thudng dugc dao
tao vé cong nghé thong tin; khuyét tat nhin
thuong duoc dao tao vé nghé tim quat, lam
d6 thu cong dan chéi hay lam tim; khuyét
tat nghe, n6i thuong dugc dao tao nghé cat
toc hoic thg may...) din dén ty 1¢ NKT
duoc dao tao nghé phu hop vén rit thap.

Co ché giai quyét tranh chdp va khic
phuc, dén bu cho NKT bi vi pham quyén
con han ché. Chfmg han, co ché khiéu nai,
t6 céo trong linh vuc lao dong duogc ap dung
cho tat ca nguoi lao dong ma chua c6 quy
dinh dic thu danh riéng cho NKT. Diéu nay
chua thyc sy phtt hop véi tinh than ciia Diéu
13 CRPD, yéu ciu cac qudc gia thanh vién
phai bao dam cho NKT duoc tiép can cong
Iy mot cach hiéu qua trén co so binh dang
v61 nhitng nguoi khac.
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Quy trinh giai quyét tranh chip lao
dong theo phap luat hién hanh ton nhiéu
thoi gian. Chang han, Ludt Khiéu nai nim
2011 quy dinh thoi gian thu 1y giai quyét
khiéu nai 1an dau va lan hai c6 thé kéo dai
lan luot 13 1,5 thang va 2 thang ké tir ngay
thu 1y (cac diéu 27, 28, 36, 37). Ludt Té cdo
nam 2018 quy dinh thoi han giai quyét t6
céo co thé 1én dén 60 ngay ké tir ngay thu 1y
(cac diéu 24, 29, 30). Con theo Bé ludt Té
tung déan s nam 2015, thoi gian giai quyét
vu kién vé tranh chép lao dong co thé kéo
dai tir 4 dén 6 thang, tham chi 1au hon.

Kha ning tiép can cac co quan ¢ tham
quyén giai quyét tranh chap lién quan dén
van dé viéc 1am ciia ngudi lao dong ciing 1a
mot rao can, khi chung thuong ¢ xa noi cu
tra ctia NKT. Qua trinh di chuyén dé thyc
hién cac thu tuc giai quyét tranh chap 1a rat
khé khan d6i v6i nhiéu NKT. Cy thé, NKT
phai téi Toa 4n nhan dan cap huyén dé khoi
kién giai quyét tranh chap vé vi pham hop
ddng lao dong (cac diéu 32, 35 B¢ ludt Té
tung ddn s nam 2015). Déi véi khiéu nai,
t6 cdo, NKT ciing phai t6i nhiéu co quan
khac nhau, thuong 1a co quan cap huyén tro
1én. Theo phap luat hién hanh, Uy ban nhan
dan cép xa khong c6 tham quyén hd tro giai
quyét khiéu nai, t6 cao vu viéc lién quan
dén viéc 1am cho ngudi lao dong.

Nhén thirc, hiéu biét han ché vé céc
quyén ctia NKT ciing han ché kha ning
tham gia thi truong lao dong va tiép can
viéc 1am co chat luong ciia NKT. Nguyén
nhan 1a NKT phai ddi mit vé6i rao can trong
tiép can gido duc, dan dén trinh d6 hoc van
thap. Gia dinh cia NKT phan ddi viéc cho
con dén truong boéi nhan thic rang NKT
khong lam dugc gi va s€ khong hoc dugce gi
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hodc khong dugc huong lgi ich nao tir gido
duc. Cac gia dinh cling lo so NKT khong
thé tu cham so6c ban than hodc bi bat nat,
phan biét ddi xtr & truong hoc, noi lam viée.
Nhiéu gia dinh ciing cho rang NKT sé&
khong thé hoan thanh dugc cong viéc nén
khong khuyén khich ho tim kiém viéc lam
bén ngoai gia dinh. Nhirng thai do tiéu cuc
nay thé hién sy thiéu tin twong vao kha ning
ciia NKT, tir d6 khong khuyén khich va hd
tro NKT di hoc va tim viéc 1am*®. Ngoai ra,
diéu kién kinh té ciia hau hét gia dinh c6
NKT la kho khan, chi bao dam dugc nhu
ciu co ban vé an, mic va & cho NKT ma
khong c6 kha niang hd tro chi tra cac chi phi
xa hoi khéc, cling nhu chi phi hoc tap. Pay
1a mot yéu t6 chu yéu han ché kha nang di
hoc ctia nhiéu NKT. Trong khi d6, chuong
trinh gido duc do Nha nudc tai trg mai chi
gitip NKT hoc hét bac tiéu hoc?.

Nhan thirc ciia NKT vé cac hinh thirc ki
thi, phan biét ddi xir lién quan dén tuyén
dung, viéc 1am, tién luong, hop dong lao
dong, gio lam viéc, co hdi dao tao trong
nghé ciing han ché. Chang han, nguoi co
khuyét tat van dong hoac chiéu cao bj tir
chéi viéc 1am vi ngoai hinh; ngudi khiém
thi hodc diéc thuong bi phan biét ddi xir vé
tién lwong va gio lam viéc. Nhidu NKT cho
rang c6 viéc 1am 12 may mén, nén ho s& cam
chiu va bo qua néu d6i dién véi sy phan biét
dbi xur trong cong viéc. Co hdi viéc 1am han
ché ciing khién NKT khong dam thay doi
sang cong vi¢c khac, ngay ca khi bi ki thi,

19 vign Nghién ciru X& hoi, Kinh t& va Moi truong
(2018), X04 bo ky thi: Quan diém va danh gid cia
nguoi khuyét tat, Nxb. Tri thie, Ha Noi, tr.109-111.
20 Ban Diéu phdi cac hoat dong hd trg nguoi tan tat
Viét Nam (2010), Bdo cdo nam 2010 vé hoat dong
hé tro nguoi khuyét tat.

phan biét ddi xur. Chit luong gido duc thip
khéng giup NKT c6 su chuan bi phu hop dé
tham gia hi¢u qua vao thi truong lao dong,
hodc d4u tranh chéng lai cac diéu kién 1am
viéc khong cong bang (nhu: Khong co hop
ddng lao dong, lwong thap hon, gio lam viée
dai hon...).

Nhin chung, nhan thtc cia NKT vé
cach nhan biét su vi pham quyén cua ho,
quy trinh khiéu nai, yéu cu dén bu khi bi vi
pham quyén 1a chua cao. Thong tin vé phap
luat va chinh sach c6 lién quan, bao gom
nghiém cam phan biét doi xu véi NKT, la
chua san c6 va kha ning tiép can véi tat ca
NKT, dac biét NKT ¢ vung sdu, vung xa.
Chi khi NKT nhan thire, hiéu 6 duoc quyén
lgi, nghia vu va kha nang cua ban than thi
m&i c6 thé thuyét phuc ngudi khac ton trong
va thtra nhan nang luc cua ho, cling nhu co
thé c6 tiéng néi phan bién dé Nha nudc
danh gia, hoan thién phap luat va chinh sach
bao dam cac quyén ciia ho.

4. Giai phap thao gé rao can bao dam
quyén tiép cén cong Iy nhim thuc day
quyén viéc 1am va gido duc nghé nghiép
ciia ngudi khuyét tat & Viét Nam

Bao dam, thuc day quyén cia NKT noi
chung, quyén vé viéc lam va GDNN ndi
riéng 13 chinh sach nhat quan ciia Nha nudc
Viét Nam. Hé thong phap lut va chinh sach
vé NKT ngay cang dugc cing cb, hoan
thién, ddc biét trong 10 nam gan day. Viét
Nam ciling da tham gia CRPD (tor nam
2014), Cong wéc ILO s6 159 (tir nam 2019)
va nhidu didu wdc qudc té khac co lién
quan. Dé ting cudng bao dam quyén tiép
can cdng Iy nham thic day quyén vé viéc
lam va GDNN cua NKT & Viét Nam, can
phai thuc hién nhitng giai phap sau:
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Thir nhdt, tang cudng, da dang hoa céc
hinh thtc tuyén truyén, gido duc phap luat,
va quyén con ngudi cho NKT va gia dinh
ho, bao dam tat ca NKT va gia dinh ho du
sinh sdng ¢ dau ciing c6 hiéu biét day du vé
phap ludt, quyén cua NKT; bao gdm quy
trinh khiéu nai, t6 cdo dé tim kiém cong
bang va dén bu khi bi vi pham quyén, ching
han su ki thi, phan biét ddi xir dua trén
khuyét tat trong tuyén dung, gido duc, dao
tao va tai noi lam viéc.

Thit hai, cing cb hé théng trung tam tu
van, TGPL dé bao dam NKT, bao gé)m
NKT gip rao can giao tiép, co thé tiép can
va duoc ho tro phéap Iy hiéu qua; mién phi
khi can thiét. Nghién ciru kinh nghiém cua
mét sd nude thanh 1ap hodc hd tro thanh lap
va hoat dong cia cac trung tdm tu vén,
TGPL, hodc mang ludi nhirtng ngudi chuyén
lam cong tac tu vén, TGPL cho NKT.
Khuyén khich, hd trg viéc thiét 1ap nhing
dia diém, khong gian trén thuc dia hodc trén
internet ma ¢ d6, NKT, bao gom khuyét tat
van dong, giac quan, tri tu¢ va nhén thuec, cé
thé tiép can dé nhan dugce 10oi khuyén, tham
van ctia nhitng nguoi hiéu biét hodc nhing
nguoi lam cong tac tu van, TGPL vé quyén
ciia NKT, va/hodc c6 thé gitp NKT dua ra
nhitng khiéu nai vé phan biét ddi xtr chdng
lai ho.

Thir ba, cung cap dao tao, tdp huan vé
quyén va cach ddi xir phit hgp véi NKT cho
can bg, nhan vién cac co quan tu phap, hanh
chinh va trung tim tu van, TGPL c6 nhiém
vu tiép nhan, giai quyét khiéu nai, t6 cao va
lam viéc véi NKT. C6 co ché thuan lgi cho
phép NKT bay t6 su lo ngai hodc khiéu nai
vé su phan biét dbi xir hodc nguoc dai mot
cach bi mat, bao gdm céac bién phap bao vé
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NKT khoi sy tra thu tir NSDLD hodc dong
nghiép ma bi khiéu nai, té cdo.

Thir tw, xdy dung co ché giai quyét
tranh chép lga chon cho lao dong la NKT.
M6 rong va bado dam su tham gia cua NKT
vao hé théng tu phap, cung c¢d co ché bao
dam giao tiép cong bang va chinh x4c cho
NKT trong qué trinh té tung, khuyén khich
cac to chirc x3 hoi, t6 chirc phi chinh phu
tich cuc tham gia hd trg NKT va gidm sat
cac quy trinh t6 tung tu phap hodc hanh
chinh co lién quan.

Thir ndm, bao dam céc co quan tién
hanh t6 tung va to chirc, ca nhan cung cap
dich vu phap ly déu c6 thé tiép can dugc ddi
v6i NKT (ca truc tiép va truc tuyén), co
nhan vién chuyén trach hodc co hiéu biét
hay dugc dao tao vé quyén cua NKT va vé
cach thtre hd tro, 1lam viéc voi NKT, co kha
nang cung cap phién dich vién ngén ngir ki
hiéu hodc giao tiép bang vin ban chit noi
v6i NKT khi can thiét. C6 co ché xir 1y
hanh vi phan biét dbi xir cia nhan vién tu
phap hodc hanh chinh trong qua trinh t6
tung phép 1y lién quan dén NKT.

Thir sau, nghién cuu kinh nghiém cua
mot s6 nude t6 chirc phién toa di dong, co
ché giai quyét tranh chap phap Iy truc tuyén
nham ting cudng kha ning tiép can cong ly
cho NKT. Bao dam rang NKT c6 thé tiép
can hd tro tai chinh va cac hd tro khac trong
toan bo tién trinh t6 tung phu hop véi dang
thire, mtrc 6 khuyét tat.

Thir bdy, bao dam rang moi chinh sach,
bién phép cai cach dé thuc day quyén tiép
can cong ly ciia NKT déu duoc xiy dung,
thyc hién v6i sy tham van ¥ kién va gidm
sat ctia cac to chirc ctia NKT.





