NGAN CHAN NO LE THOI HIEN PAI - TIEP CAN TU YEU
TO PONG Y TRONG TQI PHAM MUA BAN NGUOI

Ding Hoang Minh™

Tém tit: Bdi viét phan tich vai tro quan trong cua viéc xdc dinh yeu 16 dong y trong
10i pham mua ban nguoi va dé xudt cdach tiép cdn phit hop trong phdp ludt Viét Nam.
Cdc dé xudt hudng téi viéc hoan thién quy dinh phap ludt hién hanh dé ngan chan t4i
pham nay mét cach hiéu quad, tir d6 gép phan ciing c6 co ché chong lai thiee trang né 16

thoi hién dai.

Abstract: This article focuses on the importance of properly defining the consent
element in human trafficking and suggests a suitable approach in Vietnamese laws.
Those suggestions aim to fill the gaps in the existing legal provisions to effectively
prevent human trafficking, which further serves to strengthen the current mechanism in

combatting modern slavery.

1. Pitvan dé

1.1. Moi quan hé giita no 1¢ thoi hién
dai va tpi pham mua ban nguwoi

NO 1€ thoi hién dai 1a thudt nglr chung
d¢ cap dén nan nhan ciia nhitng hinh thirc
lao dong cudng buc hay hon nhan ép budc.
Ho bi budc phai lao dong dé tra ng, bi lam
dung tinh duc hodc bi bdoc 16t bdi nhitng
hinh thirc khac va ho khong thé tir chi thuc
hién hodc khong thé thoat khoi hoan canh
d6%. Tir cach hiéu nay, mdi quan hé giita no
1¢ thot hién dai va td1 pham mua ban nguoi
c6 thé duoc chi ra thong qua hai diém:

Thir nhat, theo Piéu 3(a) Nghi dinh thu
vé ngin ngira, phong chong va trimg tri
budn ban nguoi, dac bi¢t la phu nlt va tré
em, bd sung Cong uoc vé chdng t6i pham
co to chic xuyén qudc gia ctia Lién hop
quoc ngay 15/11/2000 (Nghi dinh thu)

“mua ban ngum co nghza la viéc tuyen
dung, vdn chuyén, chuyén giao, chita chdp
hodic tiép nhdn mdt nguoi bang hinh thirc de

“ThS., Truong Pai hoc FPT Céan Tho.

LILO, Global estimated of modern slavery — Forced
labour and forced marriage, xuit ban bai ILO va
IOM, Geneva, nam 2022, tr. 13.

doa hodc dung vii luc hodc cdc hinh thirc ép
buée, bdt cdc, gian ldn, lira dao, lam dung
quyén luc hodc vi tri dé bi ton thwong hodc
viéc dua hodc nhdn cdc khoan tién hodc loi
ich dé dat dwoc sy dong ¥ ciia nguoi dang
kiém sodt nguoi khac vi muc dich boc Iot.
Boc ot bao gém, it nhat, viéc boc Iot mai
ddam nhitng nguoi khdac hay cac hinh thirc
boc Iot tinh duc khac, lao dong cuong buc
hodc cac dich vu cuong bure, no 1é hodc cac
hinh thize twong tw né 1é, khé sai hodc ldy
cdc bg phdn co thé”. Tur dinh nghia nay, c6
thé thiy hoat dong mua ban nguoi 1a qua
trinh hodc cach thirc lam cho ca nhan hoac
nhom ngudi, dic biét 1a nhitng ngudi dé bi
ton thuong, bi mua ban co thé tré thanh nd
1€ thoi hién dai.

Thir hai, tr dinh nghia vé mua béan
ngudi dugc néu, cadc nan nhan cua hoat
dong nay cé thé roi vao nhiing truong hop
nhu sau:

- Truong hop 1: Nan nhan 1a ddi twong
cua cac hoat dong giao dich nhu mua ban,
van chuyén, chuyén giao, chtra chap va ho
lién tuc bi boc 16t vé mit lao dong hodc tinh
duc. Nan nhan bi budc phai lam theo nhiing
yéu cau ctia nhimg c4 nhén, t6 chte thue hién
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hanh vi mua ban ngudi. Sy tuan thu, lam theo
cua ho 1a két qua cua su bi de doa, bi co lap,
ép budc, lra dao ma diém chung cta nhimg
hanh vi nay nham muc dich boc 16t cac nan
nhan. Trong truong hop nay, cac nan nhan
khong san sang vi pham phap luat nhu trong
truong hop nguoi di cu bit hop phap?.

- Trudng hop 2: Dau tién, nan nhan 1a
nhimg nguoi di cu bat hop phap va sau khi
dugc dua dén mot dia diém bén ngoai bién
gidi quéc gia, thay vi dugc tu do thi ho lai
bi boc 10t boi cac hanh vi va phuong thuce
nhu & truong hop 1. Tu vai tro 1a nguoi
cung thuc hién hanh vi di cu bat hop phap,
ho tré thanh nan nhan cta hoat dong mua
ban nguoi.

Nan nhan cta hoat dong mua ban nguoi
& 2 trudong hop trén déu bi boc 16t stc lao
dong hoac tinh duc trong nhiing hoan canh
ma ho khong thé tir chdi, roi bo. Ho khong
c6 su lya chon nao ngoai viéc budc phai
chiu dung va phu thudc vao nhiing nguoi
boc 16t ho. T d6, co thé nhan dinh, nan
nhan cua t6i pham mua ban nguoi chinh 1a
nhitng nd 1€ thoi hién dai.

Nhin chung, tir hai dic diém vé mat
dinh nghia cling nhu nan nhan da cho thiy
mbi quan h¢ chat ché gitta tg1 pham mua
ban nguoi va nd 1€ thoi hién dai: Hoat dong
mua ban nguoi 1a nguyén nhan cua tinh
trang nd 1¢ thoi hién dai. Vi vay, mdt trong
nhiing bién phap dé chong lai hién tuong nd
1¢ thoi hién dai chinh 1a du tranh hiéu qua
x04 bd t01 pham mua ban nguoi.

2 Trong hoat dong di cu trai phép (human smuggling)
thi thoa thuan giira nguoi di cu trai phép va ngudi to
chire di cu trai phép s& cham dut tai dia diém duoc
thoa thuan tir trugc bén ngodi bién gisi quéc gia,
xem tai https://www.unodc.org/unodc/en/human-traf
ficking/migrant-smuggling/migrant-smuggling.html,
truy cap ngay 22/9/2022.
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1.2. Thyc trang va vin dé nghién cuu

Trong bdo cédo dugc cong bd ngay
12/9/2022 bdi Té chic Lao dong qudc té
(ILO) va T6 chirc Di cu qudc t& (IOM), sb
ngudi bi cudng buc lao dong hoic két hon
da gia tang dang ké trong giai doan 2016-
2021%. Bén cubi nam 2021, sé luong ngudi
roi vao tinh trang nd 1€ thoi hién dai trén
toan ciu udc tinh roi vao khoang 50 triéu
ngudi, diéu nay dong nghia voi viée ctr 150
nguoi s€ c6 mot nguodi roi vao tinh trang nd
1¢ thoi hién dai. Con sb trén dit ra cau hoi
vé tinh hi¢u qua cua cic co ché ngin chin
trong bdi canh cac qudc gia trén thé gidi xac
dinh x04 bo moi hinh thirc n6é 1€ la mot
trong nhiing muc tiéu can phai dat dugc vao
nim 2030%. Tu thyc trang trén, qua mbi
quan h¢ gitta hién tuong no 1¢ thoi hién dai
va t6i pham mua ban nguoi, c6 thé thdy co
ché phong chong t6i pham mua ban nguoi
can phai duoc tiép tuc hoan thién dé dam
bao muc tiéu chdm dit hinh thic nd 18 thoi
hién dai. Tuy nhién, thach thuc dat ra trong
bdi canh hién tai d6 1a t6i pham mua ban
ngudi co chiéu huéng gia ting cling nhu rat
da dang, tinh vi vé hinh thic. Diéu nay c6
thé thay thong qua 2 trudong hop rat phd
bién hién nay:

- Trudng hop 3: Cac nan nhan dong ¥
dé bi boc 16t vé& mit tinh duc hodc st lao
dong nhu 12 mot khoan chi phi dé dugc van
chuyén, di cu bat hop phap qua bién gidi
cac qubc gia. Hy vong vé vién canh tét dep
& mot qudc gia khac 1am cho ho chép nhan
rii ro, tir d6 tao ra ngudn thu cho nhimng ké
mua ban ngudi mot cach tu nguyén®,

3 1LO, Global estimated of modern slavery — Forced
labour and forced marriage, xuat ban boi ILO va
IOM, Geneva, nam 2022, tr. 1.

4 UN, Sustainable development goals — Goal 8.7,
https://sdgs.un.org/, truy cap ngay 22/9/2022.

5 Xem Lisa Trigg, Human rights day: FBI agent
offers ways to stop human trafficking, https://www.
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- Truong hop 4: Nhitng 1y do mang tinh
kinh t& vé nhimg diéu kién séng cin ban
nhit nhu can tién, chd & va thic an da lam
cho nguoi ta sin sang dong ¥ bi dbi xir nhu
nhitng né 1&. Ho khong c6 bat cir mot diéu
kién gi ngoai strc lao dong va du lam viéc
trong nhimg diéu kién toi té nhét, it ra ho
van c6 thu nhap, du khong twong xung
nhung ddy 13 ngudn séng duy nhat cua ho®.
Nhitng nguoi nay khong nhat thiét phai
dugc van chuyén qua bién gidi qubc gia va
ho c6 thé roi bo cong viéc bat ¢t lac nao
néu ho muén.

Néu nhimng giai phap va co ché hién tai
chu yéu tap trung vao trudng hop nhimg
nan nhan ctia mua ban nguoi theo cach hiéu
truyén thong nhu truong hop 1 va 2, thi cau
hoi trong bbi canh méi dat ra 1a liéu nhing
nguoi nhu trong truong hop 3 va 4 c6 duogc
xem la nan nhan cua tdi pham mua ban
nguoi hay khong. Diém luu y d6 1a ¢ hai
truong hop sau, bén canh nhiing yéu té cau
thanh t6i pham mua ban ngudi con co sy
doéng ¥ cia nhimg nguoi duoc cho 13 nan
nhan. Pic biét, yéu té ndy dén tir hoan canh
dé bi t6n thuong ciia ho nhung lai khong
phai do nhiing nguoi boc 16t, khai thac ho
gay nén. Do vay, yéu to dong ¥ ctia nhimg
nguodi d6 s& dugc giai thich nhu thé nao
trong t01 pham mua ban nguoi. Cau tra 101
c6 vai trd quan trong vi cach tiép can phu
hop khong chi giup nhan dién day du ban
chét va nhiing nan nhan cua tdi pham mua
ban ngudi, ma xa hon nita 1a cung ¢d co ché
chéng lai hién tuong nd 1€ thoi hién dai
thong qua viéc hoan thién cac quy dinh vé

tribstar.com/news/local_news/human-rights-day-fbi-
agent-offers-ways-to-stop-human-trafficking/article_
3fb08938-5395-52ab-aec7-0d30chc068af.html, truy
cap ngay 12/9/2022.

6 Xem Marcy Murninghan, Pig iron and modern
slavery, http://murninghanpost.com/2010/08/12/pig-
iron-and-modern-slavery/, truy cap ngay 12/9/2022.

phong chéng toi pham mua ban ngudi trong
phap luat qubc gia. Tl‘J: co sO trén, bai viét
phan tich vai tro cua yeu t6 dong y trong to1
pham mua ban ngudi dé dé xuat cach tiép
can phu hgp va hoan thién quy dinh trong
Luat Hinh sy Viét Nam.

2. Tong quan quy dinh vé yéu t6 dong
y trong t¢i pham mua ban nguoi

2.1. Theo Lugt Quéc té

Theo quy dinh tai Piéu 3(a) ciia Nghi
dinh thu, viéc mua bén ngubi dugc dinh
nghia phal bao gom 3 yéu té: (1) “Hanh vi”
nhu tuyen mo, van chuyén, chuyén giao,
chtra chap hodc nhan nguoi; (2) “Phuong
thirc” ctia cac hanh vi trén mang ban chat
cuong ép hoac lam dung nhu: Pe doa hoac
st dung vii luc, ép budc, bt coc, lira gat,
gian 1an, lam dung quyén luc, loi dung vi
thé d& bi ton thuong cua nan nhan, dua hay
nhén tién hodc loi ich dé dat dugc su déng y
cia ngudi dang kiém soat ngudi khac (bd,
me, nguodi gidm hg...); va (3) “Muc dich” l1a
viéc boc 16t nan nhan dudi nhiéu hinh thirc.
Piéu 3(b) ciia Nghi dinh thu quy dinh sy
ddng ¥ ctia nan nhan s& duoc xem 1a khong
thoa dang néu cac “phuong thirc” duoc liét
ké & Piéu 3(a) duoc sir dung véi nan nhan
1a nguoi truong thanh, trong khi d6i véi nan
nhan 13 tré em thi khong can xem xét dén
viéc ¢6 hay khong c6 sy dong ¥.

Quy dinh loai trir xem xét yéu t6 chap
thuan dbi v&i nan nhan tré em dugc thira
nhén rong rii trong phap luat qudc té va
quoc gia, hudng toi1 viéc don gian hoa yeu
cau chung minh trong qua trinh truy t6 toi
pham vé mua ban ngudi, ciing nhu cac toi
pham khac, nhim bao vé tré em tt hon.
Céch quy dinh nay 1a hop ly vi tré em ludn
dugc xem 1a ddi tuong dé bi ton thwong
trong cac mbi quan h¢, tir do, phdi c6 nhitng
quy dinh dic biét dé bao vé tot hon ddi
tuong ndy. P6i véi nan nhan 1a nguoi
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truong thanh, cach tiép can vé su dong ¥
clia nan nhan ciing rat hep. Khi cac yéu td
cia toi pham budn ban ngudi, gdm céc
phuong thic (cudng ép, lura gat...) dugc
ching minh thi bit ¢t su bién hod hay dé
xuat dwa ra rang nan nhan “da dong ¥~ déu
khong phu hop. Trong vin ban huéng dan
ctia Van phong Lién hop quéc vé chdng ma
tdy va toi pham (UNODC) da khang dinh:
Mot khi cac hanh vi nhu lira gat, cudng ché,
ép budc hodc cac hanh vi bj cdm khac dugc
sir dung, sy dong ¥ cua nan nhédn 1a khong
thoa dang va khong thé duoc vién dan nhu
mét can cir dé bién ho hodc bao vé cho bén
da thuc hién hanh vi mua ban nguoi’. Luat
mau UNODC vé viéc chdng lai t6i pham
mua ban ngudi thé hién cach tiép can tuong
tur va toan dién hon béng quy dinh mdt khi
c6 hanh vi (lura gat, ép budc...) dé dat dugc
muc dich 1a khai thac, boc 16t suc lao dong,
tinh duc, léy ndi tang... ctia nan nhan dugc
chting minh thi bat ky su vién dan nao vé su
dong ¥ ctia nan nhan nhu 1a mot cin ctir dé
bién hd, bao vé cho bén da thuc hién hanh
vi mua ban ngudi déu khong co gia tri.

Nhu vay, nhitng quy dinh trong phap
luat quic té vé mua ban ngudi di dua ra mot
cach tiép can mang tinh quy chuan: Khong
thé c6 su dong ¥ néu nhu d6 1a két qua cta
nhitng hanh vi ép budc, cudng birc hodc lam
dung. Sy chap thuén chi xay ra va dugc cong
nhan khi cac bén: (1) Péu duoc biét rd vé
tinh tiét ciia su viéc; va (2) Pugc thuce thi cac
quyén ctia minh mot cach ty nguyén®.

" UNODC, Legislative guides for the implementation
of the United Nations Convention against
Transnational Organized Crime and the Protocols
thereto, Nxb. United Nations, nam 2004, New York,
tr. 270.

8 UNODC, Model law against trafficking in persons,
Nxb. United Nations, Vienna, nam 2009, tr. 33-34.

9 Nhu trén, tr. 22
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2.2. Quy dinh trong phdp ludt Viét Nam

Bing Viéc sc')m tham gia Cong udce cua
Llen hop qudc vé phong, chdng toi pham c6
to chuce xuyen quoc gia, Cong uéc ASEAN
vé phong chdng budn ban ngudi, dic biét 1a
phu nit va tré em (ACTIP), cling nhu da ky
nhitng hi¢p dinh song phuong vdi cac nude
nhu Trung Qudc, Thai Lan, Lao va
Campuchia, cach tiép can vé toi pham mua
ban ngudi trong phap luat Viét Nam co sy
twong tthh cao véi quy dinh cua phap luat
qudc t&'°. Bén canh d6, khai niém vé toi
pham mua ban nguoi di xuét hién trong Bo
luat Hinh su nam 1985, 1999 va gan nhat 1a
B luat Hinh sy nam 2015 (stra d6i, bo sung
nam 2017) (sau day goi tat 1a BLHS nim
2015), di quy dinh cu thé, 16 rang cac hanh
vi khach quan cua tdi pham mua ban nguoi
cling nhu cic tinh tiét dinh khung hinh phat
clia toi pham nay tai Diéu 150 (Toi mua ban
ngudi) va Piéu 151 (T6i mua ban nguoi
du6i 16 tudi). Theo d6, ciu thanh co ban
cua TO1 mua ban ngudi va Toi mua ban
nguoi dudi 16 tudi trong Luat Hinh su Viét
Nam la viéc dung vii luc, de doa dung vii
luc, Itra gat hoac thu doan khac dé thuc hién
mot trong cadc hanh vi pham t01 thudc ba
nhom sau'!;

- C6 hanh vi chuyén giao hoic tiép nhan
ngudi dé giao, co kém theo viéc nhan tién,
tai san hodc loi ich vat chat khac'?. Quy
dinh nay mang tinh ké thira vi day 13 hanh

10 Xem Nguyén Mai Bo, Téi mua bdan nguoi va tgi
mua ban tré em theo quy dinh cia BLHS twong thich
véi phép ludt quoc té, https://tapchitoaan.vn/toi-mua-
ban-nguoi-va-toi-mua-ban-tre-em-theo-quy-dinh-cua
%C2%A0-blhs-tuong-thich-voi-phap-luat-quoc-te67
28.html, truy cap ngay 22/9/2022.

 Xem Cao Van Manh, Quy dinh cia phap lugt hinh
si vé Tgi mua ban ngieoi va nhitng viréng mac, kién
nghi, https://tapchitoaan.vn/quy-dinh-cua-phap-luat-
hinh-su-ve-toi-mua-ban-nguoi-va-nhung-vuong-mac-
kien-nghi6244.html, truy cap ngay 22/9/2022.

12 piém a khoan 1 Diéu 150 BLHS nam 2015.
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vi mua ban thong thuong va da duoc quy
dinh tai cac B0 luat Hinh sy Viét Nam nam
1985 va 1999.

- C6 hanh vi chuyén giao hoic tiép nhan
nguoi dé boc 16t tinh duc, cudng buc lao
dong, léy bd phan co thé ctia nan nhan hodc
vi muc dich vo6 nhan dao khac®®. Cu thé,
theo Luat Phong, chong mua ban nguoi thi
boc 16t tinh duc duge hiéu 1a viéc ép budc
ngudi khac ban dam, lam dbi twong dé san
xuat 4n pham khiéu dam, trinh dién khiéu
dam hodc lam no 1& tinh duc!¥; Cudng buc
lao dong duoc hiéu 1a viéc dung vii luc, de
doa dung vii lyc hodc cac thu doan khac
nham budc ngudi khac lao dong trai y mubn
cua ho'®

- C6 hanh vi tuyén md, van chuyén,
chtra chdp nguoi khac dé thuc hién hanh vi
thudc hanh vi thit nhat va hanh vi thir hai'®

Dé lam 1d cach tiép can quy dinh vé
quy dinh t6i pham nay, Toa 4n nhan déan tdi
cao (TANDTC) va mot s6 co quan co thAm
quyén di ban hanh nhiéu van ban hudng
din c6 lién quan dén toi pham mua ban
nguoi, ca vé luat noi dung va luat hinh thuec.
Dic biét, Nghi quyét s6 02/2019/NQ-HDTP
ngay 11/01/2019 cta Hoi dong Tham phan
TANDTC da huéng dan cu thé vé mot sb
tinh tiét dinh t6i va mot sd tinh tiét dinh
khung hinh phat dugc quy dinh tai Dleu 150
va Piéu 151 B6 luat Hinh sy. Mot sb truong
hop cu thé nhu trudng hop s dung tha
doan moi gidi hon nhdn véi ngudi nude
ngoai, truong hop st dung thu doan dua
nguoi di lao dong nudc ngoai, truong hop
ngudi pham t6i di 1ay bo phan co thé cta
nan nhan, truong hop st dung thi doan moi

13Hidm b khoan 1 Didu 150 BLHS nam 2015.

14 Khoan 1 Diéu 2 Luat Phong chdng mua ban nguoi
nam 2011.

15 Khoan 3 Diéu 2 Luat Phong chéng mua ban nguoi
nam 2011.

16 piém ¢ khoan 1 Pidu 150 BLHS nidm 2015.

gidi nudi con nudi va truong hop cd nhiéu
hanh vi pham tdi ciing duoc Nghi quyét
huéng dan chi tiét".

Co thé théy, cach tiép can vé toi pham
mua ban nguoi ciia Viét Nam tuong dong
Vé’i céch tiép can cua Cong wéc Lién hop
qudc vé mua ban ngucn cling nhu quy dinh
ctia Luat mau va mot s6 quoc gla khac nhu
Israel®8, ltalial®, Belarus?®... Dé cau thanh
To6i mua ban nguoi, chi cin dam bao thoa
mén 3 yéu to: C6 hanh vi (tiép nhan, chuyén
giao, chira chap, van chuyén, tuyén md),
cach thuc thuyc hién hanh vi mang tinh
cudng €p, va myc dich cua t6i pham nay
nham khai thac (strc lao dong, tinh duc, bo
phan co thé, muc dich vo nhan dao khéc).
DPiém khac biét nam & chd, Luat Hinh su
Viét Nam lai khong quy dinh hay dé cap
dén sy dong y ctia nan nhan nhu tai Diéu
3(b) cua Nghi dinh thu. Thém vao do, trong
cac vin ban huéng dan cung khong dé cap
hay 1am rd hon cach hiéu vé yéu t6 dong y
cua nhirng nguo1 dugc cho 1a nan nhan cua
To1 mua ban nguoi.

2.3. Binh ludn

Nhu da trinh bay, c6 su théng nhét cach
tiép can vé t6i pham mua ban nguoi trong
cac quy dinh cta phap luat quic té va Viét
Nam. Su théng nhat nay chinh la su thé hién
cta nguyén tac pacta sunt servanda — luat
qudc gia s& tuan thu voi nhu:ng quy dinh cua
cong woc qubc té ma quoc gia d6 1a thanh
vién?!. Do vdy, nhiing ton tai trong quy dinh

17 Xem Didu 4-7, Nghi quyét sb 02/2019/NQ-HDTP
huéng dan ap dung Diéu 150 vé Toi mua ban nguoi
va Piéu 151 vé Toi mua ban ngudi dudi 16 tudi cua
B6 luat Hinh sy ciia Hoi dong Tham phan TANDTC
ngay 11/01/2019.

18 Xem Pidu 377A BLHS s6 5737-1977 cua Israel.

19 Xem Pidu 601 BLHS 1930 cua ltalia.

20 Xem Didu 181 BLHS s 275-Z nam 1999 cua
Belarus.

2L Xem L& Mai Anh, Gi4o trinh Ludt qudc té, Nxb.
Cong an nhan dan, Ha Noi, nam 2019, tr. 55.
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cia luat qubc té co thé van s& 1a van dé
tuong u‘ng trong luat qudc gia. Piéu nay lam
cho co ché vé d4u tranh toi pham & quy mé
xuyén bién giéi co6 thé bi anh hudng vi
nhimg ton tai trén trong cic quy dinh &
pham vi quéc té va trong nudc ma toi pham
mua ban nguoi 1a mot vi du.

Néu nhu cho rang mét khi phwong thirc
thuc hién mang tinh ép budc, cudng buc
dugc chimg minh thi sy dong y cia nan
nhan trong tdi pham mua ban ngudi dugc
xem 1a khong thoa dang nhu tinh than cua
Diéu 3(b) Nghi dinh thu, thi cac quy dinh
hién hanh cung véi cic huéng dan trong
luat quéc té lai chua dé cap ro rang la li¢u
cac phuong thirc d6 c6 lam giam gia tri hay
v6 hiéu dbi véi su dong ¥ cua mot ngudi
duoc cho 1a nan nhan cua ti pham nay hay
khong®. Hoic, liéu duoc tién hanh ¢ mirc
dd nao thi nhitng phuong thirc cudng buc,
ép budc do s& 1am cho sy dong ¥ clia cac nan
nhan tré nén thod dang/khong thoa dang.
Luat Viét Nam khong quy dinh vé viéc loai
trir yéu t6 chap thuan ctia nan nhan nhu Diéu
3(b) Nghi dinh thu. Ly do hop 1y cho van dé
nay co thé 1a do luat Viét Nam chon cach
tiép can nhu cia UNODC va Luat mau khi
cho rang, sy dong ¥ 1a khong can thiét dé
dua vao trong diéu luat vi s& phi logic va vo
Iy khi cho rang mot ngudi sé dong ¥ dé bi
cudng buic lao dong hay dong y dé bi boc 16t
tinh duc. Bén canh d6, quy dinh hi¢n tai cua
luat Viét Nam vé mua ban ngudi ciing gip
van dé twong tu nhu phép luat qudc té. D6 1a
liéu cac phuong thirc mang tinh ép budc,
lam dung c6 1am cho yéu t6 déng y cta nan
nhan trong t0i pham mua ban nguoi bi vo
hiéu hay khong. Viéc nay co thé dua ra mot
sO van d& can phai xem xét:

22 Xem UNODC, The role of ‘consent’ in the
trafficking in péons protocol, United Nations Issue
Paper, Vienna, nam 2014, tr. 28.
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- Thir nhdt, trong trudng hop nguoi thuc
hién hanh vi mua ban nguoi vién dan 1y do
¢6 yéu t6 ddng ¥ cuia ngudi duoc cho 1a nan
nhan va ho 13 ngudi truong thanh, va yéu tb
déng y nay duogc thyc hi¢n mét cach tu
nguyén cﬁng nhu cic bén déu biét va nhan
thire rit rd vé cong viéc, thi phap luat Viét
Nam s€ xu ly nhu the nao néu khoéng co
diéu khoan loal trur yeu t6 dong y d6. Co thé
1ap luan vi yéu té dong ¥ cua nan nhan la
ngudi truong thanh khong duge xem 1a yéu
td duong nhién dugc mién trach nhiém hinh
su?®, nén chi can cin ¢t vao viéc thoa man
cac ddu hiéu vé hanh vi, phuong thtrc va
muc dich 13 du dé cAu thanh Toi mua ban
nguoi. Cach tiép can nay c6 vé hop 1y khi
hudng téi bao vé tot hon nhitng nguoi can
c6 su bao vé ddc biét nhu tré em hay nhiing
ngudi yéu thé. Tuy nhién, v6i nhitng ngudi
truong thanh, c6 nhan thuc déy du thi su
dong ¥ ctia nan nhan s& 1a mot can cir hop 1y
dé nguoi bi budc toi vién dan bao chira cho
minh, nhét 1a trong trudng hop phap luat
khong c¢6 quy dinh vé diéu kién nay. Co
quan churc nang sé& chiing mlnh nhu thé nao
vé 11 ctia ngudi ¢6 hanh vi néu nhu sy chp
thuan dé duoc thuc hlen mot cach ngay tinh
va thé hién mong mudn cia nan nhan nhu
trong truong hop 3 va 4.

- Thit hai, trong da sd cac bao céo vé
mua ban nguoi cla cic qudc gia cling nhu
cac to chirc qubc té, nghéo doi chinh la
nguyén nhan chinh va chi yéu dan dén su
phat trién manh mé cua hoat dong mua ban
ngudi?®. Nghéo déi lam cho con nguoi tro

2 Khoan 1 Piéu 29 BLHS niam 2015.

2 Xem ILO, Global estimated of modern slavery —
Forced labour and forced marriage, xuat ban boi
ILO va IOM, Geneva, nam 2022, tr. 1-2; T. K.
Logan Robert Walker va Gretchen Hunt,
Understanding human trafficking in the United
States, Trauma, Violence & Abuse, s6 10(1), nim
2009, trang 10; UNODC, Addressing the root causes
of trafficking, https://www.unodc.org/documents/hu
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nén dé bj ton thuong va dé& dang dong y dé
duoc lao dong trong nhitng diéu kién kho
khan, bi béc 16t v6i nhiéu hinh thire dé doi
lai mot mirc thu nhap khong twong xing?®
Day chinh 1a hinh thirc thé hién cua nd 18
thoi hién dai va véi nhitng quy dinh hién tai
trong phap luat qudc té va Viét Nam, liéu
nhitng n6 I¢ hién dai nay c6 phai la nan
nhan cua T)i mua ban ngudi hay khong. Cu
thé hon, nhitng nguoi duoc cho 13 nan nhan
tai cac truong hop 3 va 4 nhu da néu co
duoc xem la nan nhan cua hanh vi mua ban
nguoi hay khong Néu cau tra 10i 13 o, day
1a can ctr dé tiép tuc hoan thién quy dinh vé
t01 pham mua ban nguoi nhu 1a mét cong cu
chbéng lai hién twong nd 1& thoi hién dai.
Dong thoi, can phai 1am 16 13 & mic d6 nao
thi sy dong y ctia nhitng ngudi dugc cho 1a
nan nhan cua mua ban nguoi s€ bi xem la
khong lién quan trong to1 pham mua ban
ngu’ol Yéu cau dit ra 12 can phai co cach
tiép can phu hop vé sy dong ¥y cua nhimng
nguol duge cho la nan nhan cua mua ban
nguoi trong phap luat Viét Nam.

3. Gia tri ciia yéu to6 ddng y va cach
tiép can

Mot trong nhiing nguyén tic trong phap
luat hinh sy cho phép nguoi thuc hién bién
ho cho hanh vi pham tdi cia minh dya trén
su dong ¥ ctia ngudi bi hai 1a volenti non fit
injuria. Noi dung cta nguyén tic c6 ngudn
gbc tir thé ky thir VI trong Luat R6-ma nay
1a, d6i voi nhimg hanh vi mang tinh chat toi
pham nhung c6 yéu t6 chap thuin ciia bén
bi vi pham, thi hanh vi d6 s& khong dugc

man-trafficking/Toolkit-files/08-58296 _tool_9-2.pdf,
truy cap ngay 22/9/2022.

25 Xem Blue Dragon, What makes people vulnerable
to human trafficking? — Profile of victims of human
trafficking in Vietnam, Xuit ban boi Quy nhi dong
Blue Dragon, Ha N6i, nam 2021, tr. 40-41.

xem la sai trai®®. O giai doan so khai,
nguyén tic volenti non fit injuria bi xem 1a
rao can tuyét ddi han ché viéc truy ctru trach
nhiém hinh su d6i v6i cac hanh vi pham ti.
Theo thoi gian, viée tiép can nguyén tic nay
¢6 su diéu chinh trong cac hé théng phap
luat khac nhau béng viéc ghi nhan mot $6
truong hop ngoai 1€ va thuong duoc éap
dung ddi voi cac hanh vi gy ton hai dén
than thé, c6 tinh chat cuc ky nghiém trong
hodc giy ton hai to 16n dén xa hoi. Chang
han nhu phép luat & cac qudc gia ghi nhan
rang, mot sy dong y du dugc hinh thanh mot
cach ngay tinh van co thé trd nén vo hiéu
néu loi ich, trat tu cong cong bi ton hai®’
dién hinh nhu nhiéu qubc gia khong xem sy
ddéng ¥ nhu 1a mot can ctr dé loai trir trach
nhiém hinh sy ddi véi T¢i mai dam?. Vige
thay doi nay 1a két qua ctia mot qua trinh
ghi nhan theo huéng bao dam quyén Iy,
trat tuy cong cong va pham gia cua con
nguoi ddi voi nhitng hanh vi ma theo quan
niém trude day chi thuan tuy mang tinh chét
tu. Dbi v6i mua ban nguoi, cac huéng dan
ddi véi loai toi pham nay ciing chi ra r’fmg,
nhitng quy dinh vé loai trir xem xét yéu t6
su déng y cua nan nhan khong nén duogc
dién giai nhu 1a mot han ché ddi véi nguoi
bi budc toi dé bao chita cho chinh minh,
cling nhu anh huéng dén quyén dugc suy
doan vo tdi cua ho. Déng thoi, né cling
khong nén dugc giai thich theo hudng ap
dat nghia vu chiing minh 1én nan nhan vi
trong cac vy an hinh sy, nghia vu chung

% /. Bergelson, The right to be hurt testing the
boundaries of consent, George Washington Law
Review, s 75, niam 2007, tr. 9.

2" Nhu trén.

28 Xem Barbara Sullivan, Rape, prostitution and
consent, Australian & New Zealand Journal of
Criminology, s6 40(2), nam 2007, tr. 127-142.
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minh hélnh vi pham t0i ciia nguoi bi budc tdi
thudc vé Nha nudc?.

Tt co sé trén, yeu td “thuc chat” cua su
dong ¥ can phai dugc nhin nhan thau do
khi x4c dinh liéu sy doéng ¥ d6 c6 hiéu luc
chap nhan hay khong. No6i cach khéc, & mirc
d6 nao thi sy déng ¥ c6 thé vo hiéu hoa yéu
0 “phuong thic” trong toi pham mua ban
ngudi. Thong thuong, dé trd thanh tim
khién bdo v¢ ngudi cé hanh vi pham tdi thi
mot sd tiéu chi vé tinh thuc chét cia su
dong ¥ d6 phai dugc dam bao, chang han
nhu cac bén phai biét rd vé van dé ho dang
lam va sy dong ¥, dic biét tir phia nguoi
dugc cho 1a nan nhan, phai duogc thyc hién
mot cach ty do, thé hién chi ¥ cia chinh
ho®°. Néu theo cach tiép can nay, su chip
thuan c6 duoc thong qua sy ép budc hodc
Iira dbi s& ngay lap tic bi xem 1a khong thoa
dang. O nhiing nhém nguoi d& bi ton
thuong chang han nhu: Tré em; nhiing
nguoi khiém khuyét vé mat nhan thirc; hodc
doi khi 1a phu nit trong hoan cdnh ngat
nghéo va nhitng ngudi cé kha ning han ché
trong viéc ra quyét dinh, su dong ¥ cta ho
khong nén duoc xem 13 sy dong ¥ thuc chat.
Thay vao d6, van dé dat ra trong bdi canh
cua hi¢n tugng no6 1€ thoi hién dai do la su
ép budc, lira ddi lai ton tai dudi nhitng hinh
thirc rat tinh vi, nan nhan thudng roi vao

2 UNODC, Report of the Adhoc Committee on the
Elaboration of a Convention against Transnational
Organized Crime on the work of its first to eleventh
sessions: Addendum Interpretative notes for the
official records (Travauz Presparatoires) of the
negotiation of the United Nations Convention
against Transnational Organized Crime and the
Protocols thereto, UN Doc. A/55/383/Add. 1, nam
2000, diém 67.

30 Xem Samuel Vincent Jones, The Ethics of letting
civilians die in Afghanistan: the false dichotomy
between Hobbesian and Kantian rescue paradigms,
Depaul Law Review, sé 59, nim 2010, tr. 930;
UNODC, Model law against trafficking in persons,
Nxb. United Nations, Vienna, nam 2009, tr. 34.
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nhimg truong hop co tinh nhay cam rat cao
nhu trudng hop 3 va 4%% Nhiéu nghién ciu
da chi ra 1a vin d& cang nhay cam, hanh vi
ca‘lng c¢6 kha ning gy phuong hai thi yéu to
dong y lai cang dugc chiing minh mdt cach
thuyét phuc hon®. Nhu trong truong hop
mot nguoi cod diéu kién kinh té cuc ky han
ché, viée nguoi d6 dua ra lga chon gitra
ddng v lao dong véi didu kién boc 10t va
mirc luong ré mat thay vi chét doi khi
khong ¢ tién dé dam bao nhitng diéu kién
song can ban nhat. Sy dong y & day vi thé
khong nén hiéu va ciing khong phai 1a su
dong y lam viéc khong ty nguyén. Vi trong
truong hop ndy, bén nhan duoc sy dong y
lam viéc ctia nguoi nghéo khd kia khong
phai la nguyén nhén gy nén tinh trang nhay
cam, d& bi tén thuong 1am cho ngudi nghéo
khd bat budc phai dua ra sy lya chon duy
nhat 1 lam viéc véi cac diéu kién khé khan,
cling nhu ngin can nguoi d6 c6 nhiing su
lua chon khac tdt hon. Nhu vay, tinh thuc
chat cta sy dong ¥ can phai dugc xac dinh
dwa trén ngudn gbc cua nd, nghia 14 tir dau
ma sy dong y d6 duoc hinh thanh. B¢ lam
dugc viéc nay, doi hoi mot cach tiép can
rong hon vuot ra khoi nhiing thoa thuén cua
cac bén lién quan nhu trinh d6 vin hod, tudi,
mdi truong song, diéu kién kinh té & cong
ddng, ngudn sinh ké... Thém vao d6, khi
nhin tir goc do quyén tu do cua c4 nhan, thi
nhiing lya chon dugc cd nhan quyét dinh
trong hoan canh khé khin vé mit kinh té
khong lam mat di gia tri cta sy dong ¥ trong
t01 pham mua ban ngudi vi nd thé hién su tu

31 Lé Thi Thu Dung, Tinh hinh téi pham mua ban
nguoi trong giai dogn hién nay va mét sé gigi phap
phong ngwa, https://vksndtc.gov.vn/thong-tin/tinh-
hinh-toi-pham-mua-ban-nguoi-tronggiai-doan-h-d12-
t7696.html?Page=1#new-related, truy cap ngay
23/9/2022.

32 Xem V. Bergelson, The right to be hurt testing be
boundaries of consent, George Washington Law
Review, sb 75, tr. 31.
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do, tur chu cda cac ca nhan va su déng y do
cling khong phai dén tir hay bi kiém soat boi
bat ky mot ai khac, ma chinh 13 cac bén va
nguoi bi cho 1a nan nhan la mot trong céc
bén d6%®. Can lvu y rang, day khong phai 1a
truong hop duoc du li¢u trong Nghi dinh
thu, ciing nhu trong phap luat Viét Nam vé
viée loi dung vi thé, hoan canh dé bi tén
thwong ctia nan nhan c6 ngudn goc tir yéu td
kinh té. Nghi dinh thu va luat Viét Nam chi
du liéu rr:ing, dé su dé)ng y dugc xem la
khong thod dang, bén nhan duoc su chép
nhén tr nguoi dugce cho 1a nan nhan phai loi
dung hoan canh dé bi ton thuong hién tai cia
nguoi do, hoac tao ra hoan canh d& bi tén
thuong cho nan nhan dé thuc hién cac hanh
vi nham dat duoc muc dich 1a khai thac hodc
boc 16t nan nhan. Do vay, tam quan trong
cua viéc xéac dinh tinh thuc chét cta su d@)ng
v tor ddy mot 14n nita dugc nhin manh.

Nhu vay, liéu nhitng n6 1¢ thoi hién dai
nhu dugc néu ¢ truong hop 3 va 4 c6 phai la
nan nhan cua tdi pham mua ban nguoi va
liéu nguoi thye hién cac hanh vi boc 16t do
c6 bi budc to1 mua ban nguoi hay khong.
Day la nhiing truong hop ma yéu t6 thuc
chét cua sy dong ¥ dugc cho 1a dam bao vi:
Puogc thyc hién mot cach tu do va nguoi
nhan duoc su chép thudn khong phai la
nguyén nhan giy ra hoan canh ngat nghéo
cling nhu ngan can nhiing nguoi nd 1€ do
trong viéc dua ra nhiing lya chon khac. Ho
khong phai 14 nan nhéan cua hoat dong mua
ban ngudi vi yéu té dong ¥ du 16n dé ngudi
bi budc td1 bién hd cho hanh vi cudng buec,
ép budc cua ho, ddng thoi, ciing khong ¢
yéu t6 ép budc phai lao dong hay dé lam
dung tinh duc xay ra. Néu nhiing nguoi nay
lam viéc va ban stc lao dong ciia minh

33 Xem R. Kent Greenawalt, The right to silence and
human dignity, trong sach The constitution of right:
Human dignity and American values, Nxb. Cornell
University Press, nam 1992, tr. 193.

trong nhirng linh vuc lién quan dén san xut
ma tuy hoac mai dam thi ho lai bi xem la toi
pham. Tir day, dat ra doi hoi vé cach tiép
can dén yéu t6 dong ¥ trong toi pham mua
ban nguoi can thoa man hai yéu t6: Thu
nhét, cach tiép can phai dam bao cac yéu td
nhu khong trai voi dao duc, trat tu, loi ich
cong; ciing nhu dam bao cic quyén con
ngudi co ban cho nhém ngudi dé bi ton
thuong. Chang han, mot nguoi khong thé
duoc xem 1a dong y dé ban dam hodc dé
gdy ra su tén hai nghiém trong dén co thé
minh nhu 1y ndi tang vi khong c6 gi co thé
bién ho hay ching minh cho viéc vi pham
cic quyén con ngudi cin ban, du cho vi
pham d6 1a két qua ctia mot sy dong ¥y,
Tht hai, dé cao va bao vé cac quyén tu do
ciia ca nhan, bao gdom ca viéc ty do thoa
thuan va chju trach nhiém dbi véi nhitng
cam két ctia minh.

4. Khuyén nghi

Xac dinh gia tri thyc chét cua sy déng y
cO vai tro quan trong trong viéc xac dinh
nan nhan cua hoat dong mua ban nguoi hay
nd 1¢ thoi hi¢n dai, cling nhu bao dam
quyén duoc bao chira ciia nguoi bi bude toi
mua ban nguoi. S€ kho dé budc toi mot
nguoi hodc td chirc thuc hién hanh vi mua
ban nguoi néu co su dong ¥ tir phia ngudi bi
boc 16t, ciing nhu khong thé cho rang mot
nguoi 1a nan nhan ctia To1 mua ban nguoi
khi chinh ngudi d6 lai dong y dé bi khai
thac. C6 hai ludng quan diém vé van dé nay
duogc gidi thi¢u badi hai hoc gia Don Herzog
va Robert Nozick:

3 Xem phat biéu cua Tong thu ky ILO Guy Ryder
tai ILO, 50 million people worldwide in modern
slavery, https://www.ilo.org/global/about-the-ilo/ne
wsroom/news/WCMS_855019/lang--en/index.htm,
truy cap ngay 15/9/2022, c¢6 doan: “It is shocking
that the situation of modern slavery is not improving.
Nothing can justify the persistence of this
fundamental abuse of human rights”.
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- Vé6i Herzog, dé yéu t6 chip thuan d6i
v6i mot van dé duoc xem 1a thoa dang khi
phai co nhiéu su lua chon trong cung mot
van d& d6%®. Néu lao dong cudng bic la
phuong 4n duy nhét dé co thé ton tai, yéu to
ddng ¥ dé duoc lao dong trong diéu kién bi
ap buc s& khong duoc xem xét nhu 1a dong
¥ thuc chét vi ngudi trong hoan canh dé sé
khong co bat ky su lya chon nao khac tdt
hon. Herzog dung hinh anh an du cta con
tau vuot qua bio dé minh hoa cho quan
diém ctia minh. Theo d6, cach thirc duy nhat
dé con tau ton tai d6 1a ném hét hang hod
xudng bién va con tau du khéng ty nguyén,
nhung bét budc phai chép nhan viéc nély36
Su ddng ¥ c6 ban chat ty nguyén, nén trong
truong hop nay viéc bo hang hoa dé ciru con
tau khong dugc xem 1a mot su chép thuan vi
con tau khong thé c6 su lya chon nao tot
hon dé ton tai®’

- Quan diém ctia Nozick c6 phan ngugc
lai khi cho rang, viéc mot nguoi phai dua ra
su lua chon gitra dong ¥ lao dong cudng b
hay viéc khong co tién dé dap tGmg cac yéu
cau co ban khong c6 y nghia rd rang trong
viéc thé hién sy dong y lam viéc khong tu
nguyén®. Yéu t6 dong ¥ cua cac bén phai
duogc ghi nhan va xem 1a ty nguyén, mién la
cac lya chon c6 duogc khong phai l1a do
nguoi nhan duoc sy dé)ng ¥ tao ra hoac nam
trong nhitng dy dinh c6 chu y cia ho*®
Mién 1 nguoi nhan dugc sy dong ¥ khong
phai 1a nguyén nhan gy ra tinh trang kho
khin vé kinh té hodc 1am cho nhimng ngudi
chap thuan roi vao hoan canh dé bj ton
thuong dé phai dua ra chép thuan, thi su

3 Don Herzog, Happy slaves: A critique of consent
theory, Nxb. University of Chicago Press, Chicago
va London, nam 1989, tr. 225.

36 Nhu trén, tr. 227.

37 Nhur trén.

38 Robert Nozick, Anarchy, state, and utopia, Nxb.
Basic books, New York, tr. 263-264.

3 Nhu trén.
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chap thuin lam cac cong viéc trong didu
kién kho khan d6 s€ dugc xem la ty nguyén
va rang budc ho*

S& kho dé c6 nhan xét cach tiép can nao
mang tinh toan dién hon ddi véi yéu té dong
y trong t01 pham mua ban ngudi. Néu nhu
cach tiép can cua Nozick c6 vé dé& cao
quyén tu do cta cac bén khi xem nguoi dua
ra sy dong ¥ va ngudi chip nhan sy dong ¥
phai chiu trach nhiém véi quyét dinh cua
minh. Trong khi & chiéu ngugc lai, cach tiép
can cua Herzog loai bd hoan toan viéc tu
chu va tu chiu trach nhiém ma thay vao do
1a xem xét ban chat cua yéu t6 chap thuan
dua trén khach quan cua ting truong hgp cu
thé. Khi ddi chiéu lai v6i truong hop 3 va
truong hop 4, nhiing cong viéc ¢ nhiing
trudng hop nay khong phai do tinh thé cip
thiét nhét thoi tao ra ma c6 nguyén nhan tir
cd chu y cta nguoi thyc hién hanh vi ciing
nhu sy lya chon c6 suy xét cia nguodi tham
gia. M6i quan hé trén di hinh thanh nén
nhitng diéu kién ma dya trén d6, cac ca
nhén co thé khong thuc hién dé c6 lya chon
khac, hoac chép nhén lam theo vi khong co
su lya chon nao tét hon. Do vay, dua trén su
téng hop quan diém cua Herzog va Nozick,
nghién ciru dé xuat cach tiép can dé xéc
dinh gia tri thuc chét cua sy déng y can phai
can nhic dong thoi: (1) Viéc ¢ hay khong
nhitng Iya chon thay thé trong mdi twong
quan véi sy doc 1ap ctua ca nhan khi dua ra
lga chon; va (2) Nguyén nhan lam cho
ngudi dua ra sy dong ¥ tro nén d& bi ton
thuong va tur do thiéu nhiing lya chon tdt
hon. Cach tiép can dé xuét nay co thé thoa
mén hai diém quan trong nhu da néu ¢ phan
trude vé yéu to dong y trong toi pham mua
ban nguodi: Mgt mat van dam bao trat tu, loi
ich cong va bao vé cac d6i tugng dé bi ton
thuong, mit khac van dam bao tu do thoa
thuan va t6n trong nhitng quyén cin ban cua

40 Nhu trén.
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c4 nhan. Pé xuit nay duogc thé hién vao viéc
xem xét yéu té dong y theo quy dinh cua
phap luat Viét Nam vé& mua ban nguoi,
huéng dén ngan chan xu huéng né 18 trong
thoi hién dai nhu sau:

- Thir nhat, thuc t& & Viét Nam, su déng
tinh tr phia nguoi bi hai thé hién dudi hinh
thire nhu dong ¥ di cung d6i twrong ra nude
ngoai dé 1iy chong, dé lam viéc trong cac
nha hang karaoke (thuong la 1am gai mai
dam) dang 14 rao can 16n trong cong tac ddu
tranh phong chong toi pham nay. Pdi tugng
chuyén giao c6 thé da nhan mot khoan tién
tir d6i twong tiép nhan (thuong 1a dbi tuong
0 nudc ngoai), dbi tuong tiép nhian mac
nhién xac 1ap quyén s¢ hiru véi nan nhan
khi cho rang d phai bo ra mot luong tién dé
co duoc ho, tir do, déy ho vao céc hoat dong
mai dam, cudng buc lao dong hay tiép tuc
bién ho (thudng 1a cic phy nir) thanh moén
hang mua di béan lai phuc vu nhu cau tinh
duc bat hop phap... Néu khong chimg minh
duogc yéu té chap thuan ciia nan nhén 13 gia
tao thi du bi khoi t6, bat giit vé Toi mua ban
nguoi, nhung sau d6 lai phai thay doi toi
danh sang T6i to chirc cho ngudi khac tron
di nudc ngoai hoac ¢ lai nudc ngoai trai
phép theo quy dinh tai Diéu 349 BLHS nim
2015 v&i hinh phat va mac ran de nhe hon.
Dé phan nao han ché tinh trang nay, nén bo
sung vao Diéu 150 noi dung: “Sw dong y
cua mot nguoi duwoc xem la nan nhan doi
voi nhitng hanh vi mua ban nguoi quy dinh
tai diéu nay la khéng thoa ddang khi nhitng
hanh vi mua ban nguwoi do dwoc thuc hién
bang cach dimg vii lwe, de doa ding vii luc,
lira gat hodc thu doan khac boi nguoi thuc
hién hanh vi”. Diéu nay gitip dam bao tuan
thii theo thong 1& qudc té, lam rd quy dinh
cua phap ludt hinh sy, don gian hoa qua
trinh chirng minh ti pham cia co quan c6
thim quyén ciing nhu han ché viéc bén bi
budc tdi co thé vién dan sy déng ¥ cua nan

nhan dé giai thich, bdo v¢ cho hanh vi pham
to1 cua minh.

- Thit hai, trong trudng hop c6 su dong
y nhung hanh vi vi pham lai khong dugc
thuc hién boi cac phuong thirc nhu dung vii
luc, de doa dung vii luc, Itra gat hodc thu
doan c6 cing ban chat khac nhu ¢ trudng
hop 3 va 4, thi nguoi thuc hién hanh vi c6
thé khong bi truy ctu trach nhiém vé Toi
mua ban ngudi theo quy dinh ¢ Diéu 150
Bo luat Hinh sy hién hanh. Khi d9, can c6
huéng din vé viéc xem xét gia tri thuc chat
cia sy dong y theo hudng: Sy dong ¥ s&
dugc xem 1a khong thoa dang néu nan nhan
chi ¢6 duy nhat mot sy Iya chon 1a dong ¥
lam viéc dudi diéu kién bi cudng buc. Su
chap thuan chi dugc xem 1a thoa dang néu
nhu nan nhén c6 thé dua ra nhiéu lya chon
khac nhau bang quyén tu do dua ra quyét
dinh ciing nhu tu chiu trach nhiém d6i voi
lua chon ctia minh. Vi dy, néu mot nguoi
chap thuan lam viéc dudi diéu kién lao dong
cudng birc do ngudi d6 chi c6 thé thyc hién
cong viéc do va khong con su lya chon nao
khac dé c6 duoc nhimng diéu kién sinh ton
cdn ban nhat thi vdn c6 hanh vi mua ban
nguoi xay ra. Con trong truong hop khac,
néu su déng y do la dé nhim dat duogc
nhttng muc tiéu cd nhan do chinh nguoi do
dat ra (di nudc ngoai bat hop phap dé dinh
cu), hoac do mdt h¢ qua ma nguoi do tu tao
ra cho minh (vi du trac tang, nghién ma tuy
dén mirc khong con tién dé dam bao diéu
kién song tbi thiéu), nguoi d6 khong thé
duoc xem la nan nhan cia Tdi mua ban
nguoi. Luu v, néu su chép thuan duoc tao ra
trén co so bén chip thuan sy dong y la
nguyén nhan lam cho nguoi dua ra su dong
¥ roi vao hoan canh d& bi ton thuong, han
ché su lua chon cua ho va lam viéc trong
diéu kién lao dong cudng birc tré thanh su
lua chon tot nhat, su déng y do dugc xem la
khong thoa déang.
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