BAO PAM QUYEN LQI CUA NGUOI LAO PONG CO VIEC
LAM PHI CHINH THUC BANG PHAP LUAT O VIET NAM
HIEN NAY

Nguyén Thi Thu Hoai’

Tom tﬁt Bai viét trinh bay nhdn thirc chung vé nguoi lao dong co viéc lam phi chinh
thire va suw can thiét phai bao dam quyén loi ciia ho bang phdp ludt ¢ Viét Nam hién nay.
Tir dé, tac gid dé xudt cdc kién nghi hoan thién phdp ludt nham gép phan bdo dam quyén
loi cua nguoi lao dong co viéc lam phi chinh thirc o nudc ta trong thoi gian toi.

Abstract: The article presents a general understanding of informal workers and the
need to ensure their rights and interests by law in Viet Nam. To that end, the author
makes proposals to strengthen the relevant law on this issue in the future.

Xét riéng quy T nim 2023, & Viét
Nam, trong tong sd 51,1 triéu lao
dong co6 viéc lam thi co dén 33 triéu nguoi
la lao dong c6 viéc lam phi chinh thirc (bao
gdém ca lao dong lam viéc trong hd nong
nghiép)®. Theo cac tai liéu théng ké ciing
nhu thyc trang xa hoi cho théy, nhiing
nguoi lao dong (NLD) cé viéc lam phi
chinh thirc (PCT) dang bi thiét thoi va yéu
thé trong thi truong lao dong. Vi vay, Nha
nuée can quan tim nhiéu hon dén ddi twong
ndy, can c6 nhiing giai phap dé bao dam
quyén loi cua ho, trong d6, quan trong nhat
1a giai phap vé mit phép 1y.

1. Nhian thiec chung vé nguoi lao
dong c6 viéc lam phi chinh thire

Thuat ngtr “NLD PCT” hay “NLD cé
viéc lam PCT” tuy khic nhau vé cdu chir
nhung cung chi dén mot d6i twong lao dong
dang lam cong viéc PCT. Pé hiéu duoc

“ThS., Khoa Luat hoc, Trudng Pai hoc Pa Lat.

1 Tong cuc Théng ké (2023), Thong céo bao chi tinh
hinh lao dong viéc lam quy I nam 2023, https://www.
gs0.gov.vn/su-kien/2023/04/thong-cao-bao-chi-tinh-
hinh-lao-dong-viec-lam-quy-i-nam-2023/, truy cap
ngay 18/3/2023.

NLD c¢6 viée lam PCT 14 ai, can bat nguén
tir khai niém viéc lam PCT la gi.

Cb van Vin phong Lao dong qudc té
Jean Morellet dua ra quan diém: “Viéc lam
nhw mot tinh trang, trong do co su tra cong
bang tién hodc hién vit do ¢6 sw tham gla
tich cue, €6 tinh chdt cd nhéan va truc tiép
vdo né lyc san xudt™. Theo quan diém nay,
viéc 1am phai ¢ yéu tb tra cong, ma van dé
trd cong chi xay ra trong quan h¢ lao dong,
nhiing truong hop khong ton tai quan hé lao
dong thi khong thé c6 viée tra cong, nhung
ngudi lao dong van cé thu nhap tir chinh
hoat dong lao dong ctia minh. Do d6, c6 thé
thdy, quan diém viéc 1am trén chua that sy
day du.

Quan niém vé viéc lam cua T chic
Lao dong quédc t& (ILO) dugc thé hién qua
khai niém nguoi coé viéc lam: “Nguwoi co
viéc lam la nhitng nguoi lam mot viéc gi do
c6 duoc tra tién cong, loi nhudn hoac dwoc
thanh todn bang hién vit hodc nhitng nguoi
tham gia vao cdc hoat dong mang tinh chat
tw tao viéc lam vi loi ich hay vi thu nhdp gia

2 TrAn Thi Tuyét Nhung (2016), Quyén c6 viéc lim
cua nguoi lao cféng theo phdp ludt lao dong Viét
Nam, Luan an tién sy, Hoc vién Khoa hoc xa hdi.
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dinh khong dwoc nhan tién cong hodc hién
var. Theo khai niém trén cua ILO, viéc
lam c6 thé 13 hoat dong lao dong lam thué
cho nguoi khac, ciing c6 thé 1a cong viée do
chinh minh tao ra vi loi ich, thu nhdp gia
dinh, quan diém nay di bao quat ca viéc 1am
cong an luong va vi¢c ty lam. Dudi goc do
phap 1y, khoan 1 Diéu 9 B6 luat Lao dong
Viét Nam nam 2019 quy dinh: “Viéc lam la
hoat dong lao dong tao ra thu nhdp ma
khéong bi phdp ludt cam”. Quy dinh nay
dugc danh gia 1a twong déng véi quan niém
viéc 1am cua ILO*. Khai niém viéc 1am PCT
khong thé tach roi khai niém viée 1am, ciing
1a nhiing hoat dong lao dong tao ra thu nhap
va khong bi phép luit cAm. Do do, trong
pham vi bai viét nay, tac gia khong nghién
ctru nhitng cong viéc mang tinh chat phi
phap, “ngz‘im”, “cong viéc chog den”...

Theo Vién Khoa hoc théng ké: Viéc
lam PCT dugc dinh nghia la viéc 1am khong
c6 bao hiém xi hoi (BHXH), vi tat céc
doanh nghiép va ho san xuét, kinh doanh c6
dang ky kinh doanh, bat ké c6 quy mé nhur
thé nao déu bat budc phai ding ky lao dong
thuong xuyén [c6 hop ddng lao dong
(HPLD) it nhat tir 3 thang trd 1én] cua don
vi minh v6i co quan BHXH Viét Nam. Tat
ca cac viéc 1am thude khu vuc kinh té PCT
duoc coi 1a viéec 1lam PCT®. Vi quan diém
nay thi viéc 1am PCT bao gdm: (1) Nhimng
viéc lam thuoe khu vuc kinh té PCT, va khu

3 Truong Pai hoc Luat TP. Hd Chi Minh (2011),
Giao trinh Ludt Lao dong, Nxb. DPai hoc Quéc gia
TP. H6 Chi Minh, tr. 126.

4 Truong Dai hoc Luat TP. HO Chi Minh (2011),
Gido trinh Ludt Lao dong, tldd, tr. 127.

5 Vién Khoa hoc théng ké (2010), Khu viec kinh té
phi chink thite & hai thanh phé Ién cia Viét Nam —
Ha Ngi va TP. Ho Chi Minh: Phdn tich siu vé két
qua thu dwoc tir cuoc diéu tra lao dong viéc lam
2007 va cudc diéu tra khu vuee kinh 1é phi chinh thirc
tai Ha Ngi (2007) va TP. Hé Chi Minh (2010), tr. 24.
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vuc kinh té PCT duoc dinh nghia 1a tit ca
cac to chuc khong c6 tu cach phap nhan,
san xuat it nhat mot hodc mot vai san phém
va dich vu dé ban hodc trao doi khong dang
ky kinh doanh va khong thudc nganh nong,
lam nghi¢p va thuy san; va (2) Nhiing viéc
lam khong c¢6 BHXH. Quan diém nay tiép
tuc duoc khéng dinh trong Bao cao Lao
dong phi chinh thitc nim 2016 cta Tong
cuc Théng ké va ILO®.

Tong cuc Thong ké Viét Nam lai c6
quan diém khong tach roi khai niém “viéc
lam PCT” va “NLD PCT” ma nghién ctu
triyc tiép va nhan manh dén yéu t6 con nguoi
la NLD c6 viéc lam PCT. Trong khéi niém
NLD c¢6 viéc lam PCT da gian tiép xac dinh
viéc lam PCT la gi: “NLD co viéc lam PCT
(con goi la lao dong PCT) la nhitng nguoi
lam cac cong viéc ma theo ludt dinh hodc
trén thuc té khéng dwoce phdp ludt lao déng
bdo vé, khéng phdi déng thué thu nhdp hodc
khong dvwoc huong cac ché dp bao tro xa hoi
va ché do viéc lam khdc (nhw khong duwoc
théng bdo trude vé viée sa thai, khéng dwge
tro cdp théi viéc, khong duwoc tra lwong hang
nam hodc khéong dwoc nghi phép khi ém
dau...). Cong viéc do thuwong khong dwoc
khai bdo, cé tinh chdt tam thoi hodc ngcfn
han, c¢é s6 gio lam viéc hay mirc lwong dudi
nguwong quy dinh, doi khi khéng tudn thi day
dii cac quy dinh ciia phap lugt”’.

Céac quan diém trén cho thay, du noi
dén viéc 1am hay néi dén con nguoi (NLD)
thi ban chat ciia yéu t6 PCT chinh 1a: (1)
Khong chiu sy quan 1y cua Nha nudc mot
cach day du va bai ban nhu: Khong phai
dong thué thu nhéap, khong khai bao, khong

6 Tong cuc Théng ké va ILO (2016), Béo cdo Lao
dong phi chinh thirc, Nxb. Hong Dic, tr. 5.

7 Téng cuc Théng ké (2022), Tong quan vé lao dong
¢6 viéc lam phi chinh thire ¢ Viét Nam, Nxb. Thanh
nién, tr. 2.
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tuan thi diy du cac quy dinh cta phap luét,
khong dugc phép luat lao dong bao v¢; (2)
Khong thyc hién cac ché d6 viéc 1am, nhu:
Khong duoc thong bao trudc vé viée sa thai,
khong duoc trg cép thoi viée, khong duogc
trd luong hang nam hodc khong dugc nghi
phép khi 6m dau.

Nhu vay, NLD co6 viéc lam PCT Ila
nhitg NLD 1am céc cong viéc c¢6 chira yéu
to PCT ké trén. Nén NLD ¢6 viéc 1lam PCT
¢6 & ca khu vuc kinh té chinh thirc va khu
vuc kinh té PCT.

Dua vao vi thé viéc 1am®, NLD ¢6 viée
lam PCT dugc phan chia thanh®:

Thir nhdt, chii co s&: La nhimg ngudi
lam céc cong viéc thudc loai “Viéc ty lam”,
toc 1a nguoi mot minh hodc két hop voi
nhing ddi tac khac diéu hanh hoat dong cua
mot don vi san xuét, kinh doanh, dich vu
hodc chuyén mon va cé tuyén hoic thué it
nhat mot lao dong duoc tra luong, tra cong.

Thir hai, tu lam: La nhiing nguoi lam
cac cong viéc thudc loai “Viéc ty lam”, tirc
12 nguoi mot minh hoic két hop vai nhitng
dbi tac khac diéu hanh hoat dong cia mot
don vi san xuét, kinh doanh, dich vu hodc
chuyén mén va khong tuyén hodc thué bat
ky mot lao dong duogc tra luong, tra cong.

Thir ba, lao dong gia dinh: La nhiing
nguoi lam cac cong viéc thudc loai “Vige tu
lam”, tirc 1a lao dong tu 1am trong mot co so
kinh té va do it nhit mot thanh vién gia dinh
quan 1y, diéu hanh dé tao ra thu nhap nhung
khong dugce hudng tién luong, tién cong.

Thir tw, xa vién hop tac xa (HTX): La
thanh vién trong cac HTX.

8 Vi thé viéc lam: La vi tri hay tinh trang cua mot
nguoi c6 viée lam trong mdi quan hé véi nhirng nguodi
khéc trong don vi, t6 chirc ma ngudi d6 1am viée.

9 Téng cuc thong ké (2022), tldd, tr. 69.

Thir nam, lam cong huong luong: La
nhitng nguoi dang 1am viéc thudc loai “Vige
lam duogc trd cong”, tic la nhiing nguoi
duoc cac td chitc, ca nhan khac thué theo
hop dong (hop dong lao dong, quyét dinh
tuyén dung...) dé thuc hién mot hay mdt loat
cac cong viéc nham dat duge muc dich cia
td chuc, ca nhan d6 va duoc td chuc, ca
nhan d6 tra thu lao dudi dang tién luong,
tién cong hodc hién vat. Bao gom ca lao
dong gia dinh va nguodi lam viée trong HTX
ma dugc tra cong, trd luong.

Trong do, nhom thu nhét, thit hai, thi
ba va thur tu khong phat sinh quan hé lao
dong. Tat ca NLD khong c6 quan hé lao
dong déu 1a NLD c6 viéc lam PCT. NLP c¢6
quan h¢ lao dong (nguoi lao dong lam cong
an lwong) c6 thé 1a NLD chinh thirc, c¢6 thé
la NLD PCT, phu thudc vao viéc ho co6 cac
dau hiéu PCT ké trén hay khong.

2. Sw cén thiét phai biao dam quyén
lgi cia nguwoi lao dong c6 viéc lam phi
chinh thirc bang phap luit

Thyc tién & Viét Nam thoi gian qua
cho thdy, quyén loi cia NLD ¢ viéc 1am
PCT so v61 NLD c¢6 viéc lam chinh thirc
dang c¢6 nhitng han ché nhat dinh doi hoi
can phai co sw diéu chinh cua phap luat dé
bao dam quyén lgi cho ho. Thé hién ¢
nhimng diém sau:

Thir nhdt, NLD c6 viéc 1am PCT khong
duoc cac loai bao hiém™® bao ho; khong
duoc giao két va thuc hién HDLD theo luat
dinh, cong vi¢c bép bénh.

Theo théng ké m&i nhat, vao nam 2021,
ty 16 NLD tham gia BHXH van con it, c¢6
dén 97,8% lao dong PCT khong tham gia
vao bat ky mot loai hinh bao hiém nao,
35,5% trong s6 ho 1a lao dong lam cong

1 Gom BHXH bit budc, bao hiém that nghiép, bao
hiém y té bét budc.
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huong luwong. Chi c6 mot ty 1€ nhd 2,1%
NLD PCT cho biét ho c¢6 tham gia BHXH
tu nguyén. Ty I¢ tham gia BHXH tu nguyén
cua NLD tang rat cham, tir 1,6% vao nim
2019 1én 2,1% vao nam 20211 Nguyén
nhan xuét phat tir chinh cic quy dinh cua
phap luat.

Véi cac vi thé viée lam: Chu co so,
nguoi tu lam, lao dong gia dinh (khong
huéng luong) hién tai khong thudc dbi
tugng tham gia bao hiém that nghiép
(BHTN), con BHXH va bao hiém y té
(BHYT) thi chi c¢6 thé tham gia véi hinh
thirc tu nguyén. Tuy nhién, céc loai hinh
bao hiém ty nguyén cta Nha nudc khong
hap dan, vi du nhu ty 1& phi dong ciia NLD
PCT cao hon NLB chinh thtc, nhung ché
dd huong it hon NLD chinh thic. NLD
chinh thirc dugc tham gia BHXH bt budc
véi 5 ché do huodng, gém dm dau, thai san,
tai nan lao dong - bénh nghé nghiép, huu tri
va tir tudt, nhung NLD c¢6 viéc lam PCT
tham gia BHXH tu nguyén chi c6 2 ché do
hudng, gdbm huu tri va tir tuat.

Dbi voi vi thé nguoi 1am cong in luong,
toan by NLD ¢6 vi¢c lam PCT khong dugc
tham gia cic loai bao hiém néu trén vi
HDLD khong dua thoi gian hodc y thirc tham
gia BHXH cua nguoi st dung lao dong
(NSDLD) kém. Day chinh la déc trung khac
biét gita NLD lam céng an luong chinh
thitc va PCT. Theo Tong cuc Thong ké,
trong nam 2021, da s6 NLD co viée lam
PCT khong c6 HDLD hoac HPLD khong
bang vin ban, chiém gan 79% va chi co
15,3% c6 HDLD®,

Vi khong duoc giao két va thuc hién
HDLD theo luat dinh nén cong vi¢c thuong
bap bénh, khong 1au dai. Nguoi lam cong dn

1 Téng cuc Thong ké (2022), ddd, tr. 20, 21.
12 Tong cuc Thong ké (2022), ldd, tr. 20.
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luong thuong khong dugc ky HPLD theo
ding quy dinh phap luat, nhu thuong xuyén
ky HPLD c6 thoi han, khong duoc ky
HDPLD khoéng xé4c dinh thoi han, duoc giao
viéc lam khoan... Vi vay, quan hé lao dong
ciing dé dang chdm dit do HPLD xéc dinh
thoi han hét han hogc NLD bi ém dau, tai
nan, thai san khong du suc khoé tiép tuc
thuc hién cong viéc... Néu 1a chi co so hoic
nguoi tu lam hodc lao dong gia dinh thi
thuong hoat dong san xuét, kinh doanh c6
quy md nho, khong c6 hé théng quan 1y bai
ban... tinh chat cong viéc nay thudng khong
bén, da sb san xuét, kinh doanh theo trao luu
thi truong va thuong mdt thoi gian sau s€
tan rd hodc chuyén nganh nghé khac, nén
cong viée ciing bap bénh. Két qua diéu tra
lao dong viéc 1am nam 2021 ciing cho thiy
da sb lao dong khong c6 HDLD hoic HDLD
bang 10i noi, giao khoan cong viéc chu yéu
nam & khu vue PCT, chiém 65,9%2.

Thir hai, thu nhap cia NLD c6 viéc [am
PCT thép va khong 6n dinh.

Theo Tong cuc Thong ké, xét trong nim
2021, thu nhap tir cong viéc chinh cia NLD
¢6 viéc 1am PCT 1a 4,4 tridu dong, chi bang
mot nura thu nhap cua lao dong chinh thuec,
8,2 triéu déng. Va gén mot nira, chiém téi
47% s6 NLD ¢6 viéc lam PCT ¢6 mirc thu
nhap thap hon mirc lvong tdi thiéu ving ciia
nim nay*4,

Thu nhap ctia NLD c¢6 viéc lam PCT
cha yéu phat sinh tr qua trinh lam viéc,
nhung viéc 1am bap bénh 1a nguyén nhan
chinh dan dén thu nhap khong dam bao.

Mait khac, thu nhap khong dam bao con
thé hién & khia canh mirc do thu nhép khong
dap ung du nhu ciu sinh séng cua NLD va
gia dinh ho, ho khong dugc nhan luvong, cac

1 Tong cuc Thong ké (2022), ddd, tr. 20.
14 Tong cuc Thong ké (2022), tldd, tr. 16.
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ché d6 khac ngang bang v6i NLD chinh
thirc 1am cung cong viée, cing chit luong.
Nguyén nhan cua thuc trang nély xuat phat
tir cac quy dinh cua phap luat vé tién luong
t6i thiéu.

NLD c6 viée lam PCT la dbi twong bi
anh huong nhiéu nhat boi tién luong tdi
thiéu, do ho chu yéu khong dugc giao két
HPLD bing vin, va néu dugc giao két
HPLD bang vin ban thi chi c6 mot sb it
dugc giao két HDLD khong xac dinh thoi
han, nam 2021 chi c6 3,6%, HDLD tir 3
nam do6 lai 1a 11,8%.

Hau hét cac doanh nghiép déu c6 ché do
tang lwong dua vao thdm nién lam viéc,
nhung nhitng NLD ¢6 viéc lam PCT chi giao
két HPLD ngin han thi khong c6 co hoi
duoc tang lvong theo tham nién lam viéc. Ho
lubn bi xem la nguoi méi, NLD lam tam
thot, vi vay mtre luong cia ho lac nao cling &
mirc khoi diém (thdm nién dudi 1 nam lam
viéc), do d6, ho 1a dbi twong c6 phan 16n thoi
gian lao dong dugc ap dung muc luong t6i
thiéu. Theo danh gia chung, mirc lwong tdi
thiéu ving cta Viét Nam chua dap tng duoc
mirc séng tbi thiéu ciia NLD. Mic luong toi
thiéu hién nay cua Viét Nam rat thép. Tinh
dén thang 01/2023 Viét Nam dimg tha
159/167 qudc gia dugc khio sat voi mirc
lwong t6i thiéu 162 USD/thang®®. C6 nhiéu
chuyén gia danh gia tién luong ciia NLD tuy
tang nhung khong theo kip gia ca sinh hoat,
do d6 chua dap ing dugc muc sdng tdi thiéu
ciia ngudi dant’

1% Tong cuc Thong ké (2022), ddd, tr. 20.

'® Ngoc Trang (2023), So sanh lwong 16i thzeu tai cac
nén kinh té trén thé gidi, Viét Nam nam gan chot
bdng, https://vneconomy.vn/so-sanh-luong-toi-thieu-
tai-cac-nen-kinh-te-tren-the-gioi-viet-nam-nam-gan-

chot-bang.htm, truy cap ngay 18/3/2023.

17 Lé Hitu Viét, Luong ting khéng theo kip mirc ting
gid cd sinh hogt, https://tienphong.vn/luong-tang-
khong-theo-kip-muc-tang-gia-ca-sinh-hoat-post1530

Quy dinh vé& muc luong tdi thiéu gid
ciing chua hop ly. Khoan 2 Diéu 91 B6 luat
Lao dong nam 2019 quy dinh muc luong tdi
thiéu duge xac lap theo vung, 4n dinh theo
thang, gio. Hién tai, Viét Nam duoc chia
thanh 4 ving kinh té véi 4 muc luong tdi
thiéu ving khac nhau. Murc luong tdi thiéu
gi0 dugc tinh dya trén binh quan muc luong
t6i thiéu thang, v6i tong sd gio 1am viée tiéu
chuén t6i da 208 gid/1 thang. Tac gia cho
rang, quy dinh nay chua hop 1y. Xét cu thé
tién luong tdi thiéu Vung cua vung II 1a
4.160.000%, chia cho s6 gio 1am viée t6i da
trong mot thang 208 gid, s€ dugc 20.000
dong/1 gio. Thyc té & nude ta, van c6 doanh
nghiép ap dung tiéu chuan 176 gio/1 thang.
Néu tinh tién luong gio binh quéan theo sd
gid lam viéc thuc té cua doanh nghiép 1a
176 gio/1 thang thi muc lwong tdi thiéu 1
gio s& 1a 23.636 dong. Nhung ap dung theo
luat thi nguoi lao dong chi dugc hudng
20.000 dong/1 gid. Nhu vay, NLD chinh
thirc s& duogc huong tbi thiéu 23.363 dong/1
gi0. Trong khi NLD c6 viéc lam PCT duoc
thué theo gio, lam tam thoi s€ dugc trd mirc
20.000 dong/1 gio ma khong bi coi 1a vi
pham phap luat. C6 thé thay, viéc quy dinh
tién luong tbi thiéu theo gio nhu hién nay s&
gay thiét thoi cho NLD c¢6 viéc lam PCT,
khong dam bao duwoc quyén nhdn luong
trong Ung v4i ning suit lao dong va chit
luong thuc hién cong viéc va cling khong
dam bao yéu t6 cong bang.

877.tpo, truy cdp ngay 18/3/2023; Thu Hing, Thu
nhdp tir lwong khong theo kip mirc tang gia cd,
https://vneconomy.vn/thu-nhap-tu-luong-khong-theo
-kip-muc-tang-gia-ca.htm, truy cap ngay 18/3/2023;
Lwong Hanh, Tang lu’ong 16i thiéu can cé chinh sdach
kiém sodt gid ca va lam phat, https://laodong.vn
/cong-doan/tang-luong-toi-thieu-can-co-chinh-sach-
kiem-soat-gia-ca-va-lam-phat-1184753.1do, truy cép
ngay 18/3/2023...

18 Theo Nghj dinh s 38/2022/ND-CP quy dinh mtc
lwong t6i thiéu ddi véi NLD lam viéc theo HDLD.
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Thir ba, co hoi chuyén sang vi¢c lam
chinh thirc ctia NLD c¢6 viéc 1am PCT thép.

Kha nang canh tranh cua NLD c6 vi¢e
lam PCT vé6i NLD chinh thirc trén thi
truong lao dong khong cao. Theo théng
ké'°, phan 16n, 87,3% lao dong PCT la
nhiing nguodi khong duoc dao tao chuyén
moén k¥ thudt, cao gip 2 lan ty trong chua
qua dao tao cua lao dong chinh thuc, 44,8%.
Lao dong khong c6 trinh d¢ chuyén moén k¥
thuat s& kho co thé tiép can vdi cac cong viée
yéu ciu co chuyén mon, tay nghé. Ho budc
phai chap nhan lam cac cong viéc khong doi
hoéi chuyén mon k¥ thudt, mang tinh tam thot
va khong duoc bao vé. Lao dong PCT
thuong lam cac cong viéc gian don, it doi hoi
trinh d¢ k¥ nang hodc trinh d chuyén mon
ky thuat. Khoang 35,3% lao dong PCT lam
nghé gian don, chiém ty trong cao nhét trong
9 nhém nghé c6 sy tham gia cia lao dong
PCT. S6 lao dong PCT lam cac cong viéc co
trinh d6 cao (nhu nha chuyén moén k¥ thuat
béac cao; nha chuyén moén k¥ thuét bac trung;
nhan vién vin phong) chi chiém ty trong rat
thap khoang 1,9%. Pic diém nay hoan toan
trai nguoc voi lao dong chinh thirc. Déi véi
lao dong chinh thtrc, cong viéc doi hoi trinh
dd quan ly, trinh d§ chuyén mon k¥ thuat cao
no6i trén thu hat dén 32,8% lao dong nhom
nay?’. Ngoai ra, c6 su khac biét dang ké veé
kha nang ung dung cong nghé thdng tin cho
cong viéc cua lao dong PCT va chinh thuec.
Ty 1€ NLD c6 vi¢c lam PCT ap dung cong
nghé thong tin khi lam viéc chi chiém 7,0%.
Trong khi do, ty 1€ nay cua lao dong chinh
thirc 1én dén 40% (gap 5,7 lan so véi lao
dong PCT)?%. Thuc té trén cho thiy, NLD co
viéc 1am PCT khong thé canh tranh véi NLD

19 T(f)ng cuc Théng ké (2022), tldd, tr. x.
% Téng cuc Théng ké (2022), 1ldd, tr. 15.
21 Tong cuc Thong ké (2022), ldd, tr. 16.
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c6 viéc lam chinh thurc boi sy chénh 1¢ch qua
16n vé trinh d6 chuyén mon, tay nghé.

Thit tur, s gi0 lam viéc cia NLD co6 viéc
lam PCT khong déng déu, nhom bi thiéu
viéc lam, nhom bi boc 16t sure lao dong.

Theo Téng cuc Thong ké, két qua diéu
tra nam 2021 cho thdy, so vé6i lao dong
chinh thurc, lao dong PCT c6 thoi gian 1am
viéc trung binh it hon. Binh quian mdi tuin
NLPD c¢6 viéc lam PCT gianh 37 gio dé lam
viéc. C6 3,6% NLD c6 viéc lam PCT lam
viéc dudi 35 gido mot tudn, nhom nay c6 nhu
cau lam thém gio dé c6 thém thu nhap. Co
su khac biét 16n vé sb6 gio lam viéc binh
quéan cua ngudi lao dong PCT theo vi thé
viéc lam. Chu co s& va nguoi lam cong
hudng lwong c¢6 s6 gio lam viéc binh quan
trong tudn cao nhéat, khoang gan 42
gid/tuan, cao hon 10 gio/tudn so voi nguoi
lao dong ty lam, lao dong gia dinh va xa
vien HTX. Riéng nhom NLD co6 viéc lam
PCT lam cong huong luvong, c6 35,6% lam
viéc vuot qua 48 gio/1 tuan?,

Nhu vady, voi nhdém NLD ty lam thi
dang bi thiéu viéc lam. Nhung v6i nhom
NLD lam cong an luong thi dang phai lam
viéc vuot quéa thoi gio lam vig¢e theo tiéu
chuén do phap ludt quy dinh. Quyén loi lién
quan dén viéc lam va thoi gid lam viéc
khong dong déu.

3. Hoan thi¢én phap luit nhim bao
dam quyén lgi ciia ngudi lao dong cé viée
lam phi chinh thire & Viét Nam

Pé bao dam quyén loi ciia NLD ¢6 viée
lam PCT ¢ Viét Nam hién nay, hoan thién
phap luat phai huéng dén hai muc tiéu: (1)
Gop phan chuyén hoa NLD c¢6 viéc lam
PCT thugc nhom lam cong an luong tro
thanh NLD chinh thtc va (2) Nhitng NLD

22 Tng cuc Théng ké (2022), tldd, tr. 18, 19.
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co viéc lam PCT thudoc nhom lam viéc tu
lam dugc bao dam tdi thiéu vé loi ich an
sinh xa hdi, trong do6 nhin manh dén céc
loai BHXH, BHYT, BHTN. Dé thuc hién
dugc nhiing myc tiéu trén, Nha nudc can
quan tam hoan thién céc quy dinh phép luat
c6 lién quan, tap trung vao nhitng vin dé
sau day:

Thir nhdt, hoan thién cac quy dinh phap
luat vé cc loai bao hiém va HDLD.

Mot, vé BHXH. Nén b sung thém ché
do dm dau, thai san, tai nan lao dong, bénh
nghé nghi¢p vao loai hinh BHXH ty
nguyén. Véi ty 18 dong téi thidu 1a 14 %%,
Vé mirc thu nhap tbi thiéu lam can cir dong
BHXH nén dé NLP ty lwa chon, nhung yéu
cau phai duy tri mutc nay t6i thiéu trong mot
nam. Vi viéc chi tra cac ché do BHXH cling
dua trén muc thu nhdp lam can ct dong
BHXH, nén NLDP lgya chon mutc thu nhap
cao 1am can cir déng BHXH thi ché do s&
dugc hudng mirc cao va nguogce lai. Do do,
khong can quy dinh muc thu nhap tdi thiéu
lam cin ct dong BHXH 1a mic chuan
nghéo khu vyc nong thén, ma nén dé NLD
tu Iya chon murc thu nhdp lam can cir dong
BHXH. Pong thoi b sung thém NLD la
chu co so 1a ddi twong phai tham gia BHXH
bt budc.

Hai, nén giam diéu kién vé s6 nim dong
BHXH tir 20 nim xudng con 15 nim dé
dugc huong ché do huu tri nham tang tinh
héap din cua BHXH.

Ba, hoan thién quy dinh vé ddi tuong
tham gia BHYT, BHTN. Déi véi NLD lam
cong an luong, nén ha thoi han ti thiéu cua
HPLD dé¢ dugc tham gia BHYT, BHTN

28 T4c gia dé xudt muc nay dua trén ty 18 NLD phai
dong trong ché do BHXH bit budc cong véi ty 16
NSDLD phai dong vao ché d6 ém dau - thai san, tai
nan lao dong, bénh nghé nghiép.

xudng con 01 thang, thay vi 03 thang nhu
quy dinh hién hanh.

Thir hai, hoan thi¢n cac quy dinh phap
ludt vé van d& thu nhap va tién luong.

Mot, can sta d6i quy dinh vé muc
lwong t6i thiéu viung hang nim. Dé stra doi
quy dinh muc lvong téi thiéu, Nha nude can
c6 cac tiéu chi tong hop, danh gia mirc song
t6i thiéu pht hop, phai dya trén gia ca thi
truong va can c6 mic luong don dau sy gia
tang cua gia ca thi truong.

Hai, can stra d6i quy dinh vé tién luong
t6i thiéu gio. Mot sé nude cd quy dinh mirc
lwong téi thiéu gid cao hon cho nhiing lao
dong co sd gio 1am viée it hon. Chang han
tai Nam Phi, nhiing nguoi chi dugce lam viée
chua toi 27 gio/tuan s& duoc hudng mirc
luong gid cao hon so v6i quy dinh chung?®.
Viét Nam c6 thé hoc hoi kinh nghiém nay
dé diéu chinh tién luong ti thiéu gio theo
vung cho phu hop hon. Vi du, Nha nuée
khuyén khich thuc hién tuan lam viéc 40
gi0, vay sb gid lam viéc tdi da trong thang
theo khuyén khich nay khoang 160 gio. Nha
nuée co thé quy dinh mic luong tdi thiéu
gid trén co so muc lwong toi thiéu thang
chia cho 160 gio/1 thang.

Thir ba, hoan thién cac quy dinh phap
luat vé van dé viéc lam, thoi gid lam viéc,
thoi gio nghi ngoi.

Mot, hoan thién quy dinh vé dbi tugng
duoc huong quyén vé thoi gio lam viéc,
thoi gid nghi ngoi dé dam bao sy day du,
bao quat va hop 1y. Hién phap nam 2013
nén danh mot khoan riéng trong Diéu 35 tai
Chuong II. Quyén con ngudi, quyén va
nghia vu co ban ctia cong dan dé quy dinh

24 D, Kim Thoa, Cdc nuée quy dinh lwong t6i thiéu
ra sao?, https://tuoitre.vn/cac-nuoc-quy-dinh-luong-
toi-thieu-ra-sa0-20220521225232931.htm, truy cap
ngay 18/3/2023.
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vé van d& nay. Hién phéap c6 thé quy dinh:
“Tdt ca moi nguoi déu c6 quyén lam viéc va
nghi ngoi theo quy dinh cua phadp ludt, ma
khong ai dwoc can tro”. Quy dinh nhu vay
thi tat ca moi ngudi ké ca NLD lam cong an
lvong, NLD lam cong viéc ty lam, nguoi
tap nghé truc tiép tham gia lao dong déu c6
co s& yéu cau duoc hudng quyén vé thoi gio
lam viéc, thoi gid nghi ngoi hop 1y. Pong
thoi v6i do, co thé bo cum tir “ché dé nghi
ngoi” trong khoan 2 Piéu 35 Hién phap
nam 2013. Ngoai ra, phdp ludt nén gidm
tong sO gid 1am thém, giam gio lam viéc
chinh thtrc, vira bao dam stc khoé cua
NLBD, vira tao vi tri viéc lam chinh thirc cho
nhitng NLD c6 viéc lam PCT. Bén canh do,
nudc ta can tiép tuc nghién ctru, hoan thién
cic quy dinh phap luat dé hudng toi gia
nhap va phé chuan Cong udc sb 47 nim
1935 ctia ILO v& tuan 1am viéc 40 gio.

Céc van dé nhu thoi gid lam viéc va nghi
ngoi cua nguodi lao dong lam cong vigc tu
lam khong dugc quy dinh trong phéap luat vé
lao dong, nhung véi viéc ghi nhan quyén lam
viéc va nghi ngoi trong Hién phép, s& lam
tién dé dé Nha nudc quy dinh vé thoi gian
mo ctra va doéng cura cac cira hang, quan an,
nhiing co s¢ kinh doanh ctia h¢ gia dinh.

Hai, tiép tuc nghién ciru dé giam bét sb
luong nganh nghé dau tu, kinh doanh co
diéu kién. Gop phan tao diéu kién cho NLD
tu tao viéc 1am, tu 1am chu va tao ra nhiéu
viéc lam médi cho nhiing NLD khac.

Ba, bén canh cac chinh sach tao viéc
lam, Nha nuéc can c6 cac giai phap lién
quan dén dao tao nghé cho NLD hiéu qua
hon. Chang han nhu phai xay dung duogc
céc du bao nhu cau nghé nghi¢p, cong viéc;
phai co sur gin két giita doanh nghiép va cac
co s& dao tao nghé dé dam bao yéu tb viéc
lam sau khi t6t nghiép, khuyén khich NLD
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tu nang cao trinh d6 cua minh dé ting co
hoi1 ¢6 viéc lam chinh thtrc.

Thir tir, bén canh viéc hoan thién phap
luat, Nha nudc can ting cudng cong tac
thanh tra, kiém tra viéc giao két va thuc
hién HDLD cta NSDLD ¢ NLD duoc lam
viéc 1au dai va 6n dinh. Theo théng ké méi
nhat nam 2021, c6 toi 12.269.700%° ngudi
lao dong lam cong hudng lvong PCT dugc
xem la NLD c6 viéc lam PCT. Néu ting
cudng cong tac thanh tra, kiém tra viéc giao
két, thuc hién HDLD sé& gop phﬁn bao dam
quyén loi cta it nhat s6 lugng NLD c¢6 viée
lam PCT néi trén, khong nhing thé c6 thé
thac day chuyén hoa mét lugng 16n NLD c¢6
viéc lam PCT tré thanh NLD c¢6 viéc lam
chinh thirc. Boi trén thyc té, 1y do nhing
NLP lam cong an luong & vi thé cia NLD
c6 viéc 1am PCT ngoai cac yéu t6 khach
quan, con vi cac yéu td chi quan xuat phat
tir ¥ chi cia NSDLD, muén trén tranh giao
két va thuc hién HDPLD theo luat dinh dé
tang thu lgi nhuan.

Tom lai, NLD c¢6 viéc lam PCT c¢6 hai
nhom chinh: NLD ty lam va NLD lam
cong an lwong. Nha nudc can cd cac chinh
sach phu hop véi ting nhom dé bao dam
quyén loi cia ho dugc tot hon. Pdi véi
nhom NLD ty lam, Nha nudce nén tip trung
hoan thién phap luat lién quan dén cac
quyén loi vé an sinh xa hoi, tao viéc lam.
Pbi v6i nhom NLD lam cong an luong,
bén canh viéc hoan thi¢n phap luat, Nha
nudc can c6 cac bién phap dé nang cao
hiéu qua thyc hién phdp ludt, mét trong
nhitng bién phap do 1a tdng cuong cong tac
thanh tra, kiém tra viéc thuc hién phap luat
tai cac co sé c6 sir dung NLD.

% Trén tong s6 33,6 triéu NLD c6 viéc lam PCT.
Nguon: Tong cuc Thong ké (2022), tidd, tr. ix, 9.
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