BAN VE TQI MUA BAN, CHIEM POAT MO HOAC BQ PHAN
CO THE NGUOI THEO QUY PINH CUA PHAP LUAT
HINH SU VIET NAM

Phan Thi Phuwong Hién®

Tém tit: Bai viét phan tich mot 56 han ché cia Toi mua ban, chiém doat mé hodc
bo phin co thé nguoi theo Dieu 154 B¢ ludt Hinh sw nam 2015 (sia doi, bo sung nam
2017), tw do dé xuat mot so kién nghi hoan thién.

Abstract: This article analyzes limitations in the provisions concerning the crime of
trading and appropriating human tissues or body parts, as stipulated in Article 154 of
the 2015 Criminal Code (amended and supplemented in 2017). Based on this analysis, it
makes proposals for improving the relevant legal framework.

1. Quy dinh cta phap luat hinh sw
hién hanh vé Téi mua ban, chiém doat
md hoic bd phan co thé ngudi

Khoan 1 Diéu 154 B9 luat Hinh sy ndm
2015 (stra d6i, bd sung nam 2017)% quy
dinh: “Ngwoi nao mua ban, chiém doat mé
hodc bg phan co thé nguoi khac, thi bi phat
tix tir 03 niim dén 07 nim”.

To1 pham nay quy dinh 2 td1 danh: To1
mua ban mo6 hodc bd phan co thé nguoi va
Toi chiém doat md hodc bd phan co thé
nguoi.

Vé khach thé: Toi mua ban, chiém doat
mo hodc b phan co thé nguoi duge quy
dinh tai chuong XIV- Cac tdi xam pham
tinh mang, stc khoé, nhan phém, danh du
clia con nguoi cua BLHS, tuy nhién, vé
khach thé tryc tiép ciia toi pham nay, con
nhitng quan diém khac nhau. Quan diém thir
nhét cho rang: “Khdch thé truc tiép ciia toi
pham nay la sicc khoé cia nan nhéin’?.

“ThS., Khoa Luat Hinh sy, Trudng Dai hoc Luat Tp.
Hb Chi Minh.

1 Sau day goi tit 1a BLHS.

2 Truong Pai hoc Luat Tp. H6 Chi Minh, Gido trinh
Lugt Hinh si Viét Nam (phan cac tgi pham - quyén
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Quan diém tht hai cho rang: “Khdch thé
triec tiép cia tdi pham ndy la nhdn pham,
danh dy ciia con ngwoi”®. Quan diém thu
ba: “Khdch thé truc tiép la cic quan hé xa
hoi bi xam pham vé sirc khoé, nhén phcfm,
danh du dwoc phap ludt bao vé 4 Thuc tién
xét xtr thong qua mot sé ban an, khi hoi
ddng xét xtr dinh toi danh dbi v6i “Toi mua
ban bo phan co thé nguoi” thi xac dinh
“khdch thé ciia téi nay la sicc khoé, tinh
mang cua nan nhan®. Tac gia cho réng,

1) - tai ban lan thiz nhdt - c6 siza chira, bé sung,
Nxb. Hong e, Tp. Ho Chi Minh, 2021, tr.131.

3 Truong Pai hoc Luat Ha Noi, Gido trinh Lugt Hinh
sir Viet Nam — phan cac téi pham (quyén 1), Nxb.
Cong an nhan dén, 2021, tr.114; Nguyén Thi Phuong
Hoa, Phan Anh Tuén (ddng chu bién), Binh lugn
khoa hoc nhiing diém méi cua Bé ludt Hinh Su ndam
2015 (sura doi, bé sung nam 2017), Nxb. Hong Drc,
Tp. H6 Chi Minh, tr.170.

4 L& Viét Hung, Tgi mua ban, chiém doat md hodc
bo phdn co thé nguoi: Nghién cizu so séanh va kinh
nghiém cho Viét Nam, Luan van thac si Luat hoc -
truong Pai hoc Luat Tp. H6 Chi Minh, 2022, tr.19.

5 Ban &n s6 37/2022/HSST ngay 29/03/2022 cua Toa
an nhan dan quan Hoan Kiém, Thanh phd Ha Noi;
Ban an s 256/2020/HS-ST ngay 18/12/2020 cua
Toa 4n nhan dan quan Ha Dong, Thanh phd Ha Noi;
Ban an s6 41/2021/HS-ST ngay 05/03/2021 cua Toa
&n nhan dan quan Ha Dong, Thanh phé Ha Noi; Ban
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quan diém tht ba 1a hop 1y, t6i pham nay
quy dinh tinh chit cua d6i twong tac dong
c6 su khac nhau, vi vay, khi hanh vi tac
doéng vao d6i twong khac nhau thi s& co
khach thé truc tiép khac nhau®. Déi tuong
tac dong cua to1 nay la mo hoac bd phan co
thé ngudi, trong dé:
bao cung mot loai hay nhiéu logi khdc nhau
dé thue hién cdc chirc nang nhat dinh cia
co thé nguoi” Va “bg phdn co thé nguoi la
mot phd‘n cia co thé dwoc hinh thanh tir
nhiéu loai mé khdc nhau dé thuc hién cdc
chire ndang sinh Iy nhdt dinh””. M6 hay bo
phan co thé nguoi duge quy dinh tai biéu
154 BLHS c¢6 thé 1a mo, bd phan co thé da
tach ra khoi co thé con ngu:01 hodc mo, bd
phan co thé nguoi dang song.

Vé mat khdach quan: Pay 13 toi pham co
cdu thanh toi pham hinh thirc vi chi quy
dinh du hiéu hanh vi khach quan 1a dau
hiéu bat budc. Hanh vi khach quan bao gém
hanh vi mua ban va hanh vi chiém doat.
Loai quy dinh cua t0i pham nay la loai quy
dinh gian don, chi néu tén tdi pham ma
khong mé ta cac dau hiéu phap 1y dic trung
cua to1 pham va hién nay chua c6 van ban
huéng dan vé hai hanh vi khach quan trong
Diéu 154 BLHS. Piéu nay din dén viéc xac
dinh hanh vi khach quan con cac quan diém
khac nhau: “Cé thé hiéu hanh vi mua ban
twong tw voi hanh vi o tgi mua ban nguoi
hodc mua bdn nguoi dwéi 16 tuoi, cu thé ¢6
thé truong hap chuyén giao hoac tzep nhdn
bé phdn co thé nguoi dé giao, nhdn tién, tai
san hodc loi ich vdt chdt nhat dinh. Poi véi

hanh vi chiém doat mé hodc bé phdn co thé

an s6 109/2021/HS-ST ngay 13/05/2021 cia Toa &n
nhan dan quan Long Bién, Thanh phd Ha Noi; Ban
an s6 11/2019/HS-ST ngay 12/11/2019 cua Toa &n
quén sy, khu vyc tha d6 Ha Noi.

6 Quan diém nay tac gia tac gia s& phan tich ky hon &
muc 2 cua bai viét.

7 Xem khoan 1, khoan 2 Biéu 3 Luat Hién, liy, ghép
md, bod phan co thé ngudi va hién, Iéy x4ac ndm 2006.

“Mé la tdp hop cdc té

nguoi dwoc hiéu la truong hop nguoi pham
toi sw dung cdac hanh vi nhw dung bao lyc,
cudng ép, bdt céc... tic dong lén thin thé
nan nhéan dé ld'y bo phan trén co thé nan
nhén, muc dich cia hanh vi chiém doat cé
thé khéng vi loi nhudn, ma cé thé vi bat cir
muc dich nao”®,

“Hanh vi mua ban mo hodc bo phdn co
thé nguwoi khic dwoc hiéu la hanh vi mua
hodc ban cdc doi tieong ndy; hanh vi chiém
doat mo hoac bo phan co thé nguoi khac la
hanh vi ¢6 dwoc cac doi twong nay bang cdc
thu doan khac nhau twong tw nhw thu doan
chiém doat tai san nhw thu doan dung vii
lyc, de doa dung vii luc hoac dung thu doan
gian doi...” °. Hay, “mua bin mé, bg phdn
co thé nguoi la hanh vi giao nhdn mé, bé
phan co thé nguoi dé dira hodc nhan loi ich
vdt chdt nhi tién, tai san hodc cdc dang loi
ich vt chdt khdc; chiém doat mé, bo phdn
co thé ngu’m la hanh vi chuyen dich mo, bo
phdn co thé nguoi dang nam trong sw quadn
ly cua nguwoi khac sang sw quan ly cua minh
bang nhitng thi doan khdc nhau. Hanh vi
chiém doat nay c6 thé la viéc ldy bo phan
co thé da tach ra khéi co thé ngwoi nhung
chiém doat & ddy ciing cé thé la hanh vi tdc
dong vao co thé ciia nan nhdn va thuc hién
hanh vi ldy mé hay bé phédn co thé nguoi
mot cach trai phdp ludt”*°.

Vé mat chii quan: Khoan 1 Diéu 154
BLHS chi quy dinh d4u hiéu 15i 14 bat budc,
khong quy dinh dau hiéu dong co hay muc

8 Nguy&n Thanh Trung, Téi mua ban, chiém doat md
hogc bg phén co thé nguoi trong BLHS nam 2015,
https://www.tapchitoaan.vn/toi-mua-ban-chiem-doat-
mo-hoac-bo-phan-co-the-nguoi-trong-bo-luat-hinh-s

u-nam-2015-va-nhung-van-de-can-hoan-thien5799.h

tml, cong bd ngay 09/02/2022, truy cap ngay
02/03/2023.

® Truong Pai hoc Luat Ha Noi, tldd, tr.142.

10 Nguy@n Thi Phuong Hoa, Phan Anh Tuin (ddng
chu bién), tldd, tr.170.
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dich pham toi. Loi cia t6i pham nay 1a 16i
b v truc tiép.

Vé chii thé: Toi pham nay quy dinh chi
thé thuong 1a ca nhan du 16 tudi tro 1én va
¢6 nang lyc trach nhiém hinh sy; phap nhan
thuong ma1 khong phai 1a chi thé cua toi
pham nay!!

Vé khung hinh phat: Toi pham nay quy
dinh 3 khung hinh phat chinh va 1 khung
hinh phat b6 sung. Cu thé, khoan 1 quy dinh
hinh phat ti c6 thoi han tir 03 nim dén 07
nam; khoan 2 quy dinh hinh phat tu tor 07
nim dén 15 niam; khoan 3 quy dinh hinh
phat ti tir 12 ndm dén 20 ndm hoic ti chung
than. Khoan 4 quy dinh hinh phat bo sung la
phat tién tr 10.000.000 dong dén
100.000.000 déng, cAm dam nhiém chirc vu,
cAm hanh nghé hodc 1am cong viéc nhat
dinh tir 01 nam dén 05 nam.

2. Mot s6 han ché trong quy dinh,
thuc tién &p dung Téi mua ban, chiém
doat md hoic bd phan co thé ngudi va
kién nghi hoan thign

2.1. Vé vin dé xdc dinh cdc diu hi¢u
dinh tji ciia Téi mua bdn, chiém doat méo,
hodc bg phén co thé nguwoi

Thit nhat, hién nay viéc xac dinh khach
thé truc tiép cua toi pham nay dang con cac
quan diém khac nhau. Nhu dé cap tai myc 1
ctia bai viét, tac gia ting ho quan diém khach
the cua td1 pham nay la quyén duogc bao vé¢
vé stc khoé, nhan pham, danh du cua nan
nhan. Viéc xac dinh khach thé truc tiép cua
toi pham s€ phan anh mot phén muc do
nguy hiém ctia hanh vi, 1am co s quy dinh
hinh phat cling nhu ap dung hinh phat trén
thuc té. Piéu 154 BLHS quy dinh 2 tdi danh
la To1 mua ban md hodc bo phan co thé
ngudi va Toi chiém doat md hodc bd phan
co thé ngudi, vi vdy, can nhan thirc rang khi
tinh chét cua ddi tuong tac dong khac nhau

11 Xem Diéu 76 BLHS.
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thi khach thé truc tiép cua t6i pham nay sé
khac nhau. Déi v6i hanh vi mua bén, chiém
doat m6 hodc bo phan co thé nguodi cua con
ngudi dang séng thi khach thé truc tiép s& 1a
suc khoé cua nan nhan. Khach the truc t1ep
cua tdi pham nay khong bao gdm quyén
dugc bao vé ve tinh mang cua nan nhan vi
hanh vi 14y bo phén co thé ngucn gin véi su
song cua con ngudi s& cAu thanh To6i glet
ngudi (Piéu 123 BLHS)'. Tuy nhién, dbi
v6i1 hanh vi mua ban hay chiém doat mo, bd
phan co thé ngudi da tach roi khoi co thé
ctia con ngudi thi khach thé tryc tiép khong
thé 1a sttc khoé ma s& 1a nhan pham, danh
dy ctia nan nhan vi hanh vi mua ban, chiém
doat cac m6 hay bd phan co thé nguoi da
tach ra khoi co thé con ngudi khong thé
x4m pham dén sirc khoé cia con ngu(n13
Ngoai ra, c6 quan diém cho rang can b
sung thém thai nhi 1a d6i tugng tac dong cia
t6i pham nay nham bao vé sinh ménh dang
hinh thanh, bao vé cac chuian muc dao dirc
trong xa hoi*. Bén canh d6, hanh vi mua

12 Xem khoan 1 Piéu 6 Nghi quyét sb 02/2019/NQ-
HDTP vé huéng dan &p dung Piéu 150 v& Toi mua
ban nguoi va Piéu 151 vé& Toi mua ban nguoi dudi
16 tudi cua BLHS.

13 Quan diém vé khach thé truc tiép cua toi pham nay
da dwoc néu ra tai: L& Viét Hung, Tgi mua ban,
chiém doat md hodc bg phdn co thé nguoi: Nghién
cieu so sanh va kinh nghiém cho Viét Nam, Luan vin
thac si Luat hoc - Truong Pai hoc Luat Tp.Hd Chi
Minh, 2022, tr.19. Tuy nhién, tac gia Lé Viét Hung
cho ring Diéu 154 BLHS la truong hop c6 nhiéu
khéch thé truc tiép. Tac gia khong dong tinh véi lap
luan nay vi Diéu 154 BLHS quy dinh di twrong tac
dong c6 tinh chat khac nhau, vi vay, khéch thé truc
tiép cua toi pham tai Piéu 154 BLHS la khac nhau
khi tinh chat cua déi tuong tac dong cua toi pham co
su khac nhau va mdi toi pham tai Piéu 154 BLHS
khi dwoc xac dinh ciing chi xAm pham dén mot
khach thé truc tiép.

14 Xem Nguyén Thanh Trung, Tgi mua ban, chiém
doat mb hodc bé phdn co thé nguoi trong BLHS ndm
2015, https://www.tapchitoaan.vn/toi-mua-ban-chie
m-doat-mo-hoac-bo-phan-co-the-nguoi-trong-bo-luat
-hinh-su-nam-2015-va-nhung-van-de-can-hoan-thien
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ban thai nhi ciing dién bién ngdy cang phirc
tap nhung lai khong c6 co s dé xir Iy hinh
su. Vi vay, tac gia dong tinh v6i quan diém
can bd sung thém thai nhi 1a dbi twong tac
dong cua to1 pham nay.

Thir hai, hién nay con c6 nhiing quan
diém khac nhau trong viéc hiéu thé nao
hanh vi mua ban hay hanh vi chiém doat
trong T6i mua ban, chiém doat moé hoic bo
phan co thé nguoi.

- Doi véi hanh vi mua ban mé, bg phdn
co thé nguoi, tac gia nhan thdy dang c6 mét
$6 Vdn dé sau:

Mot 14, c6 thé nhan théy cac quan diém
vé hanh vi mua ban md hodc bd phan co thé
nguoi cd su khac nhau vé cach dién dat,
nhung vé ban chét viéc xac dinh hanh vi
mua ban nay c6 diém twong ddng véi hanh
vi mua ban ngudi theo diém a khoan 1 Diéu
150 BLHS quy dinh vé T¢i mua ban ngudi
va chi can c6 hanh vi mua hodc ban mé
hodc ban b phén co thé nguoi la da cau
thanh toi pham?®. Tuy nhién, trong thyc tién
xét xur, viéc ludn gidi hanh vi mua ban trong
Diéu 154 BLHS c6 su khac nhau. C6 ban an
xac dinh: Hanh vi mét nguoi dung ra lam
trung gian dé két nbi nguoi mua bd phan co
thé nguoi va nguoi ban bo phan co thé
nguoi 12 hanh vi méi gidi, trung gian, to

5799.html, cong bd ngay 09/02/2022, truy cap ngay
02/03/2023; B6ng Thi Lan Anh, Mua ban bao thai
xiz 1y thé ndo, https://tapchitoaan.vn/mua-ban-bao-
thai-xu-ly-the-nao, cong b ngay 29/03/2019, truy
cap ngay 02/3/2023.

15 Xem Nguy@n Thanh Trung, Téi mua ban, chiém
doat md hogc bg phdn co thé nguoi trong BLHS nam
2015, https://www.tapchitoaan.vn/toi-mua-ban-chie
m-doat-mo-hoac-bo-phan-co-the-nguoi-trong-bo-luat
-hinh-su-nam-2015-va-nhung-van-de-can-hoan-thien
5799.html, cong bd ngay 09/02/2022, truy cap ngay
02/03/2023; Nguyén Thi Phuong Hoa, Phan Anh
Tuin (ddng chu bién), Binh lugn khoa hoc nhiing
diém méi cua B ludt Hinh s nam 2015 (sira doi, bo
sung nam 2017), Nxb. Hong Duc, Tp. Hb Chi Minh,
tr.170.

chtrc vi¢c mua ban bo phan co thé ngudi's.
Tuy nhién, ¢6 ban an giai thich hanh vi cua
nguoi dung ra tim nguoi mua bo phan co
thé ngudi va ngudi ban bd phan co thé
nguoi, thod thuan gid va huong chénh léch
13 hanh vi mua dé ban bd phan co thé ngudi,
tirc 1a nguoi thuc hién hanh vi khach quan
cua toi pham?’.

Ngoai ra, viéc xac dinh hanh vi mua
ban c6 nhit thiét bao gdbm hanh vi mua va
ban xay ra hay khong cling chua dugc quy
dinh va hudng dan. Thuyc tién trong cac ban
an, nhiéu ¢4 nhan c6 thé tim duoc ngudi co
nhu ciu ban bd phan co thé nguodi va xac
dinh c6 muc tiéu lgi nhuan nhung chua tim
duoc ngudi mua bd phan co thé ngudi thi
khong xir 1y hinh sy®®. Tir cdc quan diém
khac nhau ctia nhiéu tac gia ciing nhu thuc
tién xét xir, viéc hiéu nhu thé nao hanh vi
mua ban bd phan co thé ngudi 13 rat quan
trong trong viéc xac dinh ranh gidi gitra
hanh vi bi coi 1a t01 pham hay khong phai 1a
to1 pham.

Hai la, hién nay viéc xac dinh trach
nhiém hinh sy cua nguoi mua by phan co
thé nguoi va ban bd phan co thé nguoi chua
c6 sy huéng din cy thé, vi thé dan dén thuc
tién xét xir ¢6 nhitng nhan thirc khac nhau
trong viéc xac dinh hanh vi pham t6i. Diém
chung trong cac ban &n ma tac gia tham

16 Ban an s 37/2022/HSST ngay 29/03/2022 cua
Toa an nhan dan quan Hoan Kiém, Thanh phé Ha
Noi.

17 Ban &n s6 256/2020/HS-ST ngay 18/12/2020 cua
Toa 4n nhan dan quan Ha Dong, Thanh phé Ha Noi.
Ban &n s6 41/2021/HS-ST ngay 05/03/2021 cua Toa
an nhan dan quan Ha Pong, Thanh ph Ha Noi. Ban
an sb 109/2021/HS-ST ngay 13/05/2021 cia Toa &n
nhan dan quan Long Bién, Thanh ph Ha Noi. Ban
an s6 11/2019/HS-ST ngay 12/11/2019 cua Toa &n
quan sy, khu vyc tha d6 Ha Noi.

18 Ban 4n s6 109/2021/HS-ST ngay 13/05/2021 cua
Toa &n nhan dan quan Long Bién, Thanh phé Ha
Noi; Ban an s6 11/2019/HS-ST ngay 12/11/2019 cua
Toa an quan su, khu vuc tha d6 Ha Noi.
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khéo duoc vé& Tdi mua ban bod phan co thé
ngu()i (Diéu 154 BLHS) la cac bd phan co
thé nay dang gan lién véi co thé con nguoi
dang song, hanh vi cia ngudi mua néu muc
dich dé cdy ghép cho minh hodc cho ngudi
than cta minh thi s€ khéng bi xtr 1y hinh

1% Twong tw, d6i v6i hanh vi cua ngudi
ban bd phan co thé cua chinh minh ciing
khoéng cdu thanh t6i pham. Tuy nhién, viéc
1ap luan trong c4c ban &n vi sao khong xu ly
hinh su lai c6 su khac biét. C6 quan diém
ciia Hoi dong xét xtr cho rang: “Hanh vi
cua nguwoi mua va ban than la khéng phai la
hanh vi mua di ban lai vi muc dich vu loi
nén khong xem xét xir 1y"?°. Véi lap luan
nay, c6 thé hiéu rang hanh vi cia ngudi mua
va ban than khong thod man ndi ham cua
hanh vi mua ban bd phan co thé nguoi vi
“hanh vi mua ban bd phan co thé nguoi la
hanh vi mua di ban lai bd phan co thé nguoi
vi muc dich lgi nhuan”. Quan diém thu hai:
“Hanh vi mua b phdn co thé dé cay ghép,
cibu mang song cho minh hodc nguwoi than
cua minh la vi muc dich nhan dao nén
khéng dat vin dé xir ly. Con hanh vi mua
bdn bé phin co thé nguoi cia chinh ban
than minh thi khong cdu thanh Téi mua béan
bé phin co thé ngwoi theo quy dinh cia
phap ludt nén khong xem xét xir Iy”"?. Voi
lap ludn nay, hanh vi cua ngudi mua bd
phan co thé nguoi khong xir 1y hinh sy 13 vi
muc dich nhan dao, tuy nhién, hién nay theo
quy dinh tai Diéu 154 BLHS khéng quy

19 T4c gia da tham khao 7 ban &n vé T6i mua ban bo
phan co thé nguoi (Piéu 154 BLHS) tai: https:/
congbobanan.toaan.gov.vn/Otatlcvn/ban-an-quyet-
dinh, truy cap ngay 02/3/2023.

20 Ban an s 37/2022/HSST ngay 29/03/2022 cua
Toa an nhan dan quan Hoan Kiém, Thanh ph Ha
Noi. Ban an s 11/2019/HS-ST ngay 12/11/2019 cua
Toa an quén su, khu vuc thi d6 Ha Noi.

21 Ban 4n s6 109/2021/HS-ST ngay 13/05/2021 cua
Toa &n nhan dan quan Long Bién, Thanh ph Ha
Noi.
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dinh loai trur trach nhiém hinh sy cho truong
hop nay ciling nhu chua c6 van ban hudng
dan. Con hanh vi ctia nguoi ban thi khong
thoa man hanh vi khach quan cta toi pham
va theo 1ap ludn nay thi hanh vi ban chi cau
thanh t6i pham khi ban bo phéan co thé cua
nguoi khac.

Tir nhitng phdn tich trén, tic gid kién
nghi:

Mot la, can ¢é van ban huong déan vé
hanh vi mua ban mé hogc bo phdn co thé
nguwoi dwoc quy dinh Piéu 154 BLHS. Thiét
nghi hanh vi mua ban mé hay bd phan co thé
ngudi dic biét 1a khi mo hay bo phan co thé
chua tach khoi co thé con ngudi nén khdng
thé xem xét giéng nhu hanh vi mua ban cac
loai ddi tuong tac dong khac. Hién nay, hanh
vi mua ban ¢ cac toi pham co dbi tugng tac
dong khac nhau nhu con ngudi, ma tuy, vii
khi quan dung... ciing dugc hiéu khéc
nhau??. Tuy nhién, mo, bo phan co thé ngudi
dang gin lién v6i co thé nguoi 1a mot loai
d6i tugng ddc biét, viéc mua ban nd khong
thé dién ra giéng nhu cac loai d6i twong tac
dong khac va thuong phai hgp thic hod
thong qua cac thu tuc hién mo, bd phéan co
thé nguoi ciing nhu 1am cic thu tyc xét
nghiém vé d6 tuong thich bd phan co thé
nguoi. Chinh vi vay, can c6 su can nhic mirc
d6 nguy hiém ciing nhu dic thu cua hanh vi
mua ban di tuong tic dong dic biét nay dé
¢6 van ban hudng dan vé hanh vi mua ban
mo, bd phan co thé ngudi cho phu hop.

22 Xem: Truong Dai hoc Luat Tp. Hd Chi Minh,
Gi4o trinh Lugdt hinh sy Viet Nam (phan cac tdi
pham - quyén 1) - tai ban lan thiz nhdt - c6 siza chia,
bé sung, Nxb. Hong Buc, Tp. Ho Chi Minh, 2021, tr.
123 - 124, tr. 470 - 471; Trudng Pai hoc Luat Tp. HO
Chi Minh, Giao tr|nh Lugt hinh s Viét Nam (phdn
cac tgi pham - quyén 2) - tai ban lan thi nhat - c6
sira chira, bé sung, Nxb. Hong Puc, Tp. H6 Chi
Minh, 2021, tr.139.
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Hai 1, can cé s sira doi quy dinh tai
khodn 1 Diéu 154 BLHS. Cu thé, quy dinh
truong hop mua mé, bd phan co thé nguoi
vi myc dich nhan dao thi s& khong céu
thanh t6i pham, dong thdi c6 van ban hudng
dan vé dau hiéu “muc dich nhan dao” trong
t6i pham nay?®.

Ba 13, can c6 quy dinh hudng dan
“hanh vi ban mo, bo phdan co thé ciia chinh
minh mét cdch tw nguyén thi khéng cdu
thanh t6i pham”. Boi, d6i v6i hanh vi mua
ban bo phan co thé nguoi dang séng cod
khach thé truc tiép 1a suc khoé, con viéc
nguoi ban bd phan co thé cta chinh minh
thi gay thiét hai cho stuc khoé cua ban than
chtr khong giy nguy hiém cho xa hoi, vi
vay, khong cdu thanh toi pham.

- P6i véi hanh vi chiém doat md hogc
bé phdn co thé nguoi

Tac gia nhan thiy cac quan diém da dé
cap tai muc 1 bai viét co su khac nhau
nhung cha yéu 1a chua bao quat hét ndi ham
ciia hanh vi chiém doat trong Diéu 154
BLHS. Téc gia cho rang hanh vi chiém doat
mo hay bd phan co thé nguoi can dya trén
dinh nghia hanh vi chiém doat nhu trong
chuong XVI - Cac Td1 xam pham s¢ hitu
thugc BLHS nam 2015. Tuy nhién, viéc
huéng dan nay chi phu hop khi bo phan co
thé, mo da tach khoi co thé con ngudi. Con
hanh vi chiém doat bd phan co thé nguoi
hay mo dang con gin véi co thé con nguoi
can duoc huéng dan giébng nhu hanh vi tac
dong dén than thé nan nhan dé gy ton hai
cho strc khoé nan nhan.

2 Hién nay hanh vi mua ban nguoi dudi 16 tudi vi
muc dich nhén dao cling khong xir ly hinh su. Vi vay
tac gia cho rang hanh vi mua mé, by phan co thé
nguoi vi muc dich nhdn dao cling nén quy dinh
twong tuy. Xem khoan 3 Diéu 7 Nghi quyét
02/2019/NQ-HDTP vé Huong dan ap dung Diéu 150
vé Toi mua bdan nguoi va Piéu 151 vé Téi mua ban
nguwoi dudi 16 tudi cia B¢ lugt Hinh sy

Cu thé, tic gid kién nghi cin c6 huwéng
din vé hanh vi chiém doat nhw sau:

“Hanh vi chiém doat mé, bo phan co
thé nguoi da tach khoi co thé con nguoi la
hanh vi chuyén dich mét cach trai phép mé,
bé phdn co thé nguoi dang nam trong su
quan ly cua nguoi khdc sang sy quan ly cua
minh bang nhitng thi doan khdc nhau.

Hanh vi chiém doat mé, bo phdn co thé
ngueoi dang gan véi co thé con nguoi dang
song dwge hiéu la trieong hop ngueoi pham
16i tac déng 1én than thé nan nhdan dé lay
mo, bé phdn trén co thé cia nan nhan mot
cdch trai phap ludt”.

2.2. Vé vin dé quy dinh va dp dung cdc
quy dinh vé tinh tiét ting ndng dinh khung
hinh phat ciia Ti mua bdn, chiém doat
mé hodic bg phin co thé ngwoi

Thir nhat, tinh tiét dinh khung ting ning
“vi muc dich thuong mai” tai diém b khoan
2 biéu 154 BLHS hién nay chua c6 su
thong nhét trong viéc hiéu ciing nhu ap
dung tinh tiét nay trén thuc té. CO quan
diém cho rang: “Vi muc dich thuwong mai ld
nham muc dich loi nhudn khong phan biét
la nguwoi pham toi co thu dwoc loi nhudn
hay khéng, chi can ¢6 muc dich loi
nhudgn”*. Thong qua thuc tién xét xur, tac
gia nhan thiy viéc ap dung tinh tiét nay
khong thong nhét, vé ban chét cac hanh vi
mua ban bo phan co thé ngudi gitp ngudi
pham t6i nhan duoc sd tién chénh léch giira
ngudi mua va ngudi ban, tuc 1a ¢ muc dich
loi nhuan. Tuy nhién, c6 ban an thi xac dinh
s6 tién huong chénh 1éch chi 1a “thu loi bat
chinh” dé xir 1y ngudi pham t6i ma khong
ap dung tinh tiét ting ning dinh khung tai
diém b khoan 2 Diéu 154 BLHS “vi muc

24 Tran Van Hung, Tgi mua ban chiém doat md hogc
bg phdn co thé nguoi, https://moj.gov.vn/gt/tintuc
/Pages/nghien-cuu-trao-doi.aspx?ltemID=2043, c6ng
b ngay 13/6/2016, truy cap ngay 27/02/2023.
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dich thuong mai”?. Trong cac vu an khac,
Hoi dong xét xir lai 4p dung tinh tiét ting
nang dinh khung “vi muc dich thuong mai”
theo diém b khoan 2 Diéu 154 BLHS mic du
¢6 tinh hudng s6 tién ma ngudi pham t6i thu
dugc thap hon trong cac vu an ma Hoi dong
xét xtr khong ap dung tinh tiét nay?®. Theo
quan diém cua tac gia, viéc xac dinh ndi ham
cua hanh vi khach quan “mua ban md, bd
phan co thé ngudi” trong tdi pham nay s&
anh huong dén viéc hiéu cho ding tinh tiét
dinh khung “vi muc dich thuong mai”. Suy
cho cung, nguoi thyc hién hanh vi ban hay
mdi gidi cho viéc mua ban mo, bd phéan co
thé nguoi duong nhién phai c6 muc tiéu loi
nhuan vi thuc tién cac truong hop mua bo
phan co thé nguoi vi muc dich nhan dao hay
ban bo phan co thé cta chinh minh mot cach
tu nguyén khong xu Iy hinh sy. Néu cr hiéu
muc dich thuong mai 1a c6 muc tiéu loi
nhuan thi ¢ thé théy hanh vi ban b phén co
thé nao ciing déu thoa man tinh tiét dinh
khung tai diém b khoan 2 Diéu 154 BLHS.
Chinh vi vay, viéc quy dinh vi muyc dich
thuong mai 13 tinh tiét dinh khung nhu hién
nay, theo tac gia 1a khong hop ly, kho phan
dinh véi truong hop ciu thanh co ban cia toi
pham nay, tir @6 dan dén bt lgi cho nguoi
pham t0i khi ap dung. Thay vi quy dinh mot
tinh tiét mang tinh dinh tinh, tic gia cho rang
can thay tinh tiét “vi muc dich nhan dao” tai
diém b khoan 2 Piéu 154 BLHS béng viéc
quy dinh 1o sO tién ma nguoi pham tdi thu loi

25 Ban 4n s6 41/2021/HS-ST ngay 05/03/2021 cua
Toa 4n nhan dan quan Ha Dong, Thanh phd Ha Ni;
Ban an sb 256/2020/HS-ST ngay 18/12/2020 cua
Toa 4n nhan dan quan Ha Dong, Thanh phd Ha Noi;
Ban &n s 11/2019/HS-ST ngay 12/11/2019 cua Toa
an quan su, khu vuc thu d6 Ha Noi.

2% Ban an s6 37/2022/HSST ngay 29/03/2022 cua
Toa an nhan dan quan Hoan Kiém, Thanh phé Ha
Noi; Ban an s 109/2021/HS-ST ngay 13/05/2021
cia Tod 4n nhan dan quan Long Bién, Thanh phé
Ha Noi.
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bat chinh vao cac ciu thanh t6i pham ting
ndng cua toi pham nay.

Trén co s& phan tich ndy, tac gia kién
nghi stra d6i diém b khoan 2 Piéu 154
BLHS “vi muc dich thuong mai” béng mot
tinh tiét dinh lwong “thu loi bat chinh
tir...dén...”.

Thir hai, viéc ap dung tinh tiét “gay
thuong tich hodc gy tén hai cho sirc khoe
ctia nguoi khac ma ty 18 ton thuong co thé
tir 31% dén 60%” tai diém e khoan 2 Diéu
154 BLHS ciing chua c6 sy thong nhét?’,
Nhu tac gia da phan tich, thuc tién xét xu
hién nay khong xu 1y hinh sy nguoi ¢6 hanh
vi ban bd phan co thé cua chinh ban than
minh mot cach tu nguyén. Tuy nhién, nguoi
dung ra to chirc, mdi gidi cho hanh vi mua
ban cac bd phan co thé ngudi dé thu loi bat
chinh thi van xir Iy hinh su. Pic biét, d6i
v6i hanh vi mua ban bo phan co thé ngudi
gin v6i co thé nguoi, thyc tién hién nay xac
dinh khach thé truc tiép 1a stuc khoé, vi vy,
viéc trung cau giam dinh ty 18 ton thuong co
thé ciia nguoi ban duoc dit ra. Tuy nhién,
viéc trung cau giam dinh ty 18 ton thuong co
thé nan nhan 13 nhim muc dich gi thi thuc
tién xét xur hién nay ap dung khong thong
nhat. C6 ban an xac dinh ty 1¢ ton thuong co
thé clia nan nhan vira 12 tinh tiét dinh khung
tai diém e khodn 2 Diéu 154 BLHS, vira 1a
tinh tiét lién quan dén yéu cdu boi thudng
thiét hai’®. Tuy nhién, c6 ban an xac dinh
tinh tiét ty 18 ton thuong co thé ciia nan
nhan chi 13 cin ctr dé 4p dung cac quy dinh

27 \Vigc &p dung tinh tiét nay ciing s& anh huong dén
viéc &p dung tinh tiét tai diém b khoan 3 Diéu 154
BLHS: “Gay thuwong tich hoic gay t6n hai cho stic
khoe cia ngudi khac ma ty 1¢ ton thuong co thé 61%
tro 1én”.

28 Ban an sb 37/2022/HSST ngay 29/03/2022 cua
Toa &n nhan dan quan Hoan Kiém, Thanh ph Ha
Noi.
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vé boi thuong thiét hai®®. Vi vy, can phai
¢6 nhén thirc dung va théng nhat vé tinh tiét
dinh khung tai diém e khoan 2 va diém b
khoan 3 Diéu 154 BLHS. Téc gia cho ring,
dbi v6i hanh vi chiém doat bo phan co thé
dang gin voi co thé nguoi thi hau qua
thuong tich 1a hau qua truc tiép tir chinh
hanh vi chiém doat bd phan co thé nguoi, vi
vy, néu ty 1 tén thuong cua nan nhan tir
31% tr 1én thi phai ap dung cac tinh tiét
dinh khung ting ning tai diém e khoan 2
hay diém b khoan 3 DPiéu 154 BLHS. Tuy
nhién, d6i v6i hanh vi mua ban cac b phan
co thé cta con ngudi va dugc sy dong ¥ cla
ho thi thuong tich cia ngudi ban co phai 1a
hau qua cta hanh vi nay khong cin c6 sy
huéng dan théng nhat. Theo quan diém cua
tac gid, khach thé truc tiép cua To1 mua ban
bd phan co thé nguoi (Piéu 154 BLHS) (khi
bd phan co thé ngudi chua tach khoi co thé
ngudi dang séng) 13 strc khoé clia nan nhan.
Vi vay, nguoi pham to1 phai nhan thirc
duoc hau qua thuong tich c6 thé xay ra, tir
d6 xac dinh hau qua ty 1é ton thuong co thé
nén hiéu 1a tinh tiét dinh khung ting ning
cua to1 mua ban md, bd phan co thé nguoi
(Piéu 154 BLHS). Bé viéc ap dung phap
luat duoc théng nhét, can thiét c6 van ban
huéng dan vé viéc ap dung tinh tiét nay.
Thir ba, hién nay viéc xac dinh t6i danh
dbi v6i hanh vi chiém doat bo phan co thé
ngudi néu gay ra thuong tich cho nan nhan
thi khong xir thém Toi ¢b ¥ gdy thuong tich
(Piéu 134 BLHS) vi cac tinh tiét vé hau qua
ty 1¢ ton thuong co thé cho nan nhan tir 31%
tré 1én hay “gay chét nguoi” duoc quy dinh
1a cac tinh tiét ting ning dinh khung cua toi
nay tai diém e khoan 2, diém b, d khoan 3
biéu 154 BLHS. Déi véi céc toi pham duoc

29 Ban &n s 41/2021/HS-ST ngay 05/03/2021 cua
Toa &n nhan dan quan Ha Péng, Thanh phé Ha Noi;
Ban an s 256/2020/HS-ST ngay 18/12/2020 cua
Toa &n nhan dan quan Ha DPoéng, thanh phé Ha Noi.

quy dinh trong BLHS nam 2015 ma khéch
thé truc tiép 1a stc khoé, tinh mang hay
nhan pham, danh du ctia con ngudi déu cd
su phan hoa vé do tudi cua nan nhan la
ngudi dudi 18 tudi® hay dudi 16 tudi®
bang cac quy dinh vé tinh tiét dinh toi hay
tinh tiét dinh khung ting ning hinh phat,
huéng dén bao vé nhom dbi tuong nay.
Thong qua thuc tién, c6 thé nhan thdy hanh
vi mua ban mo, bd phan co thé nguoi con
sdng ctia ngudi pham toi s& hop thirc hoa
thong qua thu tuc hién mo, bd phan co thé
nguoi dugc thuc hién tai cidc bénh vién.
Hién nay, theo Luét Hién, léy, ghép mo, bd
phan co thé ngudi va hién ldy x4c nam 2006
quy dinh: “Chi nguwoi dii 18 tudi méi dwoc
hién mé hay bg phdn co thé ngwoi” (Piéu
5) va “nghiém cam hanh vi ldy mé, bé phdn
co thé nguoi cia ngwoi dwéi 18 tudi”
(khoan 5 Diéu 11). Cac quy dinh nay nhin
manh tim quan trong trong viéc bao vé
nhoém nan nhén 13 nguoi dudi 18 tudi. Tuy
nhién, hanh vi chiém doat bd phan co thé
ngudi ctua nguoi dudi 18 tudi hay hanh vi
mua ban bd phan co thé nguoi gan voi co
thé nguoi dudi 18 tudi c6 thé van co thé xay
ra ma khong phai thuc hién tai bénh vién.
Vi véy, viéc quy dinh thém tinh tiét ting
ning dinh khung “d6i v6i nguoi dudi 18
tudi” 12 hoan toan can thiét.

Tir nhitng phan tich trén, tac gia kién
nghi bo sung tinh tiét “ddi véi nguoi dudi
18 tu6i” 1a tinh tiét dinh khung ting ning
ciia Toi chiém doat, mua ban mé hodc bd
phan co thé tai khoan 2 Piéu 154 BLHS.

3 Khoan 4 Piéu 141 BLHS; khoan 4 Piéu 143
BLHS; diém b khoan 2 Piéu 148 BLHS, diém c
khoan 2 Diéu 149 BLHS...

3 Toi hiép dam nguoi dudi 16 tudi (Pidu 142
BLHS), T6i cudng diam ngudi tir du 13 tudi dén dudi
16 tudi (Piéu 144 BLHS), Toi giao cdu hoac thuc
hién hanh vi quan h¢ tinh duc khac véi nguoi tir du
13 tudi dén duéi 16 tudi (Piéu 145 BLHS), Toi dam
6 d6i véi nguoi dudi 16 tudi (Didu 146 BLHS). ..
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