PHAP LUAT VE HOA GIAI CAC TRANH CHAP DAN SU
NGOAI TO TUNG THEO LUAT HOA GIAIL POI THOAI
TAI TOA AN

Bui Ai Gion”

Tém tat: Bai viét phén tich vé hoa gidi cdc tranh chd'p ddn sy theo Ludt Hoa gidi,
doi thoai tai Toa an, chi ra nhitng mat tich cwc va mot so vuong mac bat cap phat sinh
trong the tién thi hanh; qua d6 dé xudt cdc kién nghi hoan thién vé van dé nay.

Abstract: The article analyzes the mediation of civil disputes under the Law on
Mediation and Dialogue at Court, identifies the positive aspects and the difficulties or
shortcomings that have arisen during implementation, and makes proposals for

improving this mechanism.

1. it van dé

Hoa giai dugc dinh nghia 1a mot quy
trinh giai quyét tranh chéap trong d6 cac bén
ty nguyén chuyén tranh chap ciia minh cho
mot bén thtr ba trung 1ap déng vai tro la
ngudi hd trg, nham khuyén khich cac bén tur
gidi quyét tranh chip ctia minh!. Theo
Kressel va Pruitt, hoa giai 1a sy hd tro cta
bén thtr ba, nguoi khong c6 tham quyén
dua ra mot thoa thuan cho hai hodc nhiéu
bén xung dot’. Pinh nghia vé hoa giai cua
Moore nhan manh tinh v6 tu khach quan va
trung l4p cuia bén thir ba trong viéc tao diéu
kién thuén lgi cho viéc giao tiép va dam
phan giita cac bén tranh chap®, trong khi
Noone nhan thiy ring hoa giai vé ban chat

“NCS., Truong Dai hoc Kinh t& - Luét, Pai hoc
Qudc gia Tp. H6 Chi Minh.

1 Nadrac, Issues of Fairness and Justice in
Alternative Dispute Resolution: Discussion Paper,
Canberra, 1997.

2 K. Kressel and G. Pruitt, Themes in the Mediation
of Social Conflict, Journal of Social Issues, Vol. 41,
1985, p. 179-98.

8 W. Moore, The Mediation Process: Practical
Strategies for Resolving Conflict, 3rd edn, Jossey-
Bass, San Francisco, 2003.

can co sy can thiép ciia bén tht ba c¢o kinh
nghiém, doc 1ap va dang tin cdy dé giup
cac bén giai quyét tranh chap cta ho?. Theo
tir dién tiéng Viét, hoa giai 1a: “Hanh vi
thuyét phuc cdc bén dong y cham ditt xung
dét hodc xich mich mét cich én théa’.
Nhu vay, hoa giai 1a mgt phuong thirc giai
quyét cac tranh chip véi sy gitp d&, hd trg
cia mot bén thtr ba trung lap, lam trung
gian, gitp d& cac bén tranh chip tu nguyén
dat duoc cac thoa thuan giai quyét duoc
nhitng mau thuan va dat dugc thoa thuan
phu hop v6i quy dinh cia phap luat va dao
dtc xa hoi.

Hoa giai tai Toa 4n bat ngudn tir “Hoi
nghi Roscoe Pound vé nguyén nhdn cia su
khéng hai long cia nguoi din doi véi co
quan Tw phap” (HO1 nghi Pound) vao nam
1976°. Hoi nghi Pound danh dau budc ngoat

4 M. Noone, Essential Legal Skills -— Mediation,
Cavendish Publishing, London, 1996.

5 Tur dién tiéng Viét, Nha xuat ban Khoa hoc xa hoi,
Ha Noi, 1995.

® N. Kaminskien¢, Civiliniy ir komerciniy gincy
alternatyvus sprendimas, Jurisprudencija: Mokslo
darbai. 2005, t. 69 (61), p. 76, Kaminskiené talk that:
“This date is considered by some researchers 10
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mang tinh lich sir ciia cac hoc gia phap ly
trong viéc nd luc cai cach hanh chinh va
thyc thi cong 1y & Hoa Ky, khi ho bay to6 su
lo ngai vé gia tang chi phi td tung va su
cham tré cho cac bén boi viéc qua tai cua
hé théng tu phap’. Nhitng nguyén nhan
trén 13 do su gia ting nhanh chong sd
lugng céc tranh chép dan sy tai Toa 4n tiéu
bang va Toa an lién bang. Sy gia tang cac
vu 4n da kéo theo sy gia tang vé chi phi t6
tung do gia tang chi phi xac minh va chi
phi luat su®.

Tai Hoi nghl Pound, Frank Sander da de
xuat y tudng vé “Toa dn nhiéu cira” , Noi1
ma moi ngudi c6 thé lwa chon mot sd
phuong phép thay thé dé giai quyét xung
dot, bao gdm ca hoa giai’. Do d6, cac Toa
an duoc khuyén khich dé xuéat cho cac
duong su cac phuong thirc khac nhau dé

signify the beginnings of ADR movement, as well as
the starting point of upraise of ADR as a modern
institute of resolution of civil and commercial
disputes”.

"L. Levin and R. Wheeler, The Pound Conference:
Perspectives on Justice in the Future. St. Paul, West,
1979. Frank Sander talk that: “Perspectives on
Justice in the Future urged a widespread adoption of
non-litigious forms of dispute resolution which
included mediation, including his vision of a court
that was not simply a courthouse but a dispute
resolution centre where the parties, with the
assistance of a court screening clerk personnel,
would be directed to the most appropriate processes
and sequence of processes”. See Sander F. E. A,
Varieties of Dispute Processing, 70, F. R. D, 1976, p.
111.

8 E. Villareal, ADR in the United States-A Practical
Guide, in J-C Goldsmith, A Ingen-Housz & GH
Pointon (eds), “ADR in Business: Practice and
Issues Across Countries and Cultures”, Kluwer Law
International, The Netherlands, 2006.

® A. Hoffmann, Mediation in Germany and the
United States, European Journal of Law Reform, Vol
9 (4), 2007, p. 514.
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giai quyét tranh chip cua ho'. Trong do,
Toa an duoc coi la ¢c6 mot vai tro tich cuc
dé cai thién hé théng tu phap bang cach mo
rong kha nang cho cac bén duong su giai
quyét tranh chap cta ho'’. Phan trinh bay
cua Frank Sander la co s& cho phong trao
phuong thic giai quyét tranh chap thay thé,
huodng téi vai tro moi cia Toa an, cling nhu
su thic ddy ap dung cac phuong phap giai
quyét tranh chip “ngodi Toa dn” khéc
nhau!?2. Sau Hoi nghi Pound, cic trung
Trung tdm hoa giai da dugc thanh 1ap nhiéu
noi tai Hoa Ky. Tr m6 hinh hoa giai thanh
cong cua Hoa Ky, hoa giai tai Toa an da
dugc cac qubc gia trén thé gisi ap dung nhur
Singapore, Nhat Ban... nham giai quyét cac
tranh chép dan sy. Nhu vay, HQi nghi
Pound 14 thoi diém chinh thire bét dau cia

2. Phap luat hoa gidi cac tranh chfip
dan sy theo Luit Hoa giai, doi thoai tai
Toa an

2.1. Sw ra doi ciia co ché hoa gidi cdc
tranh chdp dén sw theo Ludt Hoa gidi, déi
thogai tai Toa an

Hoa gidi dugc xem 1a mot trong nguyén
tic co ban cua t6 tung dan sy, ciing nhu
nhiém vu cua Tham phan trong quéa trinh
giai quyét cac tranh chap dan sy dugc quy
dinh trong B6 luat T6 tung dan sy nam 2015
(BLTTDS). Thoi glan qua, “ty lé hoa gidi
thanh trong gidi quyét cdc vu dn tranh chdp
dan sy qua cua cac Toa an trung binh hang
nam dat ty 1é la 50% %, da cho thay vai tro

10 p. Motiwal, Alternative Dispute Resolution in
India, Journal of International Arbitration, Vol 15
(2), 1998, p. 120.

11 D. Spencer and M. Brogan, Mediation Law and
Pratice, Cambridge University Press, 2006, p. 28.

2 N. Kaminskieng, tldd, p. 76.

13 B4o c4o sé 56/BC-TANDTC ngay 26/9/2019 cia
Tda &n nhan dan tdi cao, Tang két viéc thi hanh phap
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tam quan trong cta hoa giai trong viéc giai
quyét cac tranh chip din su bang co ché
hoa giai. Tuy nhién, thyc tién cho thiy, co
ché hoa giai trong BLTTDS di phat sinh
nhirng han ché vudng miéc, bat cip nhu tinh
cing nhic, thoi gian giai quyét vu &n
dai'®... Bén canh d6, hang nam sé luong
cac tranh chap dan sy c6 xu hudng gia ting
va tinh chét tranh chap ngay cang phirc tap,
1am cho hé théng Toa an qua tai do su gia
tang khoi lugng cong viéc.

Trong 03 nam 2020%°, 202116, 202217,
cic cdp Toa 4an di giai quyét duoc
1.131.550 vu viéc dan sy trong 1.327.282
vu viéc thu 1y (Cu thé: Nam 2020 la
471.581, nam 2021 1a 411.299, ndm 2022 la
444.402 s6 vu viéc thu ly. Mat khac, sd
lugng bién ché cua hé théng Toa an hién
van con chua dép tmg duoc nhitng yéu cau
so voi tham quyén va nhiém vu co cu t6
churc, nhiém wvu, tham quyén cua cac Toa

18 Trudc tinh hinh nay, Toa 4n can tim ra

ludge, danh gid thuc tragng quan hé xa hgi lién quan
dén dir &n Lugt Hoa gidi, doi thoai tai Toa an, tr.7.

14 Bui Ai Gion, Hoa gidi cdc tranh chdp dan su theo
Ludt Hoa gidi, déi thoai tai Toa an, Tap chi Nhan
Iwc Khoa hoc xa hoi, Vién Han 1am Khoa hoc xa hoi
Viét Nam, s6 01 (116), 2023, tr.19.

15 Bao céo tong két cong tac ctia Toa &n nhan dén tbi
cao nim 2020. Ngudn: https://www.toaan.gov.vn/
webcenter/portal/tatc/chi-tiet-chi-dao-dieu-hanh?dDo
cName=TAND155594, truy cap ngay 20/6/2024.

16 Bao c4o tong két cong tac ciia Toa 4n nhan dan tbi
cao nam 2021, link: https://www.toaan.gov.vn/
webcenter/portal/tdkt/chitietthongbao?dDocName=T
AND199733, truy cap ngay 20/6/2024.

17 B4o c4o tong két cong tac ciia Toa an nhan dan toi
cao nam 2022. Nguon: https://www.toaan.gov.vn/
webcenter/portal/tatc/chi-tiet-chi-dao-dieu-hanh?dDo
cName=TAND284234, truy cap ngay 20/6/2024.

18 Nguyen Hoa Binh, Déi mdi to chitc va hoat dong
ciia toéa dan nhén dan cdc cap trong xdy dung, hoan
thién Nha nuwée phdp quyén xa héi chi nghia Viét
Nam, https://baotuyenquang.com.vn/doi-moi-to-chuc
-va-hoat-dong-cua-toa-an-nhan-dan-cac-cap-trong-
xay-dung-hoan-thien-nha-nuoc-phap-quyen-xa-hoi-

cac giai phap mang tinh do6t pha nham giai
quyét nhitng kho khin, do d6 Luat Hoa giai,
dbi thoai tai Toa 4n (HGDT) di ra doi vao
nam 2020. Luat HGDT la co ché giai quyét
tranh chép méi tai Toa an bén canh
BLTTDS va nim trong hé théng cac
phuong thirc giai quyét tranh chép.

Hoa giai theo Luat HGDT “la hoat
dong hoa giai do Hoa gidi vién (HGV) tién
hanh trucc khi Toa an thu Iy vu viéc dan su,
nham hé tro cac bén tham gia hoa gidi théa
thudn giai quyét vu viéc dan sw theo quy
dinh ciia Lugt HGPT'®, muc dich nham
thyc hién viéc chon lgc nhiing tranh chép
khong qua kho khan, phuc tap, gia tri tranh
chap nho... Cu thé, Toa an s& chuyén giao
céc tranh chép thudc tham quyén cia minh
sang Trung tim hoa giai, ddi thoai tai Toa
an (Trung tim hoa giai) dya trén mau vin
ban dong ¥ ciia ngudi khoi kién/ngudi yéu
cau?’. Trong truong hop duong sy hoa giai
khong thanh theo Luat HGDT va cac duong
su tiép tuc c6 tranh chap thi Trung tam hoa
giai s& chuyén toan bd hd so khoi kién cho
Toa an dé tién hanh thy 1y, giai quyét theo
trinh tu, thu tuc quy dinh trong BLTTDS.

chu-nghia-viet-nam-170342.html, céng bd ngay
10/2/2023, truy cép ngay 04/01/2025: “S6 leong
bién ché dwoc Uy ban Thwong vu Quéc hoi phin bo
tir nam 2012 trén co so can cir 6 lwong vu viée toa
an cde cdp phdi giai quyét la hon 303.848 vu
viéc/nam. Dén nay, 0 lwong vu viéc phai giai quyet
hang nam da tang gan gdp déi va duw kién con tiép
tuc tang trong nhitng ndm t6i, trong khi s6 hrong
bién ché dwgc phéin bé thap hon so voi nam 2012 do
phdi thue hién Nghi quyét sé 39-NQ/TW, ngay
171412015, cua B Chinh tri, “Vé tinh gian bién ché
va co cau lgi ddi ngil can bo, cong chirc, vién chirc”.
19 Khoan 2 Piéu 2 Luat Hoa giai, d6i thoai tai Toa
an.

2 Bjéu mau s6 3 ban hanh kém theo Théng tu sb
02/2020/TT-TANDTC ngay 16/11/2020 quy dinh
chi tiét v& trach nhiém cta Toa 4n nhan déan trong
hoat dong hoa giai, dédi thoai tai toa an.
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Theo mo hinh hoa giai cia quy dinh tai Luat
HGDT, Trung tim c6 mdi quan hé véi Toa
an, tuy nhién Trung tdm hoa giai khong phai
la co quan cua Toa an, ma Trung tdm hoa
giai 1a chu thé doc doc lap véi Toa an.
Trung tdm hoa giai ndy c6 mot sb6 wu diém
nhim hd trg cho hoat dong tu phap nhu:
Giam thoi gian va chi phi cho nguoi dan,
tiét kiém dang ké cho Ngan sach Nha nudc,
giam bét ap luc va cong viée cho Toa an?t,

2.2. Phdn biét mé hinh hoa theo Ludt
Hoa gidi, doi thoai tai Toa dn véi cdc mé
hinh hoa gidi khac

Theo quy dinh cua phéap ludt Viét Nam
hién hanh, c6 thé phan loai hoa gidi thanh
hai nhém: Hoa giai trong td tung duoc quy
dinh trong BLTTDS va hoa giai ngoai to
tung. Mot sb loai hinh hoa giai ngoai t6 tung
nhu: Hoa giai & co s¢ theo Luat Hoa giai ¢
co s6%%; hoa giai tranh chdp lao dong theo
quy dinh ctia Bo luat Lao dong?®; hoa giai
tranh chip déat dai theo Luat Pat dai nim
2024%*; hoa giai tranh chap thuong mai theo
Nghi dinh sd 22/2017/ND-CP  ngay
24/02/2017; hoa gidi tai Toa an theo Luat
HGDT.

Hoa giai tai Toa an theo Luat HGPT la
mot loai mé hinh hoa giai nim ngoai to tung
va dugc quy dinh tai Luat HGDT.

2.3. Mt s6 wu diém ciia vigc gidgi quyét
cdc tranh chdp din sw theo Ludt Hoa gii,
doi thoai tai Toa dn so sdnh véi Bj ludt Té
tung dan sw

Thir nhat, Luat HGDT gitp tao moi
truong giao tiép than thién, an toan cho cac

21 Vi Thi Hoa, Mgt s van dé co ban vé qué trinh
xay dung va trién khai thi hanh Ludt HGPT, Tap chi
Toa an nhan dan, 2021, sb 17, tr.40.

22 |_yat Hoa giai ¢ co so s6 35/2013/QH13.

2 B9 luat Lao ¢dong nim 2019.

24 Luat Dat dai nam 2024.

44

bén?>: Mo hinh hoa gidi dugc phat trién boi
dua trén hoc thuyét “Win-Win solution %,
c6 nghia la hoa gidi khong phan xur ai diing
hay ai sai, dong thoi két qua ciing khong
phan dinh bén nao thing, bén nao thua ma
ca hai bén déu thing. Co ché giai quyét nhu
vy tao cho cac bén méi trudng giao tiép
gan giii, than thién, an toan va cung hudng
dén két qua giai quyét. Boi 18, ban chit cia
hoa giai khong nhim phan muc dich xéic
dinh ngudi thing, nguoi thua ding hay sai;
ddng thoi cac duong sy sau phién hoa giai
van gitt duoc tinh cam trong cudc sdng,
cling nhu quan h¢ trong hop tac kinh doanh.
Pay 1a yéu t6 khac biét cuia hoa giai so voi
co ché giai quyét tranh chap khac. Hoa giai
c6 thé dua ra mot giai phap nhanh chong dé
gidi quyét tranh chap hodc dua ra cac lya
chon cho cac bén, bsi 18 viée cac bén tién
hanh giai quyét bing mot phién toa xét xur
c6 thé mat nhiéu thoi gian hon dé dat duoc
két qua. Mot dicu dang chi ¥ 1a hoa giai cho
phép cac bén chia sé cam xuc, nhiing ky
vong khac nhau, nhiing loi ich va nhu cau
co ban khong thé nam bt hodc chira dung
trong cac van ban phép luat.

Thir hai, Luat HGDT mang tinh bi mat:
Giir bi mat cac thong tin trao doi trong qua
trinh hoa gidi, cling c6 thé hiéu 1a xay dung
va duy tri méi quan hé dic biét gitta HGV
va cac bén tranh chap?’. Bao mat cac thong
tin trong qué trinh hoa giai la mdt trong

% Center for Democracy and Governance, Bureau for
Global Programs, Field Support, and Research, U.S.A
Agency for International Development, Washington,
D.20523-3100, ADR Practitioners Guide, Technical
Publication Series March 1998, p. 6.

% A, Bowen, Using classic social media cases to
distill ethical guidelines for digital engagement,
Journal of Mass Media Ethics, 28, 2013, p. 119-133.
27 Hoang Minh Khoi va Hoang Bao Ngoc, Bi mat
trong hoa gidi thuwong mai ngodi Toa an, Tap chi
Nghién ctu lap phép, sb 24 (304), 2015, tr. 12.
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nhimng nguyén tic co ban ma cac bén phai
chip hanh, tir d6 thay dwoc uu diém cua
phuong phap hoa giai. So v6i co ché xét xir
cong khai theo BLTTDS, moi ngudi déu c6
quyén tham dy; con phién hoa giai duoc t6
churc trong phong riéng, trong dé c6 su tham
gia cuia HGV va cac bén, qua do tao cho cac
bén su thoai mai, tin tuong dé ngdi lai cing
nhau tim ra cadc gidi phap cho nhiing mau
thuan. Pong thoi, trong qué trinh hoa giai
cac duong sy phai cam doan vé viée gt bi
mat nhiing thong tin ma minh biét duoc
trong qua trinh phién hoa giai. Pay 1a yéu t6
quan trong tao nén sy thanh cong ciia budi
hoa giai. Nguyén tic bao mat thong tin
trong hoa giai xudt phat tir quyén tu dinh
doat cia cdc bén khi tham gia phién hoa
giai. Pay ciing chinh 12 miu chét cua hoa
giai thanh va 1a vu diém cia hoa giai so véi
phuong thirc khac. Do d6, cac thong tin sé€
dugc bdo mat, qua do it anh hudng dén bi
mat riéng tu, hoat dong kinh doanh...

Thir ba, Luat HGDT gitip cac bén chim
dut nhitng tranh chap mot cach tét dep: Co
ché xét xtr theo BLTTDS sé& giai quyét cho
bén thang, bén thua; mot s truong hop ca
hai bén déu thua nhu truong hop Toa an ra
phan quyét chi chip nhan mot phan d6i véi
yéu cau khoi kién cua nguyén don. Tuy
nhién, néu cac tranh chép thong qua viéc
giai quyét bang co ché hoa gidi, cac bén co
thé tu nguyén dua ra cac thda thuan vé
nhiing giai phap dé hoa giai thanh. Do do,
két qua cac ndi dung gidi quyét tranh chép
hoa giai thanh s& xuat phét tir ¥ chi, nguyén
vong cua cac duong sy, cac bén déu hai
Iong; hay noi cach khac, khi hoa giai thanh
s€ khong co ké théng, nguoi thua, tham chi
cd nguoi con ndi hoa gidi thanh 1a giup cho
cac bén tranh chap “déu thang”. Thuc tién
xét xir cho thy, cac tranh chip sau khi hoa

giai thanh dugc cac bén duong sy ty nguyén
thi hanh &n, theo cac ndi dung van dé ma ho
da thoa thuan cam két va cac bén thuc hién
mot cach nhanh choéng, dé dang thuan loi;
“Tham chi la thi hanh ngay tai phién hoa
gidi do cdc bén tw théa thudn, thong nhat
phirong én giai quyét tranh chap 8.

Thur tuw, Luat HGDPT giup cac cac bén
duong sy tiét kiém duoc chi phi, thoi gian:
Hoa giai dugc coi 1a mot co ché tiét kiém
thoi gian va tién bac khong chi cho cac bén
ma con cho ca Nha nuc?. Hoa gidi tao ra
két qua nhanh hon, véi chi phi t6 tung thap
hon trong hé théng tu phap va c6 thé thich
tmg voi nhu cau hodc tinh hudng nhat
dinh®. Do d6, hoa giai c6 thé gitp cac
duong sy chii dong hon trong viéc sap xép
dia diém, thoi gian va cach thuc lam viéc
sao cho hop 1y. HGV c¢6 thé chu dong lam
viéc vdi cac bén trong hodc ngoai gio hanh
chinh, dia diém lam viéc c6 thé tai tru s&
hodc bén ngoai tru s¢ cua Toa an, sao cho
phii hop véi hoan canh, diéu kién, nhu cau
clia cac bén. Cac bén ciing co thé dé nghi
budi hoa giai dugc thyc hién bang hinh thirc
tryc tiép hodc hinh thirc khac phu hop véi
diéu kién cua cac bén. Pdi v6i giai quyét
theo BLTTDS, thoi gian giai quyét doi voi
mot tranh chap trung binh khoang 07 thang
(tinh tir luc Toa an nhan don dén khi Toa an
ra phén quyét bang ban an so thim), trudng
hop tranh chap tiép tuc dugc giai quyét &
cap phuc tham thi thoi han s& kéo dai. Pa

28 Téng Anh Hao, Ky ndng hoa gidi cac vu viéc dan
sur tgi Toa an, tai lidu boi dirong nghiép vu hoa gidi,
déi thogi tai Toa an, Hoc vién Toa an, 2022, tr. 49.

2 G. Falk, G. Koren, Gernot and Zivisrechts,
Mediations-Gesetz, Kommentar, zum Zivmediat G,
Osterreich, Wien, 2005, p. 35.

30 L. Susskind and C. Ozawa, Mediated Negotiation
in public sector, 27, Am Behavioral Scientist, 1983,
p. 255-256.
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phan cac tranh chap duoc hoa giai “cdc bén
khéng phdi chiu chi phi t6 tung; viéc tiét
kiém thoi gian, céng sirc ciing la tiét kiém
chi phi cho cdac bén tham gia hoa giai”®'.
Do d6, khi cac bén lua chon co ché giai
quyét tranh chip bang hoa giai: “Ho sé wdc
tinh chi phi va loi ich va co xu hwong lya
chon cdc phwong phdp gidi quyét tranh
chdp cé chi phi thap*.

Thur nam, Luat HGDT gitup giam bot ap
luc cho hé théng Toa 4n va cong tac thi
hanh 4n: Hoa gidi c6 vai tro quan trong
trong viéc giai quyét nhanh chong, dirt diém
va phat huy tac dung rat 16n trong viéc giai
quyét cac tranh chip mau thuan®. Tham
chi, “ngay ca ¢ quéc gia van néi tiéng hay
kién tung nhu My, 95% cdc vu khiéu kién
déu cham dirt boi hoa gidi”**. Nhiing dic
diém wu viét ctia hoa giai thanh nhu: Hoa
giai thanh gitip giai quyét triét de, hidu qua
cac tranh chdp ma khong phai mé phién toa
xét xur; vu viéc khong phai trai qua thu tuc
so tham, phuc tham, giam ddc tham nhiéu
cap xét xir theo quy dinh cia BLTTDS; qua
d6 giam bt nhitng ap luc cho hé thong Toa
an. Muc dich chinh ctua hoa giai l1a tim ra
cac giai phap hiéu qua dé giai quyét, chu
khong nham phan quyét viéc ai ding hay ai
sai. Pong thoi, “két qua hoa gidi thanh

31 & Thi Hang, Hoat dong hoa gidi thirong mai
trong xu thé ting cwong phiong thic gidi quyét
tranh chdap thay thé ¢ nuoc ta hién nay, Tap chi Toa
an nhan dan sb 23, 2021, tr.33.

32 Pham Thi Hang, Loi ich ciia hoa gidi, doi thoqi tai
Toa dn trong twong quan so sinh véi 10 tung,
https://tapchitoaan.vn/bai-viet/phap-luat/loi-ich-cua-

hoa-giai-doi-thoai-tai-toa-an-trong-tuong-quan-so-sa
nh-voi-to-tung, cong bd ngay 27/5/2021, truy cap
ngay 05/7/2023.

3 Nguyén Vinh Hung, Nhitng vu viéc khong tién
hanh hoa gidi tai Toa an theo Ludgt HGDT, Tap chi
Toa an nhan dan, s6 19, 2021, tr.11.

3 Pham Duy Nghia, Gi4o trinh Ludt Kinh té, Nxb.
Cdng an nhan dan, Ha Noi, 2015, tr. 407.
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duwoc Toa an cong nhdn bdng thu tuc nhanh
chong va co gia tri thi hanh nhw ban dn khi
cé yéu cau cua dwong sw va sé duwoc cdc
bén tw nguyén thi hanh ma khéng cdn dén
sw can thiép ciia co quan thi hanh an .

Thye sau, Luat HGDT giup nang cao
tinh thdn doan két, gbp phan dam bao an
ninh trat ty: Hoa giai co thé giai quyét cac
tranh chdp nhiéu bén va la phuong phép ly
tuong dé giai quyét cac nguyén nhin xung
dot mau thuan trong xa hoi%. Do d6, hoa
giai gop phan dang ké trong viéc lam han
ché cac don khiéu nai, don t6 céo kéo dai,
vuot cap, dic biét 1a cac tranh chap c6 tinh
chat phuc tap, lién quan dén nhiéu duong
su. P6i v6i nhitng tranh chdp mau thufn,
néu duoc hoa giai thanh kip thoi sé tranh
phét sinh thanh nhitng mau thuan phuc tap,
nhiing tranh chap don gian s& khong tré
thanh phtrc tap. HGV thong qua viéc giai
thich, phan tich phap luat cho cac duong su
gop phan ning cao hiéu qua hiéu biét phap
luat cho duong su, qua d6 hinh thanh y thirc
vé viéc chap hanh quy dinh cta phép luat,
nham tranh nhitng mau thuin twong tu tiép
tuc xay ra.

3. Thuyec tién thi hanh Luit Hoa giai,
déi thoai tai Toa 4n trong thoi gian qua

Qua hai nim trién khai thi hanh Luat
HGDT (Thoi gian tinh tir ngay Luat HGDT
¢6 hiéu lyc ngay 01/01/2021 dén ngay
01/7/2022), cac cép Toa 4n nhan duoc s
lugng 1a 541.962 vu viéc va da chuyén sang
Trung tdm hoa giai 1a 114.332 vu viéc; da
giai quyét 1a 64.676 vu viéc (Cu thé: Nam

% Nguyén Thi Diéu Trinh, Mgt sé virong mac va
kién nghi hoan thién Ludgr HGPT, Tap chi Toa an
nhén dan, s6 20, 2021, tr. 19.

3% Robert Zeinemann, The Characterization of Public
Sector Mediation, 24 Environs Envtl. L. & Pol’y J,
2000, p. 54.



PHAP LUAT VE HOA GIAL..

2021 1a 10.430/28.004; 07 thang dau nim
2022 1a 54.246/86.332 vu viéc)*'.

Trong nim 2021, cic cdp Toa an tién
hanh tuyén dung, bdi dudng, bd nhiém
HGV:; chuin bi déy du cac co s& vat chét
thanh 1ap Trung tAm hoa giai... Bén nay, cac
Toa 4n da bo nhiém duge hon 3.000 HGV*,
Mat khac, tinh hinh dich bénh Covid-19
cling anh hudng dén cong tac thi hanh Luat
HGDT. Trong nam 2022, tinh hinh thi hanh
Luat HGPT da dat duoc nhitng két qua
chuyén bién kha quan hon, dac bi¢t la két
qua sd luong giai quyét da gia ting. Tuy
nhién, s6 luong cac vu viéc chuyén qua
Trung tdm hoa giai con chiém ty 1é thap so
voi s lugng don ma Toa an da nhén duogc.
Qua thyc tién thi hanh, c6 thé thiy mot sb
nguyén nhan nhu sau®®:

Thir nhdt, viéc tuyén truyén, phd bién
Luat HGDT va tuyén chon, bé nhiém HGV
tai cac dia phuong ¢ vung sau, mién nii,
con gip nhiéu kho khan, nhét 1a kho khan
trong viéc tuyén chon nhitng HGV c¢6 du
cac diéu kién, tiéu chuan. Tinh dén cudi

37 Nguyén Van Du, Két qua trién khai thi hanh Ludt
Hoa gidi, doi thoai tai Toa dn — Nhitng khé khan,
vueong mdc va giai phdp khdc phuc, https://tapchi
toaan.vn/ket-qua-trien-khai-thi-hanh-luat-hoa-giai-do
i-thoai-tai-toa-an-%C2%A0%E2%80%93-nhung-kh

0-khan-vuong-mac-va-giai-phap-khac-phuc7123.htm
17, cong bd ngay 13/9/2022, truy cip ngiy
04/01/2025.

38 Nguyén Hoa Binh, Toa &n nhan dan tiép tuc phat
huy thanh tich da dat dwoc, né luc phdn ddu thuc
hién thang loi Ngh; quyér Pai hgi dai biéu toan quac
lan thiz X111 ciia Pdng, Tap chi Toa an nhan dan, s6
17,2022, tr.2. ‘

3 Nguyén Vin Du, Két qua trién khai thi hanh Lugt
HGPT — nhitng khé khan, vieong mdc va giai phap
khcc phuc”, Tap chi Toa an nhan dan, sé 17, 2022,
tr.10.

nam 2022, sé lwong HGV dugc bd nhiém 1a
9.987 ngudi, con thip so véi chi tiéu dé ra®.

Thir hai, mot s6 ky nang caa HGV khi
hoa gidi con han ché, chéng han nhu mot sb
HGV 16n tudi tuy co nhimg kinh nghiém
song va chuyén mén nhung lai gip kho
khian vé cong nghé thong tin. Pong thoi,
mot s6 Toa an c6 co s& vat chét chua dﬁy du
nén kho khin trong viéc sap xép phong lam
viéc cho Trung tim hoa giai. Mot s6 duong
su khong lya chon hoa gidi tai Trung tdm vi
duong su chua thyc sy nhan thic ro vé co
ché nay nén thuong co tim Iy e ngai mat
thoi gian.

Trong thdi gian qua, Toa an c6 sé luong
giai quyét hoa giai thanh, ddi thoai thanh c6
ty 16 cao gdm: “Hai Phong (1.505 vu viéc
hoa giai thanh, d6i thoai thanh/2.261 vu
viéc chuyén sang hoa giai, d6i thoai/4.576
don khoi kién, don yéu ciu nhan dugc),
Binh Duong (946/2.548/6.269), Quang
Ninh  (938/1.893/4.460), Ngh¢ An
(615/2.119/4.708), Ha Noi
(535/1.940/11.136)"*,

Tuy nhién, két qua hoa giai thanh chu
yéu 1a vé hon nhan va gia dinh (chiém trén
70%); con cac tranh chap dan su hoa giai
thanh c6 ty 1¢ con thap, nguyén nhan la do
cac tranh chap dan sy da dugc hoa giai nhicu
lin & cip co so nhung khong thanh nén
duong sy méi tién hanh ndp don khoi kién
tai Toa an. Déng thoi, mot s6 Toa an khong
¢6 tranh chap dan sy chuyén sang Trung tim
hoa giai nén cac HGV khong c6 viée dé 1am.
Mt khéc, mot sb Toa an c6 sb lugng hd so
chuyén sang Trung tdm hoa giai nhiéu nhung

40 Quyét dinh s6 451/QD-TANDTC cua Toa an nhan
dan tdi cao ngay 27/4/2022 quy dinh s6 luong HGV.
41 B4o c4o tinh hinh trién khai thi hanh Luat HGDT
s6 04/BC-TANDTC ngay 06/01/2022 cua Toa &n
nhan dan tdi cao.
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sd luong HGV it, khong c6 bd phan giup
viéc; do d6 HGV phai tuy lam tat ca cac thu
tuc t6 tung... 1am anh huéng dén hiéu qua
cua Trung tim hoa giai*?.

4. Mot s6 vwéng mic, bat cip trong
thuec tién thi hanh

Thir nhdt, vé trudng hop quyét dinh
cong nhan hoa giai thanh dugc cac bén
théng nhat mot phén quy dinh tai khoan 6
Diéu 33 Luat HGDT. Vén dé dit ra, trudong
hop cac bén thoa thuan, théng nhéit duoc
mot phan (Quyét dinh dugc mot phan) thi
Quyét dinh thoéa thuan, théng nhét dugc mot
phan cé bat budc phai “cho” hay khéng?
Néu trong cac truong hop sau day:

Truong hop 1: Sau khi Toa an ban hanh
Quyét dinh duoc mot phén, Toa an co6 phai
chuyén Quyét dinh nay qua Co quan thi
hanh &n dan sy (Co quan THADS) dé thi
hanh theo quy dinh tai khoan 2, 3 Diéu 35
Luat HGDT hay khong? Hay “cho” c&c bén
tiép tuc giai quyét phan con lai chua thng
nhat. Boi 18, Quyét dinh nay, ngoai cac ndi
dung cac bén thoa thudn thi Toa an con
tuyén vé thi hanh an dan sy. Hién nay, chua
c¢6 su thong nhét gitra quy dinh nay trong
Luat HGDT voi cac van ban phép luat co
lién quan nhu Luat Thi hanh 4n dan sy nam
2020 (Luat THADS). Khi quy dinh vé cac
ban an, quyét dinh thudc thdm quyén thi
hanh ctia Co quan THADS thi Luat THADS
chua ghi nhan quyét dinh cong nhan két qua
hoa gidi thanh tai Toa 4an theo Luat
HGDT*.

42 B4o c4o tinh hinh trién khai thi hanh Luat HGDT
s6 04/BC-TANDTC ngay 06/01/2022 cua Toa an
nhén dan tdi cao.

43 Huynh Thi Nam Hai, Mgt s6 quy dinh vé hoa gidi
tai toa dan trong Ludt HGDT, Tap chi Toa &n nhan
dan, s6 6/2022, tr.32.
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Truong hop 2: Quyét dinh dugc mot
phén bi hity theo quy dinh tai khoan 2 Diéu
38 Luat HGDT thi Quyét dinh nay s& gii
quyét nhu thé nao trong trudng hop phan
khong thoa thuan, théng nhat giita cac bén
van dang tranh chip theo BLTTDS*.

Thir hai, vé& truong hop duong su can
stra d6i, bd sung don khai kién tai khoan 1,
2 Piéu 16 Luat HGDT. Bé hudng dan DPiéu
nay, tai Piéu 2 Thong tu sd 03/2020/TT-
TANDTC cta Chanh an Toa an nhan dan
t5i cao (TANDTC) ngay 16/11/2020
(Thong tu sé 03) quy dinh nhu sau:

“1. Khi nhan dwoc don khoi kién tranh
chcfp dan sw kem theo tai liéu, chung cir
theo quy dinh tai Piéu 190 cia BLTTDS,
Toa an ghi vao s6 nhan don, xdc nhan viéc
nhan don theo quy dinh tai khoan 1 Piéu
191 cua BLTTDS.

2. Trong thoi han 02 ngay lam viéc ké
tr ngay nhdn dwoc don khoi kién, don yéu
cau theo quy dinh tai khoan 1 Piéu nay, bé
phan tiép nhdn don xem xét don va bdo cdo
dé Chanh én xir Iy don nhir sau:

a) Phén cong Tham phan xem xét, gidi
quyét don theo quy dinh cia BLTTDS néu
vu viéc dan su thuoc truwong hop quy dinh
tai céc khoan 1, 2, 4, 5, 6 va 7 Piéu 19 ciia
Ludt HGPT; cac diém a, b, ¢, d va g khoan
1 Diéu 192 ctia BLTTDS;

b) Thuc hién thu tuc thong bdao cho
ngueoi khoi kién, ngwoi yéu cau biét vé
quyén dwoc lya chon hoa giai va lywa chon
HGYV theo quy dinh tai Diéu 3 ciia Thong tw
nay néu khéng thuéc trieong hop quy dinh
tai diém a khodn 2 Diéu nay”.

44 BUi Ai Gibn, Ban vé thi tuc ra quyér dinh cong
nhdn hogc khéng cong nhdn két qud hoa gidi thanh,
doi thogi thanh tgi tda &n, Tap chi Toa &n nhan dan,
$6 3/2022, tr.35.
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Tai diém a, muc 1; diém a, d muc 2
Phan I ban hanh kém theo hudng dan quy
trinh hoa giai caa Chi thi s6 02/2022/CT-
CA ngay 14/3/2022 cua Toa an nhan dan
(TAND) tbi cao vé ting cudng cong tac
hoa giai theo Luat HGDT (Chi thi s 02)
quy dinh:

“I. Nhén don khéi kién, don yéu cau

a) Khi nhdan dwoc don khoi kién tranh
chd'p dan sy va tai liéu, chirng cir kem theo,
Bé phdn tiép nhan don cia Toa én ghi vao
s6 nhdn don, xdc nhdn viéc nhdn don theo
quy dinh tai khodn 1 Diéu 2 cia Théng tw
56 03 vé nhan va xir ly don va thuc hién viéc
tuyén truyén, phé bién vé Ludt HGPT cho
nguoi khoi kién, nguwoi yéu cau tai ban nhan
ho so néu nguwoi khoi kién, ngwoi yéu cau
ngp don truc tiép tai Toa dn; HGV tuyén
truyén dwoc Chéanh dn phdn céng thiee hién
viéc tuyén truyén, phé bién Ludt ciing voi
B¢ phan tié’p nhan don cua Toa an...

2. Xt Iy don khéi kién, don yéu cdu

a) Toa dn tién hanh xir 1y don theo quy
dinh tai Thong tw 56 03...

d) Khi nhin théng tin phdn héi cia
nguwoi khéi kién, nguoi yéu cau, nguwoi bi
kién vé viéc lwa chon hodc khong lya chon
hoa giai tai Toa an, lva chon HGV, HGV
thyc hién cdc nhiém vu sau day:

- Huéng dan nguoi khéi kién, ngueoi yéu
cau, nguoi bi kién thuc hién thu tuc phan
héi y kién doi véi Toa an theo quy dinh tai
Thong tw s6 03 néu vu viéc dan su khong
thuoc truong hop quy dinh tai cdc khoan 1,
2, 4,5, 6va 7 Diéu 19 cua Lugt HGPT; cic
diém a, b, ¢, d va g khoan 1 Piéu 192 ciia
BLTTDS”.

Nhu vay, ddi chiéu véi cac quy dinh
néu trén, truong hop don khéi kién cé hinh
thire, noi dung chua day da hodc chwa dung

ma can sira d6i, bd sung thi Luat HGDT
chwa quy dinh van dé nay, cu thé nhu sau:

Mot la, tai Diéu 2 Thong tu sb 03 va
diém a, muc 1; diém a, d myc 2 Phan I ban
hanh kém theo Hudng dan quy trinh hoa
giai cua Chi thi s6 02 déu quy dinh din
chiéu cac diém a, b, ¢, d va g khoan 1 Diéu
192 BLTTDS.

Tuy nhién, cic diém néu trén ciia khoan
1 Piéu 192 BLTTDS chi quy dinh vé tra lai
don khoi kién, hau qua cua viée tra lai don
khoi kién, chtr ciing khong quy dinh vé trinh
tu yéu cau dwong sy sira doi, bd sung don
khoi kién.

Hai 1a, mac du ndi dung va hinh thirc
don khéi kién da dugc quy dinh trong
BLTTDS*, dong thoi, Hoi dong tham phan
TANDTC ciing d3 ban hanh nhidu biéu
mau 4p dung thong nhét trong hoat dong t6
tung, tuy nhién khong phai truong hop nao
khi ndp don khai kién ciing dat yéu cau.
Trong thyc té, ¢ khong it truong hop khi
Toa an nhan dugc don khoéi kign khong
dam bdo nodi dung va hinh thirc theo mau
da dugc quy dinh. Vi vay, khi xdy ra
truong hop nay, c6 hai quan diém xur 1y

khac nhau, nhu sau?®:

Quan diém thir nhdt cho rang: Toa &n
nhan don, thong bido cho nguoi khoi kién,
ngudi yéu cau stra doi, bd sung don khoi
kién theo quy dinh ciia BLTTDS.

Quan diém thir hai cho rang: Toa &n
tiép tuc thuc hién viéc thong bao quyén lwa

% Nghi quyét s6 01/2017/NQ-HDTP ngay
13/01/2017 cua Hoi dong Tham phan Toa &n nhan
dan toi cao ban hanh mot s6 biéu mau trong t6 tung
dan su; Nghi quyét s6 04/2018/NQ-HDTP ngay
09/8/2018 cua Hoi ddng Thiam phan Toa an nhan dan
t6i cao ban hanh mét sb biéu mau trong giai quyét
viéc dan su.

46 Nguyén Thi Diéu Trinh, tldd, tr. 17.
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chon hoa gidi va lya chon HGV cho nguoi
khoi kién, ngudi yéu cau.

Vén dé dit ra 13, truong hop hoa giai
khong thanh, vy viéc phai chdm dit hoa giai
va chuyén sang giai quyét theo quy trinh t6
tung déan sy theo quy dinh tai khoan 1 Piéu
41 Luat HGDPT, Toa an s€ thu ly vu viéc,
hay s€ quay lai thu tuc xur ly don?

Qua nghién curu cac quy dinh cua Luat
HGDT, tac gia dong tinh voi quan diém thir
hai; boi 1& theo quy dinh tai khoan 1 Diéu 2
va khoan 1 DPiéu 3 Théng tu s6 03 thi “Toa
an nhdan don, vao s6 nhdn don, xdc nhdn
viéc nhdn don theo quy dinh tai khodn 1
Diéu 191 ciia BLTTDS...”. Tai khoan 1
Piéu 191 BLTTDS chi quy dinh vé thu tuc
tiép nhan don va thoi han xtr Iy don chir
khong c¢6 quy dinh vé sira chita, bo sung
don khoi kién nhu quy dinh tai khoan 3
Diéu 191 BLTTDS. Do d6, Toa an ¢6 thé ap
dung khoan 2 Piéu 2 cta Thong tu sé 03,
thyc hi¢n viéc thong bao quyén Iwva chon
hoa giai va lga chon HGV cho nguoi khoi
kién, mién sao vu viéc thudc tham quyén
giai quyét cia Toa an. Mat khac, khoan 9
ctia Diéu 16 Luat HGDT quy dinh thoi gian
nhan, giai quyét don theo Luat HGDT
khong tinh vao thoi hiéu khéi kién, thoi han
xtr 1y don theo quy dinh ciia BLTTDS, néu
truong hop tranh chap dugc giai quyét theo
BLTTDS. Vi viy, néu sau khi hoa giai
khong thanh tranh chdp phai chuyén qua
giai quyét theo BLTTDS thi Toa 4n ap dung
quy dinh tai khoan 3 Piéu 191 BLTTDS
yéu cau sira chira, bo sung don khoi kién.
Tuy nhién, dé tranh sy lung ting trong viéc
ap dung phép luat, trong thoi gian tdi can
sira d6i, bd sung Piéu 16 Luat HGDT theo
hudéng quy dinh rd rang hon va phu hgp voi
cac quy dinh khac cua Luat.
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Thik ba, truong hop ngudi cd quyén loi
nghia vu lién quan c6 quyén tir chdi tién
hanh hoa giai hay tir chéi HGV quy dinh tai
khoan 7, 8 Diéu 16 Luat HGDT nhu sau:

“7. Toa én théng bdo bang van bdn vé
viée chuyén vu viéc sang hoa gidi va vin
ban chi dinh HGV cho HGV, nguoi khoi
kién, nguoi yéu cau, nguwoi bi kién, nguoi cé
quyén loi, nghia vu lién quan.

Truong hop HGV dwoc lwa chon thuoc
danh sach HGV ciia TAND cdp huyén khdc
thi van ban chi dinh HGV phai dwoc gui
cho Toa an do.

8. Trong thoi han 03 ngay lam viéc ké
tr ngay nhan dwoc thong bao cua Toa an
quy dinh tai khoan 7 Piéu nay, nguoi bi
kién phdi tra loi bang vin ban hodc bang
hinh thike khdc vé viéc dong y hodc khéng
dong y tién hanh hoa gidi. Hét thoi han nay
thi tuy tung truong hop ma xu ly nhw sau:

a) HGV tién hanh hoa gidi néu nguwoi
bi kién dong ¥ hoa gidi hodc khéng tra 1oi
Toa an;

b) Tham phdn phu trach hoa gidi chi
dinh HGV khdc néu nguoi bi kién dé nghi
thay doi HGV:

¢) Toa an chuyén don dé xir Iy theo quy
dinh ciia phdp ludt vé t6 tung néu nguwoi bi
kién khéng dong y hoa gidi”.

Nhu vy, tai khoan 7 Diéu 16 cua Luat
HGPBT quy dinh Toa an thong bao bang vin
ban vé viéc chuyén vu viéc sang hoa giai va
van ban chi dinh HGV cho ngudi co quyén
lgi, nghia vu lién quan. Tuy nhién, khoan 8
Diéu 16 Luat HGDT lai bo sét quy dinh
nguoi co quyén loi, nghia vu lién quan c6
phai tra 10i vé viéc dong y hodc khong dong
y tién hanh hoa giai hay khong ciing nhu ho
¢6 quyén tir chdi HGV hay khong? Trong
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khi d6, ngudi cb quyén loi, nghia vu lién
quan dugc quy dinh:

Mgt 14, tai khodn 6 Diéu 2 Luat HGDT
quy dinh: “Cdc bén tham gia hoa gidi la ca
nhan, co quan, t6 chirc cé lién quan dén
tranh chdp ddin sw theo quy dinh cia
BLTTDS”.

Tai diém a, d khoan 1 Diéu 8 Luat
HGPDT quy dinh vé quyén, nghia vu cta cac
bén tham gia hoa gidi tai Toa an:

“a) Péng ¥ hodc tir choi tham gia hoa
gidi hodc cham dirt hoa gidi;

b) Truwc tiép hodc théng qua nguoi dai
dién quy dinh tai khoan 2 va khodn 3 Piéu
25 cua Luat nay tham gia hoa giai;

¢) Lua chon HGV trong danh sach HGV
cia Toa dn cé tham quyén gidi quyét vu
viéc dan su; truong hop thuoc tham quyén
gidi quyét ciia TAND cdap huyén thi c¢é thé
lva chon HGV cua TAND cdp huyén khac
trén cung pham vi dia gioi hanh chinh voi
TAND ccfp tinh;

d) Dé nghi thay déi HGV theo quy dinh
cua Ludt nay”

Hai 13, trong cic vu an tranh chip thi
nguoi co quyén loi, nghia vu lién quan co ¥
nghia quan trong trong viéc giai quyét vu
an, két qua cta viéc hoa giai thanh c6 lién
quan d&én quyén lgi cia ho. Piéu nay da
duoc huéng dan tai diém c, muc 2 Phan II
ban hanh kém theo Huéng dan quy trinh
hoa giai ctia Chi thi s6 02 nhu sau:

“Thanh phan bdt budc phdi tham gia
phién hoa gidi gom: Nguoi khoi kién, nguoi
yéu cau; nguoi bi kién; nguoi ¢é quyén lyi,
nghia vu lién quan dén tranh chdp. Nguoi
c6 quyén loi, nghia vu lién quan la nguoi
khi hoa gidi cdc néi dung tranh chdap lam
danh huong dén quyén hodc nghia vu ciia ho.
Pay la van dé rat quan trong va rat khé xdc

dinh, néu HGV khéng nghién civu kj thi sé
dé thiéu nguoi c6 quyén loi hodc nghia vu
¢ lién quan, lam cho két qua hoa gidi
thanh khong dwoc cong nhan. Vi du: Péi
twong ong A va ba B tranh chdp la di san
cua cu C, ma hang thira ké thir nhdt cia cu
C gom 4 nguoi: Ong A, éng B, éng D va
ong D. Nhie vy, khi gidi quyét tranh chap
di san ciia cu C thi sé lién quan dén quyén
thira ké ciia ong D va éng B cho nén ho la
ngueoi c6 quyén loi, nghia vu lién quan”.

Thir tw, vé thii tuc chi dinh HGV: Theo
quy dinh tai diém ¢ khoan 1 Piéu 8, Piéu
16, 17 Luat HGPT thi cac bén c6 quyén lya
chon HGV d¢ giai quyét, nghia 1a nguoi
khoi kién va nguoi bi kién déu c6 quyén Ivra
chon HGV. Trudong hop nguoi khoi kién da
lwa chon HGV hodc do Toa an chi dinh,
thong tin cia HGV sau d6 s& dugc giri dén
cho nguoi bi kién biét. Trong trudng ngudi
bi kién dé nghi thay d6i HGV theo quy dinh
tai diém b khoan 8 Diéu 16 Luat HGDT thi
ap dung quy dinh tai khoan 5 Diéu 17 Luat
HGDT: “Thdm phdn phu trach hoa gidi ciia
Toa dn noi gidi quyét vu viéc tiw minh chi
dinh HGV...”. Véan dé dt ra 1a, néu Luat
HGDT chua quy dinh 13 trong truong hop
Thim phan phu trach hoa gidi chi dinh
HGV nhung cac bén déu khong dong v véi
HGV ma Tham phan di chi dinh thi giai
quyét nhu thé nao?

5. Mot so dé xuat, kién nghi

Thir nhdt, can phd bién va tuyén truyén
cac quy dinh cua Luat HGDT dé nguoi dan
¢6 thé ndm 6 cac quy dinh cua Luat HGPT.
Bén canh dé, tao phuong thirc khuyén khich
cac duong sy thoa thuan giai quyét cac
tranh chip dan sy bang co ché hoa giai theo
trinh ty, thu tuc quy dinh tai Luat HGDT.
Viéc tuyén truyén khong nhiing phai dam
bao nhanh chéng, kip thoi, ma con phai
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dung va trang (dap Gng dugc yéu cau va
phul hop véi tinh hinh thyec tién tai co quan,
don vi, cling nhu toan hé théng TAND)...
Dong thoi, cAn nghién ctru va tién hanh
nhiéu phuong thirc tuyén truyén dam bao su
phong pht va linh hoat nhu: T chtrc cac
cudc thi tim hiéu, cac budi toa dam dé chia
s¢ kinh nghiém...

Thir hai, can ting cudng tap huan va bdi
dudng dé nang cao ky ning, trinh d6 cho
HGYV, ciing nhu Tham phan, Thu ky, gitp
cho cac chu thé nay hiéu 1d cic quy dinh
cua Luat HGDT. Déng thoi, Toa an can lua
chon ngudi dap mg du diéu kién, tiéu
chuan lam HGV. Ngudén HGV 1a nhiing
ngudi co tin nhiém cao trong xa hoi. Dé
tuyén chon duoc nguén HGV chit lugng,
Tda 4n can tich cuc trong cong tac tuyén
truyén vé céac chinh sach, co ché cua Luat
HGDT dé tuyén chon ho tham gia lam
HGV. Mit khac, viéc phan cong HGV tién
hanh hoa giai phai phu hop vé1 muac dg, tinh
chét tranh chép ddi véi tung vu viéc cu thé.

Thir ba, vé dao dirc cia HGV: Trong
hoat dong hoa giai ¢ cac nudc trén thé gioi,
yéu cau cua HGV 1a phai tudn thu céc tiéu
chuan dao duc. Quy tic dao duc cia HGV
thuong yéu cau ho phai vo tu, tranh mau
thudn vé lgi ich, ton trong quyén ty dinh
doat cua cac duong sy va bao v¢ tinh bi mat
trong qua trinh hoa giai gitta cac bén. Bo
quy tic d6 13 cac tiéu chuén mau vé hanh vi
ung xu cua HGV. Do do, Viét Nam nén ban
hanh quy tic dao duc cia HGV.

Thir tw, can quy dinh vé truong hop céac
duong su thoa thuan dugc mot phén noi
dung thi c¢6 phai chuyén Quyét dinh nay qua
Co quan THADS dé thi hanh theo khoan 2,
3 Piéu 35 Luat HGDT hay khong? Theo
quan diém cua tac gia, trong trudng hop cac
bén thoa thuan dugc mot phan ma phan thoa
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thuan dugc khong lién quan hay anh huong
dén phan khong thoa thuan thi Toa éan
chuyén Quyét dinh nay cho Co quan
THADS d¢ thi hanh theo khoan 2, 3 Diéu
35 Luat HGDT.

DPbi voi truong hop Quyét dinh thoa
thuan, théng nhat duoc mot phan bi huy
theo quy dinh tai khoan 2 Piéu 38 Luat
HGDT, theo quan diém cua tac gia, Toa an
cin ctr vao khoan 2 Dicu 40 Luat HGDT dé
chiam dut hoa giai tai Toa 4n va HGV giai
quyét theo quy dinh tai khoan 1 Piéu 41
Luat HGDT.

Thir ndm, dé tranh sy lang ting trong
viéc ap dung phép luat, can stra doi, bd sung
Diéu 16 Luat HGDPT theo hudng quy dinh
rd rang va phu hop hon véi cac quy dinh
khac ctia Luat, cu thé cdn bd sung nhu sau:
“Truwong hop don khéi kién, don yéu cau
khong dam bao noi dung va hinh thirc don
khoi kién, don yéu cau nhung thudc tham
quyén gidi quyét cia Toa dn thi Toa dn vin
théng bdo bang van ban hodc bang hinh
thiec khac phu hop cho nguoi khoi kién,
nguoi yéu cau biét vé quyén dwoc lwa chon
hoa giai va lva chon HGV theo quy dinh
cua Ludt nay”.

Thir sdu, dbi v6i trudng hop ngudi co
quyén loi nghia vu lién quan c6 quyén tir
chéi hoa giai hay tir chdi HGV quy dinh tai
khoan 7 Piéu 16 Luat HGPT, Luat HGDT
can bd sung quy dinh quyén ctia ngudi co
quyén loi nghia vu lién quan tai khoan 8
Diéu 16 Luat HGDT.

Thir bay, dé tranh su tuy tién trong viéc
yéu cau thay d6i HGV, can stra d6i, b6 sung
khoan 5 Diéu 17 Luat HGDT nhu sau:
“Tham phan phu trdch hoa gidi cia Toa dn
noi giadi quyét vu viéc tw minh chi dinh
HGV, quyét dinh chi dinh HGV la quyét
dinh cudi cing...”.
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