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Tém tit: Bai viét phan tich va danh gid nhitng diém mdi vé quy dinh cdc hanh vi bi
nghiém cam trong Ludt Bao vé quyén loi nguoi tiéu dung nam 2023.

Abstract: This article analyzes and evaluates the new provisions on prohibited acts

in the Law on Consumer Protection 2023.

Pit van dé

Luat Bao vé quyén loi ngudi tiéu dung
nim 2010 (sau day viét tat 1a Luét
BVQLNTD) Ia mot trong nhitng cong cu
hitu hiéu gitip bao vé quyén loi cia ngudi
tiéu dung — bén yéu thé trong quan hé tiéu
dung. Tuy nhién, Luat BVQLNTD qua
nhiéu nim ap dung di boc 10 nhimg diém
han ché, chira dung nhiing diéu khoan
khong 10 rang, khong con phu hgp va tham
chi 12 bat kha thi. Piéu 10 Luat BVQLNTD
nam 2010 quy dinh tdm khoan tuong ung
véi tam hanh vi bi cAm thuc hién trong quan
hé tiéu dung cia to chtc, ca nhan kinh
doanh. Tuy nhién, Piéu 10 Ludt BVQLNTD
nim 2023 di diéu chinh quy dinh vé cac
hanh vi bi cdm theo huéng bo sung CAc
hanh vi cAm thuc hién trong hai nganh nghé
c6 tinh chét kha dac biét, d6 1a ban hang da
cAp va nganh nghé thiét 1ap, van hanh, cung
cap dich vu nén tang sd, bén canh nhiing
diéu cAm ddi cac td chirc, ca nhan kinh
doanh néi chung dugc quy dinh gidng nhu
Luat BVQLNTD nam 2010. Vi vay, trong
bai viét nay, dudi goc do so sanh, ddi chiéu
gitta Luat BVQLNTD nam 2023 va Luat
BVQLNTD ndm 2010, tac gid s€ phan tich

* ThS., Khoa Luat Dan sy, Truong Dai hoc Luat Tp.
Ho6 Chi Minh.

cac hanh vi bi cAm duogc sta ddi, bd sung
cta: (1) T6 chirc, ca nhan kinh doanh hang
hoa, dich vu ndi chung; (2) T6 chuc, ca
nhan ban hang da cap; (3) T chirc, c4 nhan
kinh doanh thiét 1ap, van hanh, cung cép
dich vu nén tang sb.

1. Cac hanh vi bi cam ciaa to chic ca
nhan, kinh doanh hang hoa, dich vu

1.1.1. Hanh vi lira déi hogc gay nham
lén cho ngwéi tiéu dung

Trong quan hé tiéu dung, viéc bén to
chire, c4 nhan kinh doanh ¢6 hanh vi Lira dbi
hodc gay nham 13n cho ngudi tiéu ding trong
viéc cung cép thong tin sai 1éch, khong day
du, khong chinh xac vé san phim hang hoa,
dich vu hoic to chirc, ca nhan kinh doanh 1a
mot hanh vi gy anh huéng nghiém trong
dén quyén loi nguoi tiéu dung.

Trude day, Luat BVQLNTD nam 2010
cAm tb chuc, ca nhan kinh doanh hang hoa,
dich vu “lira déi hodc gay nham lan cho
nguwoi tiéu dung thong qua hoat dong
quadng cdo hodc che gidu, cung cdp théng
tin khong day du, sai léch, khéng chinh xdc
vé mot trong cdc ndi dung sau ddy: a)
Hang hoa, dich vu ma 16 chire, ca nhan
kinh doanh hang héa, dich vu cung cdp; b)
Uy tin, kha nang kinh doanh, kha nang
cung cap hang héa, dich vu ciia t6 chire, cd
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nhén kinh doanh hang hoa, dich vu; c¢) Ngi
dung, ddc diém giao dich gitta nguoi tiéu
diing véi t6 chire, cd nhan kinh doanh hang
héa, dich vu™*.

Hién nay, Luat BVQLNTD nam 2023
d3 bd sung thém truong hop to chirc, ca
nhan kinh doanh cung cip “hinh dnh, gidy
to, tai lieu chung nhdn cua co quan nha
miede cé tham quyén vé san pham, hang
héa, dich vu hodc t6 chirc, ca nhédn kinh
doanh™. Viéc bd sung trudng hop nay la
pht hop va dam bao dugc quyén loi cia
ngudi tiéu dung va yéu ciu ca nhan, t6 chirc
kinh doanh phai tuan thu quy dinh kinh
doanh nganh nghé theo ding phap luat.
Thong thuong, khi tham gia vao quan h¢
tiéu dung, nguoi tiéu dung thuong cé sy tim
hiéu k§ vé cac gidy chimg nhan dugc co
quan c6 thim quyén cdp cho ci nhén, to
chuc kinh doanh nganh nghé dbi véi mat
hang san phém, dich vu va ca nhén, té chuc
kinh doanh dé dit niém tin vao viéc lua
chon mua, st dung san phém va dich vu.
Tuy nhién, thyc té cho thiy, cic hanh vi
gian 1an, Ira ddi khach hang kha phd bién
khi cdc don vi kinh doanh ban hang gi6i
thiéu, quang céo va cung cip nhiing gidy
chung nhan gia hodc hét han nhiam muc
dich ban duogc san phém. Vi du, vao nam
2017, tai Hung Yén da phat hién hang loat
gidy chimg nhan vé sinh an toan thyc phdm
(VSATTP) bi lam gia, ban cho cac ho kinh
doanh nhd 1¢ tai mdt lang nghé rugu ndi
tiéng®. Vi vy, viéc cac ca nhén, to chic

1 Khoan 1 Diéu 10 Luat BVQLNTD nam 2010.

2 piém a khoan 1 Diéu 10 Luat BVQLNTD nim
2023.

3 An Khéanh, Khéi t6 doi twong lam gia gidy ching
nhgn VSATTP, https://suckhoedoisong.vn/khoi-to-do
i-tuong-lam-gia-giay-chung-nhan-vsattp-169131509
htm, cong bd ngay 12/5/2017, truy cap ngay
02/10/2023.
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kinh doanh str dung cac gidy to gia nay dé
cung cap cho ngudi tiéu dung 13 hanh vi vi
pham diéu cAm cua luat, anh hudng nghiém
trong dén quyén loi ngudi tiéu dung.

1.1.2. Hanh vi qudy réi nguwoi tiéu ding

Qudy rdi nguoi tiéu dung 1a hanh vi bi
cAm cua cac ca nhan, td chtrc kinh doanh.
Truéc ddy, khoan 2 Diéu 10 Luat
BVQLNTD nim 2010 quy dinh, cAm hanh
vi “qudy roi nguoi tiéu ding théng qua tiép
thi hang hoa, dich vu trdi voi y muon cia
ngueoi tiéu dung tir 02 lan tré 1én hodc c0
hanh vi khdc gdy cdn tré, anh hwong dén
cong viéc, sinh hoat binh thwong cua nguoi
tiéu dung”. Piéu khoan nay dugc hiéu nhu
sau: T6 chtrc, ca nhan kinh doanh bj coi 1a
quiy rdi ngudi tiéu dung khi: (1) Théng qua
tiép thi trai y mudn cua nguoi tiéu dung
phai tir 2 1an trd 1én va (2) Thyc hién hanh
vi khac khong phai 1a tiép thi trdi y muén
ngudi tiéu ding ma giy can trd dén cong
viéc sinh hoat binh thuong cua nguoi ti€u
dung chi can thyc hién 1 1an. Quy dinh nay
khong rd rang vi hanh vi giy can tro dén
cbng viéc sinh hoat binh thuong clia nguoi
tiéu dung la nhitng hanh vi nao? Ti€u chi
nao dé xac dinh hanh vi d6 1a giy can tro
dén cong vi¢c sinh hoat binh thuong cua
ngudi tiéu dung? C6 thé thdy hanh vi tiép
thi trai v6i y mudn cia nguoi tiéu dung
cling anh huong dén cong viéc sinh hoat
binh thuong cua nguoi tiéu dung, nhung
thuong nhan phai vi pham dén 1an thir 2 moi
bi xir Iy. Quy dinh nhu vdy dé giy nhiéu
cach hiéu khac nhau khi xac dinh ndi dung
hanh vi vi pham cua td chire, ca nhan kinh
doanh, dac biét 1a viéc xac dinh truong hop
nao duogc coi 1a tiép thi trai v6i y mudn cua
nguoi tiéu dung, truong hop nao la gy can
tré dén cong viéc sinh hoat binh thudng cua
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ngudi tiéu dung*. Quy dinh nay da gay kha
nhiéu khé khin cho co quan c¢6 thim quyén
khi xir 1y hanh vi ¢6 biéu hién quiy rdi
ngudi tiéu dung cua t chuc, ca nhan kinh
doanh hang ho4, dich vu.

Hién nay, quy dinh vé Luat BVQLNTD
nam 2023 di dwoc diéu chinh theo hudng:
“Qud'y réi nguoi tiéu ding théng qua hanh
Vi tzep xuc tryc tzep hoac gian tzep trai voi y
muon ciia nguoi tiéu ding dé glm thiéu ve
san pham, hang héa, dich vu, t6 chirc, cd
nhan kinh doanh, d@é nghi giao két hop dong
hodc c6 hanh vi khac gdy can tro cong viéc,
sinh hoat binh thuong cua nguoi tiéu
ding™®. Tinh than cta quy dinh cAm hanh vi
quiy rdi ngudi tiéu ding van duoc ké thira
tor quy dinh ctia Luat BVQLNTD nam 2010.
Tuy nhién, diéu ludt nay da co nhiing thay
d6i mang tinh tich cuc, c6 thé ké dén: Thu
nhat, diéu chinh cum tur “tiép thi hang hoa,
dich vu” thanh “tiép xitic tryc tiép hodc gidn
tiép” thir hai, bo viéc xac dinh s 1an quiy
roi thong qua hanh Vl tlep thi la 2 lan; thu
ba, bd sung viéc cdm quay rbi thong qua
tiép xtic nguoi tidu dung véi muc dich “dé
nghi giao két hop dong”. Quy dinh dugc
diéu chinh van chua xac dinh rd tiéu chi cla
hanh vi gay can tré dén cong viéc sinh hoat
binh thuong cua nguoi tiéu dung. Tuy
nhién, huéng stra d6i ciia Luat BVQLNTD
nam 2023 dugc danh gia mang tinh tich cuc
trude thuc trang hién nay nguoi ti€u dung
thuong bi quay rdi dé tiép thi mua hang mot
cach gian tiép qua dién thoai kha phd bién
va dang bao dong. Cac s dién thoai ca nhan
bi thu thap va lién tyc nhan duogc cac cude

4 Nguyén Thi Van Anh, Ban vé mét s6 quy dinh cua
Lugt Bdo vé quyén lpi nguoi tiéu dang, Tap chi Luat
hoc, sb 12/2012, tr. 3-7.

5 Piém b khoan 1 Diéu 10 Luat BVQLNTD nim
2023.

goi vé cho vay tién v6i l4i suét thip, 1am thé
tin dung véi vu dai khung hay dugc moi
chao vé mua ban dat, mua ban nha, chung

. Nhitng cudc goi véi tan suit thuong
xuyén, lam anh huong rat nhidu dén cudc
song ciing nhu coéng viée cua ngudi tiéu
dung trong khi ho khong hé ¢6 nhu cau mua
ban hay can tu van vé dich vu dé.

Thuc té, phap luat Viét Nam van chua
¢6 nhitng quy dinh cu thé dé xt 1y cac hanh
vi quiy rdi nguoi tiéu dung tiép thi ban
hang qua dién thoai. Trén thé gidi, nhiing
dao luat bado vé nguoi ti€u dung qua dién
thoai di dugc ra doi tir rat lau. Co thé ké
dén, tai Hoa Ky, Pao luat Bao vé ngudi tiéu
dung dién thoai ra doi ndm 1991
(TheTelephone Consumer Protection Act of
1991 - TCPA) sua d6i Pao luat Truyén
thong nam 1934 (The Communications Act
of 1934). Theo d6, Uy ban Truyén thong
Lién bang (FCC) Hoa Ky c6 thim quyén
quan 1y theo quy ché. FCC di thong qua
quy tic dé thyc hién TCPA, bao gom yéu
cau cac thuc thé thuc hién chao moi qua
dién thoai phai thiét lap cac thu tuc dé duy
tri danh sach khong goi cu thé ctia cong ty.
Vao nam 2012, FCC di stra d6i cac quy
dinh ciia minh, yéu ciu cac nha tiép thi qua
dién thoai: (1) Khong dugc phép sir dung ly
do “thiét 1ap mdi quan hé kinh doanh” dé c6
dugc sy dong v tir nguoi tiéu dung, (2) Phai
nhan dugc sy dong ¥ trude bang van ban rd
rang tir nguoi tiéu dung trude khi thue hién
cudc goi bang hé thdng quay sb tu dong
hodc chtra mot tin nhan duoc ghi am trudc
hodac dugc tao boi giong nhan tao, va (3)
Cung cép dich vu, co ché tu dong tur chdi
tuong tac trong mdi loai cudc goi néu trén
tai muc “(2)” dé nguoi tiéu dung co thé
ngay lap tirc yéu cau nguoi tiép thi qua dién
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thoai ngimg goi®. Bé dam bao quyén loi cho
ngudi tiéu dung, dén nay, FCC lién tuc sira
d6i cac quy dinh ciia minh dé cung cap mot
moi trrong an toan bao v¢ nguoi ti€u dung
qua cac hanh vi tiép thi qua dién thoai.

1.1.3. Hanh vi ép bugc/ yéu cdu mua
thém hang hod, dich vu trai y muén nguoi
tiéu dung

Piéu 27 Bo luat Dan sy (BLDS) nim
2015 1y giai vé khai niém de doa, cudng ép
trong giao dich dan su, dugc hiéu 1a “hanh
vi ¢ ¥ ctia mot bén hodc nguoi thir ba lam
cho bén kia budc phai thuc hién giao dich
dan sy nham tranh thiét hai vé tinh mang,
sttc khoé, danh du, uy tin, nhan pham, tai
san cua minh hodc cia nguoi than thich cua
minh”. Néu mot bén tham gia glao dich do
bi de doa, cudng ép thi co quyén yéu ciu
Toa 4n tuyén bd giao dich dan su d6 1a vo
hi¢u. Trong quan hé ti€u dung, phap luat
cAm td chire, ca nhan kinh doanh hang hoa,
dich vu ép budc nguoi tiéu dung mua hang
hoa, dich vu trai voi ¥ mubn cta nguoi tiéu
dung. Luat BVQLNTD nam 2023 quy dinh
cam hanh vi: “c) Ep budc nguoi tiéu ding
mua san phém, hang hoéa, dich vu trdi véi y
mudn cia ngudi tiéu dung thong qua viéc
thuc hién hanh vi dung vi lyc, de doa dung
vil luc hodc hanh vi khac c6 tinh chét tuong
tu; d) Ep budc nguoi ti€u dung thanh toan
cho san pham, hang héa, dich vu di cung
cAp ma khong c6 thoa thuan trude voi nguoi
tiéu dung™”’.

Luat BVQLNTD nam 2023 da co6
nhiing thay doi dang chu y nhu sau: Thur
nhit, d6i voi hanh vi ép budc chi can xem

® Telephone Consumer Protection Act, https://www.f
dic.gov/resources/supervision-and-examinations/con
sumer-compliance-examination-manual/documents/
8/viii-5-1.pdf, truy cap ngay 02/10/2023.

7 Piém c, diém d khoan 1 Piéu 10 Luat BVQLNTD
nam 2023.
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xét dén ¢6 ton tai hanh vi dung vii lyc hoac
de doa dung vii lyc... chir khong can phai
xem xét dén thiét hai ma hanh vi nay c6 gay
ra. S¢ di, Luat BVQLNTD nam 2010 quy
dinh: “T6 chtc, c& nhan kinh doanh hang
hoéa, dich vu ép budc nguoi ti€u dung thong
qua viéc thuc hién mot trong cac hanh vi
sau day: a) Dung vi luc, de doa dung vii luc
hodc cac bién phap khac gay thiét hai dén
tinh mang, sttc khoe, danh dy, uy tin, nhan
pham, tai san cta ngudi tiéu dung”®. Bén
canh d6, Luat BVQLNTD ndm 2023 khong
con quy dinh vé cdm hanh vi ép budc: “Loi
dung hoan canh khé khan cua nguoi ti€u
dung hodc 1gi dung thién tai, dich bénh dé
ép budc giao dich”. Tac gia cho rang, hanh
vi 191 dung hoan canh khoé khan hay thién tai
dé giao dich véi nguoi tidu dung vé ngir
nghia khong phu hgp véi ndi ham ctuia hanh
vi ép budc. Ngoai ra, didu khoan nay chi ap
dung trong pham vi khd hep do la trong
hoan canh kho khdn cua nguoi tiéu dung
hodc thién tai, dich bénh nén khong mang
tinh phé bién cao. Vi vay, Luat BVQLNTD
nam 2023 da thay thé quy dinh nay bang
viéc cAm hanh vi: “Ep budc nguoi tidu ding
thanh toan cho san phém, hang hoa, dich vu
da cung cdp ma khong cé thoa thuan trude
v6i nguoi tiéu dung”®, cho thiy sy phi hop
hon va 4p dung dugc trong moi hoan canh
néu c6 hanh vi vi pham. Trong moi truong
hop dé ngudi tiéu dung thyc hién thanh toan
hang hod, dich vu can phai dat dugc su
thdng nhét, thoa thuan tir bén thuong nhan
va ngudi tiéu dung. Do d6, ¢4 nhén, to chirc
kinh doanh khéng thé ép budc ngudi tiéu
dung thanh todn hang hod, dich vu khi
khong co su dong y ctia ngudi tiéu dung.

8 Piém a khoan 3 Diéu 10 Luat BVQLNTD nim
2010. ‘

° Piém d khoan 1 Pidu 10 Luat BVQLNTD nim
2023.
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Tuy nhién, thyc t& trudc ddy, Luat
BVQLNTD nam 2010 ciing da c6 quy dinh
“yéu cau ngudi tiéu dung thanh toan hang
hoéa, dich vu d cung cip ma khong cé thoa
thudn trudc voi nguoi tiu dung” dugc ghi
nhén tai khoan 5 Diéu 10. Trong Dy thao
stra d6i luat ciing ghi nhén tinh than cua quy
dinh nay nhu sau: “Yéu ciu hodc budc
nguoi tiéu dung thanh todn chi phi hang
hoa, dich vu d3 cung cip ma khong c6 thoa
thuan trudc véi nguoi ti€u dung”. Va tai
thoi diém do, ciing c6 gop ¥ cho rang quy
dinh nay cé thé gay kho khin cho cac bén
tham gia giao dich, dic biét gdy bat loi cho
bén ban vi khong ro thod thuin trudc phai
dugc thé hién dudi hinh thirc nao. Boi 1§,
theo cach hiéu thong thudng nguoi tiéu
dung mua/stt dung hang hoéd dich vu thi
duong nhién phai thanh toan chi phi (trir cac
loai hang hod c6 gid tri 16n hodc c6 hop
dong maiu, diéu kién giao dich
chung)®®. Luat BVQLNTD nim 2023 van
ghi nhén phai “c6 thod thuan trudc”, nhung
van chua 1y gidi hinh thirc ctia “thod thuan
trude” nay. Diéu nay din dén kha ning viéc
ap dung quy dinh nay s€ khong thyc sy phu
hop, vi ¢6 thé xay ra nhidu vi pham ma
khong ¢6 co ché phu hgp hodc khong du
nguén luc dé bao dam viéc giam sat, xu 1y
hiéu qua. Vi vay, can c6 vin ban huéng dan
thi hanh 1y giai vé cac hinh thirc thoa thuan
trude dé c6 co ché thyc thi higu qua.

Ngoai ra, trong qua trinh gop y du thao
Luat BVQLNTD (stra d6i), da co y kién can
bo sung thém hanh vi cim: “Ep budc nguoi
tiéu dung dang sir dung san pham hang hoa,

10 Phong Thuong mai va Cong nghiép Viét Nam
(VCCI), VCCI-Gop ¥ D thao Lugt bao vé quyén loi
nguwoi tieu dung (sira doi), https://vibonline.com.vn
/bao_cao/vcei_gop-y-du-thao-luat-bao-ve-quyen-loi-
nguoi-tieu-dung-sua-doi, cong bé ngay 13/5/2022,
truy cap ngay 02/10/2023.

dich v ciia minh phai mua thém san pham
hang héa, dich vy cia té chirc c& nhan khac
ma nguoi tieu dung phdi mién curong thuc
hién”L. Gop y nay xuét phét tir thuc trang
nhiéu nguoi dan phan anh viéc vay ngan
hang bat bugc phai mua kém bao hiém. Pac
biét giai doan gan cubi nim 2022, véi ly do
ngan hang “can room tin dung”, nhiéu
khach vay cho biét bi ngan hang ép vao
duong cung khi diéu kién can dé giai ngan
la mua g6i bao hiém twong duong 3-4% gia
tri khoan vay. Tham chi, mét s6 khach hang
dao han khoan vay ciing bi yéu cau mua
kém bao hiém méi duoc giai ngan'?. Do do,
Luat BVQLNTD nim 2023 d3 bd sung
hanh vi cAm nay nhu sau: “Y&U Cdu nguoi
tiéu dung phai mua thém sdn phdm, hang
héa, dich vu nhu la diéu kién bat buge dé
giao két hop dong trai véi y musn cua
nguoi tiéu dung”®. Pay 1a quy dinh phu
hop dam bao su tu nguyén cua nguoi tiéu
dung khi tham gia vao giao dich ma khéng
phai chiu bat ky su rang budc gi tir to chic,
ca nhan kinh doanh.

1.1.4. Khéng dén bu, trd lgi tién hodgc
doi san pham

Luat BVQLNTD nam 2010 khong co
quy dinh V& viéc dén by, tra lai tién hay tra
san pham hang hoa khi t chtc, ca nhan kinh
doanh chinh 1a bén nham 13n hoic ban san
pham, hang hod, dich vu khong ding dang
ky, quang céo, giao két vai ngudi tiéu ding.

11 L& Anh, Gép ¥ du thio ludt bdo vé quyén lgi
nguoi tiéu ding (sira doi): Gidi han pham vi doi
twong la t6 chire dwoc diéu chinh, https://quochoi.vn/
tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.aspx?lteml

D=73572, cong bd ngay 28/2/2023, truy cip ngay
02/10/2023.

2. Bic Phong, Sao lgi ép mua bdo hiém?,
https://cafef.vn/sao-lai-ep-mua-bao-hiem-202302241
55141046.chn, cong bb ngay 24/2/2023, truy cap
ngay 02/10/2023.

13 piém k khoan 1 Piéu 10 Luat BVQLNTD niam
2023.
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Trong qué trinh duy thao sira doi luat, tai
diém d khoan 1 Diéu 10 Dy &n Luat dy kién
mét trong nhirng hanh vi bi cdm la: “Khéng
deén bu, trd lgi tién hodce déi lai san pham,
hang héa, dich vu cho nguoi tiéu dung do
nham lan cia té chire, ca nhan kinh doanh”.
Viéc quy dinh hanh vi bi cdm néu trén 1a
thuc sy can thiét, boi 18, nguoi tiéu dung
thuong bi han ché vé thong tin, vé kién thirc
chuyén mén, vé kha niang dam phan hop
dong va kha nang tu bao vé minh, ciing nhu
yéu cau dé khiéu nai giai quyét khi bén béan
vi pham nghia vu giao hang hoa, dich vu
khong diang vai thoa thuan. Baoi vay, vi loi
nhuan, thuwong nhan lam an khong chan
chinh sin sang lgi dung diém yéu nay cua
nguoi tiéu dung ma xam pham quyén loi
cua ho, dac biét trong viéc giao hang kém
chat luong, khong dung mau md, chat
lwong, s6 luong, loai hang ho4, dich vu...

Tuy nhién, dé hanh vi cim duoc rd
rang, cu thé, dam bao tinh minh bach trong
quy dinh cua van ban, tinh kha thi trén thyc
té, c6 quan diém cho rang nén bién tap,
chinh stra lai theo huéng sau: “Khong dén
b, trd lai tién hodc doi lai san pham, hang
hoa, dich vu cho nguoi tiéu dung do su
nham ldn cua té chic, ca& nhan kinh
doanh khéng cung cdp ding san pham theo
y8U cau Cua nguoi tiéu dung hogc gay cho
ngwoi tiu dang nham lan trong viéc mua
hodc siz dung san pham, hang héa, dich vy
Vi t6 chirc, c& nhan cung cap théng tin sai
léch san phdm, hang hoa, dich v, Khi
Luat BVQLNTD nam 2023 duoc théng qua,
hanh vi cdm nay dugc ghi nhan nhu sau: “d)
Khong dén bu, tra lai tién hodc doi lai san

14 Hai Ha, 4 gép ¥ doi véi du lugt Bao vé quyen lgi
nguoi tiéu dung, https://dantri.com.vn/ban-doc/4-gop
-y-doi-voi-du-luat-bao-ve-quyen-loi-nguoi-tieu-dung
-20230421160138315.htm, cong bb ngay 21/4/2023,
truy cap ngay 14/11/2024.
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pham, hang hoa, dich vu cho ngudi tiéu
ding do nham I4n cua té chire, ca nhan kinh
doanh; ¢) Khong dén bu, tra lai tién hodc doi
lai san pham, hang hoa, dich vu cho ngudi
tiéu dung do san pham, hang héa, dich vu
khong dung véi dang ky, thong bao, cong
bé, niém yét, quang céo, gidi thiéu, giao két,
cam két cta to chuc, ca nhan kinh doanh”.
Nhu vay c6 thé hiéu rang, to chic, ca nhan
kinh doanh phai dén bu, tra lai tién hoic doi
san pham cho nguoi tiéu ding néu cung cap
san pham, hang hoa, dich vu khong dung véi
dang ky, thong bao, cong bd, niém yét,
quang c&o, gisi thiéu, giao két, cam két cua
td chic, ca nhan kinh doanh hoic do nham
Idn ciia to chuc, ca nhan kinh doanh.

1.1.5. Quy dinh cdc diéu khodn khong
dwoc phép

Luat BVQLNTD nam 2010 ciling co
quy dinh tai Diéu 16 vé Diéu khoan caa hop
ddng giao két voi nguoi tiéu dung, diéu kién
giao dich chung khéng cé hiéu luc véi 09
truong hop ma td chire, c4 nhan khong duoc
quy dinh trong hop dong. Quy dinh nay
nham kiém soét hiéu lyc caa hop dong duoc
giao két gitra nguoi tiéu dung va té chuc, cé
nhan kinh doanh, theo d6, mot diéu khoan
roi vao 09 truong hop duoc luat quy dinh
nay thi dugc xac dinh khéng c6 hiéu luc, vi
du: 1) Loai trir trach nhiém cua té chic, ca
nhan kinh doanh hang hoa, dich vu déi véi
nguoi tiéu dung theo quy dinh cta phép luat
(nhu: Loai trir trdch nhiém bao hanh cua
bén ban cdn h chung cu, loai trir trach
nhiém kiém tra tinh chinh xac cua thiét bj
do dém nudc caa don vi cung cap nudc); 2)
Han ché, loai trir quyén khiéu nai, khai kién
ciia ngudi tiéu ding (nhu han ché quyén
khiéu nai ctia bén mua vé chat lugng cin ho
sau thoi diém nhan ban giao can ho); 3) Cho
phép t6 chuc, c& nhan kinh doanh hang ho4,
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dich vu don phuong thay dbi hop dong theo
mau (nhu cho phép bén ban don phuong
thay doi thiét ké can ho hoic mot sé nguyén
vat liéu hoan thién bén trong can hj)...

Nhiing dang diéu khoan nhu trén hoan
toan co lgi cho bén cung cip, day toan bo bat
loi vé& phia nguoi tiéu dung. Bai vy, Luat
BVQLNTD quy dinh day la nhiing truong
hop khong cé hiéu luc ngay ca khi hop dong
theo mau da duoc ki két nham tranh rai ro
cho nguoi tiéu dung trudc nhitng didu khoan
bat coéng tir phia to chac, c& nhan kinh
doanh!®. Tuy nhién, Diéu 10 Luat
BVQLNTD nam 2010 khong ghi nhan cac
diéu khoan khdng c6 hiéu luc theo Diéu 16
néu trén 1a hanh vi cim, c6 thé xem do la
mét su thiéu sét va khong tao sy thong nhat
trong quy dinh cia Luat BVQLNTD nam
2010. Do @6, Luat BVQLNTD nam 2023 da
ghi nhan minh thi hanh vi té chuc, ca nhan
“quy dinh diéu khoan khéng dugc phép
tai Diéu 25 Luat nay trong hop dong giao két
V6i nguoi tiéu dung, hop dong theo mau,
diéu kién giao dich chung” 1a hanh vi cim
thuc hién cua c& nhan, t6 chuc kinh doanh.

1.1.6. Cac hanh vi cam khac

- Bai bo hanh vi cam: “T6 chic, ca
nhan kinh doanh hang hda, dich vu thuc
hién hoat dong xuc tién thuong mai, dé nghi
giao dich truc tiép véi ddi twong 1a nguoi
khong c6 nang luc hanh vi dan sy hoac
nguoi mat nang luc hanh vi dan sy”. Quy
dinh nay duoc ghi nhan tai khoan 4 Diéu 10
Luat BVQLNTD nam 2010, ban chat cua
diéu khoan nay la nhiam dam bao mét giao
dich khéng bi vo hiéu vé mat chu thé theo
quy dinh tai diém a khoan 1 Piéu 117 BLDS
nam 2015, tir d6 gitip nguoi tiéu dung tranh

15 Nguy&n Thi Van Anh, Tran Diéu Loan, Kiém soat
hop dong theo mdu trong quy dinh cua Ludt Bao vé
quyén lgi nguwoi tiéu dung, Tap chi Luat hoc, sb
9/2020, tr. 59-73.

nhiing rai ro cd thé phét sinh tir cac giao dich
trén. Bén canh do, néu to chuc, ca nhan kinh
doanh vi pham diéu khoan nay thi ddy khong
chi 1a can ctr xac dinh giao dich v6 hiéu ma
con 1a can ctr @é xa 1i vi pham hanh chinh,
Theo d6, ap dung diém d khoan 1, khoan 5
Diéu 61 va diém b khoan 4 Biéu 4 Nghi dinh
s6 98/2020/ND-CP ngay 26/8/2020 cua
Chinh phu quy dinh xu phat vi pham hanh
chinh trong hoat dong thuong mai, san Xuat,
budn ban hang gia, hang cdm va bao vé
quyén loi nguoi tiéu dung thi td chic, ca
nhan kinh doanh c6 thé bi phat tién 1én t6i
40.000.000 dong d6i vai hanh vi vi pham
trén. Do d6, day 1a quy dinh rat hiru hiéu
nham bao vé nguoi tieu ding khong c6 kha
ning bang hanh vi cia minh xac lap, thyuc
hién quyén, nghia vy dan syu®.

Tuy nhién, vin dé dit ra 1a quy dinh vé
“nguoi khong c6 nang lyc hanh vi dan sy”
da khong con ton tai do nhitng quy dinh vé
nang luc hanh vi dan sy da c6 nhitng thay
d6i co ban trong BLDS nam 2015 so voi
BLDS nam 2005. Trudc day, Diéu 21
BLDS nam 2005 quy dinh nguoi chua du
Sau tudi 1a nguoi khong co niang lyc hanh vi
dan su va giao dich dan sy cta nguoi chua
du sau tudi phai do nguoi dai dién theo phap
luat x&c 1ap, thuc hién. Tuy nhién, hién nay
BLDS nam 2015 khong con quy dinh trén
va da dua nhitng ndi dung lién quan dén
nang lyc hanh vi déan sy cua nguoi chua du
S&u tudi vao trong quy dinh vé& ngudi chua
thanh nién. Dong thoi, giao dich cia nguoi
chua di sau tudi ciing dugc quy dinh trong
Piéu 21 BLDS nim 2015 vé nguoi chua
thanh nién. Tuy ndi dung quy dinh vé giao
dich v&i nguoi chua di sau tudi trong
BLDS nam 2015 khong c6 gi khac so véi

18 Phan Thi Huong Giang, Binh lugn mgt s quy dinh
cua Lugt Bao vé quyen loi nguoi tiéu ding ndam
2010, Tap chi Luat hoc, s6 6/2022, tr.116-123.
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BLDS nam 2005, nhung mot thay doi co
ban 1 quy dinh vé ngudi khong c¢6 ning luc
hanh vi dan su da khong con xudt hién trong
BLDS hi¢n hanh. Déi chiéu véi BLDS nim
2015, quy dinh trén cua Luat BVQLNTD
ndm 2010 1a chua twong thich. Do do, khi
stra d6i luat, hanh vi cdm di khéng con
dugc ghi nhan trong quy dinh cua Luat
BVQLNTD niam 2023, gép phan tao sy
théng nhat gitra cac van ban luat, dic biét 1a
quy dinh BLDS nam 2015 (d4i véi céc ché
dinh xac lap, thuc hién va bao vé quyén dan
su, quyén nhan than, phap nhan, giao dich
dan su, hop dong...).

- B6 sung quy dinh mai vé cdm hanh vi
khong thong bao cho ngudi tieu ding vé
viéc tai trg cho ngudi c6 anh hudng dé
quang cao ban hang. Pay la mdt quy dinh
méi duoc bd sung dé ghi nhan trong Luat
BVQLNTD nam 2023 va phu hop vai thuc
tién cua thoi dai 4.0 khi cac hoat dong ban
hang qua mang ngay cang pho bién. Trong
thoi gian vira qua, hang loat nghé si ndi
tiéng thuong di quang céo, tiép thi cac thuc
pham chirc ning, san pham chiam soc sic
khoé, thuc dong y... Tuy nhién, viéc kiém
chang chét lwong san pham, sy an toan cho
nguoi tiéu dung lai bi cac nghé sixem
nhe. Va hon hét, sy gép mit cua nhing
nghé si nay lai chiém wu thé trong quyét
dinh mua hang cua nhiéu ngudi, nhung
chinh cac quang cao thdng tin sai l1éch, map
Mo va c&c san pham kém chit luong nay da
gay thiét hai khong nho dén suac khog,
quyén loi cua nguoi tieu dang'’. Viéc bd
sung quy dinh nay la pht hop nham bao vé

17 Kim Thy, Nhiéu nghé si néi tiéng quang céo lira
nguoi tiéu dimg... dén gio van chua bi Xxir phat?,
https://tieudung.kinhtedothi.vn/bao-ve-ntd/nhieu-ngh
e-si-noi-tieng-quang-cao-lua-nguoi-tieu-dungden-gio
-van-chua-bi-xu-phat-54205.html, céng bé ngay
04/6/2021, truy cap ngay 02/10/2023.
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quyén loi nguoi tiéu dung va xac dinh rd
trach nhiém cua t& chac, cad nhan kinh
doanh va ké ca ngudi c6 anh hudng truge
thuc trang cac nghé si, ngudi ndi tiéng
thuong xuyén thuc hién quang céo, Qidi
thiéu san pham, hang héa, dich vu.

Lién quan dén quy dinh nay, trong Du
thao Luat tai diém n khoan 1 c¢6 quy dinh
cam: “Sir dung hoic loi dung hinh anh, loi
khuyén, khuyén nghi cua ngudi c6 anh
huong, ¢ uy tin nham xdc tién thuong mai
hoac khuyén khich nguoi tieu ding mua, sir
dung hang ho4, dich vu ma khéng théng bao
trudc cho nguoi tiéu dung day la cac noi
dung duoc tai tro”. C4 thé thay, viéc théng
béo “day la noi dung dugc tai tro” khéng
chi la nghia vu cua bén cung cap san pham
ma quan trong hon l& cua nguoi cO6 anh
hudng, c6 uy tin khi thuc hién viéc quang
cao nay. Do do6, n6 khong chi & hanh vi
cAm thuc hién cua td chic, ca nhan kinh
doanh ma con la nghia vu cia nhitng nguoi
¢6 anh huong. Sau qua trinh gop v, diéu luat
nay di duoc stra doi theo hudng phu hop
véi co cau cua diéu luat 1a cAm hanh vi cua
t6 chiic, ca nhan kinh doanh: “Khéng théng
bao trude, khong cong khai cho nguoi tiéu
dung viéc tai trg cho nguoi b anh hudng
dudi moi hinh thire dé su dung hinh anh, loi
khuyén, khuyén nghi cua ngudi ndy nham
xlc tién thuong mai hoic khuyén khich
nguoi tiéu ding mua, sir dung san pham,
hang hoa, dich vu”. Nhu vay, quy dinh nay
c6 thé hiéu rang, t chirc, ca nhan kinh doanh
phai thuc hién thong bao trudc, cdng khai vé
viéc tai tro cho nguoi cO anh huong khi
nguoi nay quang cdo cho hang hod, dich vu
cua to chire, ca nhan kinh doanh. Tuy nhién,
luat yéu cau phai thong bao, cong khai “dudi
moi hinh thirc” nhung khéng quy dinh cy thé
nhitng hinh thic nay 1a gi, tac gia cho rang
quy dinh ndy mang tinh bat kha thi va ciing


https://tieudung.kinhtedothi.vn/tu-khoa-tim-kiem/ti%C3%AAu-d%C3%B9ng.html
https://tieudung.kinhtedothi.vn/tu-khoa-tim-kiem/ngh%E1%BB%87-s%C4%A9.html
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gay nhiéu bat loi cho t6 chic, ca nhan kinh
doanh vi s& d& bj vi pham diéu cim caa luat
khi bo s6t bat ky mot hinh thic nao phai
thong béao va cong khai.

- B6 sung hanh vi cim t6 chuc, ¢4 nhan
kinh doanh: “Thu thap, luu trlr, sir dung,
chinh stra, cap nhat, huy bo thdong tin cua
nguoi tiéu dung trai quy dinh caa phép luat”
(diém h khoan 1 Piéu 10). Quy dinh nay
dong vai tro quan trong va khing dinh trach
nhiém bao vé thdng tin cta nguoi tiéu dung
duoc ghi nhan chi tiét tai Chuong II Luat
BVQLNTD nidm 2023. S& di, Luat
BVQLNTD nim 2023 kién quyét nhan manh
quy dinh bao vé théng tin nguoi tiéu dung vi
tinh trang sir dung trai phép, mua ban théng
tin nguoi tiéu dung tai Viét Nam dang xay ra
phé bién va dang bao dong khi dit liéu nguoi
tiéu dung dugc rao ban tran lan dudi nhiéu
g6i dich vu nhu danh sich khach hang
Facebook; danh sach khach hang cd nhéan
bao hiém, ngan hang; danh sach khach hang
st dung thué bao...'8. Cac hanh vi xam pham
trai phép thoéng tin cua nguoi tiéu dung, dac
biét trong bdi canh thuong mai dién tir ngay
cang tré nén phd bién va tinh vi véi nhiéu
hinh thac va cach thire khac nhau. Do do, tai
Chuong 2 Luat BVQLNTD nam 2023 c6 rat
nhiéu diéu khoan quy dinh chi tiét va rang
budc chat ché trach nhiém cua td chuc, ca
nhan kinh doanh trong viéc bao vé thong tin
nguoi tiéu dung.

Trén thé gisi, viéc bao vé thong tin
ngudi tiéu dung duge danh gia rat cao, do
do, ciing c6 kha nhiéu cac dao luat duogc ra
doi tir rat 1au véi cac quy dinh uvu tién bao
vé thong tin nguoi tiéu dung. C6 thé ké dén,
tai chau Au, Chi thi vé bao vé dix liéu chau

18 Nguydn Thi Van Anh, Tran Diéu Loan, Trach
nhiém cua té chire, cd nhédn kinh doanh déi véi nguoi
tiéu dung trong lugt bao vé quyén loi nguoi tiéu
dung, Tap chi Luat hoc, s6 12/2022, tr.64-78.

Au (95/46/EC) *° ra doi tir ndm 1995 va dén
nim 2018, Quy dinh chung vé bao vé di
ligu (General Data Protection Regulation
GDPR)?° di duoc Uy ban chau Au xay
dung dé giai quyét cac van dé phat sinh vé
bao vé dir liéu ca nhan NTD, dac biét la tu
viéc st dung Internet va céc thiét bj théng
minh trén quy md lén. GDPR thiét lap 7
nguyén tic can tuan tha khi xa Ii dit lieu: 1)
Tinh hop phép, cdng bang va minh bach; 2)
Gidi han muyc dich; 3) Giam thiéu di liu;
4) Bo chinh xac; 5) Giéi han luu trit; 6)
Tinh toan ven va bao mat; 7) Trach nhiém
giai trinh. Céc quéc gia thanh vién chau Au
da stra d6i luat bao vé dir ligu dé tuan tha
cac yéu cau GDPR. Vi du, Luat Bao vé dir
liéu Lién bang (Bundesdatenschutzgesetz -
BDSG)?! ciia Cong hoa Lién bang Puc co
quy dinh: Bao vé dit liéu c& nhan la bao vé
quyén co ban cua ca nhan hay chinh la
quyén tu quyét dinh vé thdng tin cua ca
nhan d6. Nhiing nguoi co lién quan téi viéc
bao vé dir liéu ca nhan cd quyén tu quyét
dinh thong tin s& duoc cung cép cho nhiing
ai va su dung cho nhirng muc dich nao.
Ngoai ra, Toa an Hién phép ciing ban hanh
Luat Bao vé dir liéu tiéu bang dé quy dinh
viéc bao vé dit liéu trong cac co quan tiéu
bang va dia phuong d6. Vuong quc Anh
cling di thong qua Luat Bao vé dit liéu quéc
gia moi (Data Protection Act - DPA) cé
hiéu luc tor ngay 25/5/2018, trong d6 cho

19 Chi thi 95/46/EC (General Data Protection
Regulation), https://eur-lex.europa.eu/eli/reg/2016/6
79/0j, truy cap ngay 12/12/2022.

2 Quy dinh chung vé bao vé dir liéu (GDPR),
https://gdpr-info.eu/, truy cap ngay 12/12/2022.

2l Luat Bao vé dir liéu Lién bang (Bundesdatenschut
zgesetz - BDSG), https://www2.deloitte.com/dl/en/
pages/legal/articles/neues-bundesdatenschutzgesetz.h
tml, truy cdp ngay 12/12/2022.
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phép tiép tuc 4p dung GDPR ké ca khi nudc
nay roi Lién minh chau Au?,

Ngoai ra, Luat BVQLNTD nam 2023
ciing bd sung thém cac hanh vi cdm nhu:
Dénh trdo, gian 1an san pham, hang hoa,
dich vu khi giao hang, cung cap dich vu cho
nguoi tiéu dung; ngan can nguoi tiéu dung
kiém tra vé san pham, hang héa, dich vu, trir
truong hop phép luat c6 quy dinh khac. Cac
hanh vi nay la nhitng hanh vi vi pham
nghiém trong nghia vu bén ban dé dam bao
cho nguoi tiéu dung tham gia vao quan hé
hop déng mua béan hang hoa, dich vu mét
cach lanh manh.

2. Poi véi to chirc, ca nhan ban hang
da cap

2.1. Phdp ludt diéu chinh vé hoat dpng
bdn hang da cip

Hoat dong kinh doanh, ban hang da cap
xuat hién tai Viét Nam tir nam 1998, bét dau
phat trién manh tr naim 2000. Trong quéa
trinh phat trién tai Viét Nam, thi truong ban
hang da cap trai qua nhiéu bién dong, nhiéu
doanh nghiép ban hang da cap loi dung mot
sb dic diém cta mé hinh kinh doanh theo
phuong thirc da cip dé truc loi bat chinh,
lra d4o ngudi tham gia ban hang da cap. Dé
khic phuc nhiing bién tuéng cua loai hinh
kinh doanh, ban hang da cip, cic vin ban
phép luat theo d6 duoc diéu chinh theo
huéng ngay cang that chat quan 1y ddi véi
loai hinh kinh doanh nay.

Ngay 12/3/2018, Chinh pha ban hanh
Nghi dinh s6 40/2018/ND-CP vé quan ly hoat
dong kinh doanh theo phwong thirc da cap
thay thé cho Nghi dinh sé 42/2014/NB-CP
ngay 14/5/2014. Nghi dinh sé 40/2018/ND-
CP ra doi V6i cac quy dinh siét chat hon vé

22 Nguyn Thi Van Anh, Tran Diéu Loan, Trach
nhiém cua té chire, cd nhan kinh doanh déi Véi nguoi
tiéu dang trong lugt bao vé quyén loi nguoi tiéu
dung, tldd, tr.64-78.
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diéu kién kinh doanh, hoat dong ban hang
da cép ddi voi nguoi tham gia, cac doanh
nghiép va cdng tac quan ly nha nudc trong
hoat dong ban hang da cp. Nghi dinh s6
40/2018/ND-CP diéu chinh tuong déi day
du, toan dién vé hoat dong kinh doanh theo
phuong thirc da cip, tao hanh lang phap ly
rd rang cho cac doanh nghiép hoat dong
minh bach, sang loc nhitng doanh nghiép
ban hang da cap hoat dong bat chinh, qua d6
g6p phan tao ra méi trudong canh tranh lanh
manh, giam kha ning gay hau qua vé kinh
té - x& hoi. Tuy nhién, Nghi dinh s
40/2018/ND-CP ciing da boc 16 mot s6 van
dé vuéng mac, bat cap anh huong dén hiéu
qua thuc thi, hiéu qua quan ly hoat dong ban
hang da cip nhu quy dinh vé diéu kién ding
ky hoat dong ban hang da cap, quy dinh vé
dai dién cua doanh nghiép ban hang da cap
tai dia phuong, quy dinh vé thong béo hoi
nghi, hoi thao, dao tao trudc khi thuc hién,
quy dinh vé diéu kién str dung tién ky quy,
quy dinh vé cach thuc thuc hién mot sb thu
tuc hanh chinh... Do @6, Chinh phu ban
hanh Nghi dinh sb 18/2023/ND-CP nhim
tiép tuc tao hanh lang phap Iy quan 1y hiéu
qua hoat dong ban hang da cap, sira doi,
hoan thién cac quy dinh nham tao thuan loi
cho cdc co quan quan 1y cling nhu doanh
nghiép trong qud trinh thuc thi va tuan tha
cac quy dinh vé& quan ly hoat dong ban hang
da cap. C6 thé thay, hoat dong ban hang da
cap trude day chi dwoc diéu chinh trong
Nghi dinh ma chwa co van ban luat diéu
chinh. Dén nay, Luat BVQLNTD nim 2023
lan dau tién bd sung mot cach minh thi trach
nhiém cua cé4c to chic, c& nhan kinh doanh
hoat dong ban hang da cap.

2.2. Hanh vi bi cdm cia ca nhan, té
chikc ban hang da cip

Theo thong k&, sb luong nguoi tham gia
ban hang da cép trong giai doan 2016 -
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2020 mdi nim & muc trung binh khoang
800.000 nguoi va co xu huéng gia ting?,
Dé dam bao quyén loi va nghia vu cua minh
cling nhu han ché nhiing tranh chip véi
doanh nghiép ban hang da cip, ngudi tham
gia ban hang da cip can luu ¥ quy dinh vé
cac hanh vi cAm thyc hién. Cu thé, khoan 2
Piéu 10 Luat BVQLNTD nam 2023 quy
dinh cac to chirc, ca nhan ban hang da cap
cam thuc hién cac hanh vi nhu cdc c4 nhan,
t6 chirc kinh doanh thong thudng nhu muc 1
d4 phan tich néu trén, con bi cAm thyc hién
cac hanh vi nhu sau:

i. Yéu cau nguoi khac phai dit coc, ndp
mot khoan tién hodc mua mot s6 luong hang
hoa nhat dinh dé tham gia ban hang da cap;

ii. Cung cap thong tin gian dbi, gdy nham
1an cho nguoi tiéu dung, ca nhan tham gia
ban hang da cap;

iii. Kinh doanh theo phwong thic da cip
khong co gidy chiung nhan ding ky hoat
dong ban hang da cap; to chtrc hoat dong
gidi thiéu vé hoat dong kinh doanh theo
phuong thirc da cdp khong c6 gidy chung
nhan dang ky hoat dong ban hang da cap;

iv. Kinh doanh theo phwong thirc da cip
d6i v6i dich vu hodc hinh thic khac khong
phéi 12 mua ban hang hoa, trir truong hop
phap luét c6 quy dinh khéc;

v. Phét trién mang ludi ban hang da cép
khong dua trén giao dich mua ban hang hoa.

Thuyc té, nhitng hanh vi cAm néu trén da
dugc ghi nhan tai Diéu 5 cua Nghi dinh sb
40/2018/ND-CP. Nhitng hanh vi trén day la
nhitng hanh vi ma cac to chuc, ¢4 nhan ban
hang da cép thuong thuc hién, loi dung su

23 Bo Cong Thuong Viét Nam, Nguoi tham gia ban
hang da cdp can heu y 14 diém, https://moit.gov.vn
/tin-tuc/bao-chi-voi-nganh-cong-thuong/nguoi-tham-
gia-ban-hang-da-cap-can-luu-y-14-diem-duoi-day.ht
ml, cong bdé ngay 9/7/2021, truy cip ngay
02/10/2023.

thiéu hiéu biét, 1ong tham cia ngudi tham
gia dé 16i kéo nguoi tiéu ding tham gia ban
hang da cip, nhdm chiém doat tai san. Co
thé ké dén mot sé vu viéc dién hinh nhu:
Nam 2020, trén co s& phdi hop va trao d6i
thong tin, tai liéu voi Bo Cong Thuong, Bo
Cong an da tién hanh khai t6 vu an, khai tb
bi can lién quan dén hoat dong Cong ty cb
phan Thuong mai Dich vu Pau tu Thoi gian
vang (Goldtime) vo6i td6i danh “Str dung
mang mdy tinh, mang vién thong, phuong
tién dién tir thuc hién hanh vi chiém doat tai
san” theo Diéu 290 B luat Hinh sy nim
2015. Cac d6i tuong da yéu cau ngudi tham
gia bé mot s6 tién dat coc dudi hinh thire
mua phan quyén kinh doanh; tuy nhién,
thuc chat cong ty nay khong co bat cir hoat
dong san xudt, kinh doanh nao; 16i kéo tdi
360 nghin nguoi tham gia v&i sb tién bi
chiém doat khoang 900 ty dong?*.

Ngoai ra, cling c6 nhiing vu viéc khéc,
nhiéu ca nhan str dung mo hinh kinh doanh
theo phuong thitc da cdp dé huy dong tai
chinh théng qua hinh thire 16i kéo, du do
nguoi tham gia gop von dau tu vao cac du
an bat dong san, nha hang, khach san, khai
thac khoang san... v6i ty 1& chia hoa hong
cao. Tuy nhién, nhitng du an d6 khong co
that, dién hinh 1a vu Cong ty cd phﬁn dia b¢
Alibaba do Nguyén Thai Luyén, Chu tich
Hoi dong quén tri va Nguyén Thai Linh (em
ruot Luyén), Téng giam ddc Cong ty
Alibaba va cac cong ty thanh vién, day la
thi doan lira ddo theo mé hinh da cép hét
strc tinh vi; dién hinh cua tinh trang phén 16
ban nén véi “du &n ma”, nap bong hoat

2 Mai Thi Lé Quyén, Vi pham phap lugt trong kinh
doanh da cdp va mét sé gidi phap nang cao hiéu qud
ddu tranh phong ngira, https:/tapchitoaan.vn/vi-
pham-phap-luat-trong-hoat-dong-kinh-doanh-theo-
phuong-thuc-da-cap-va-mot-so-giai-phap-gop-phan-
nang-cao-hieu-qua-dau-tranh-phong-ngua6487.html,
cong bd ngay 03/6/2022, truy cap ngay 02/10/2023.
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dong kinh doanh bat dong san dé ban hang
da cép, 14y tién ngudi sau tra 13i cho ngudi
trede. Ngay 19/12/2020, Co quan Canh sat
diéu tra Cong an. Tp H6 Chi Minh di hoan
tat két luan diéu tra vu an “Lira dao chiém
doat tai san va Rira tién” xay ra tai Cong ty
c6 phan dia 6c Alibaba, dé nghi truy tb
Nguyén Thai Luyén (35 tudi, ngu Gia Lai),
Chu tich Hoi dong quén tri Cong ty Alibaba
va 22 d6ng pham?®

Cac quy dinh vé hanh vi cdm cua ca
nhan, t6 chirc ban hang da cap trén day gop
phan giam nguy co lra dao trén quy mo 16n,
tao hanh lang phép 1y r6 rang cho cac doanh
nghi¢p hoat dong minh bach, sang loc
nhiing doanh nghiép ban hang da cap hoat
dong bt chinh, qua d6 gdp phan tao ra moi
truong canh tranh lanh manh, gidm kha
nang gay hau qua vé kinh té - xa hoi.

3. Té chiic, c& nhan kinh doanh thiét
lap, van hanh, cung cip dich va nén tang
S

>8>

Cong nghé thong tin vo1 nhiing tinh
ning hitu ich thong qua cic nén tang sb
dong vai trd quan trong trong két ndi giita
cac nha san xuat, doanh nghiép voi nguoi
tiéu dung ddi vai viée kinh doanh, mua ban,
mua sim hang hoa. Viéc thanh toan, giao
dich gita cic to chirc, doanh nghiép va
ngudi tiéu dung thong qua cac nén tang sd
cling gop phan giam chi phi van chuyén, di
lai va thuan tién hon cho ca hai bén. Tuy
nhién, bén canh nhiing hiru ich ké trén thi
viéc ung dung cong nghé thong tin thong
qua cac nén tang s trong giao dich giita cac
t6 chuc, doanh nghiép va nguoi tiéu ding
ciing c6 thé xay ra nhimng bat cap khi thong

25 Tiéu Thuy, Alibaba huy déng von theo phuong
thire da cdp, chiém doat hon 2.500 ty dong, https://
kinhtedothi.vn/alibaba-huy-dong-von-theo-phuong-
thuc-da-cap-chiem-doat-hon-2-500-ty-dong.html,
cong bd ngay 25/9/2019, truy cap ngay 02/10/2023.
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tin, ditr li€u cua nguoi tiéu dung, cd nhan,
tap thé bi 19, lot ra bén ngoai cling nhu cé
thé dan dén cac hanh vi vi pham vé kinh
doanh trén cac nén tang thuong mai dién tir.

Tai Muc I bidu 1 Quyét dinh s
186/QD-BTTTT nidm 2022 quy dinh vé
quan diém Chuong trinh thuc day phat trién
va su dung cac nén tang sd qubc gia phuc
vu chuyen doi so, phat trién ch1nh phu s6,
kinh té s6, xd hoi s6, nén tang s6 dugc hiéu
1a: “Hé thong théng tin phuc vu cdc giao
dich dién twr truc tuyén hoat dong theo moé
hinh sir dung céng nghé so6 dé tao moi
trieong mang cho phép nhiéu bén cing tham
gia dé giao dich, cung cdp dich vu cho cdc
16 chirc, cd nhdn, cé thé sir dung ngay, don
gian, thugn tién, linh hoat theo yéu cau, dé
dang phé bién trén dién réng, cdc bén tham
gia khong can tu dau tu, quan Iy, van hanh,
duy tri. Nén tang sé la “ha tang mém” ciia
khéng gian sé, gidi quyét cdc bai todn cu
thé ciia chuyén doi so, tao ldp va heu triv dir
liéu nguwoi ding; cang c6 nhiéu nguoi sir
dung thi dir liéu cang nhiéu, chi phi cang ré,
gia tri tao ra cang lon”. Ngoai ra, Luat Giao
dich dién tor nam 2023 (c6 hicu luc
01/ 7/2024) cling mo1 ghi nhan khai nlem nén
tang s6 phuc vu giao dich dién tir, nén tang
sd trung gian phuc vu giao dich dién tir tai
Diéu 45 1a: “2. Nén tang sé phuc vu giao
dich dién tir 1a hé thong thong tin quy dinh
tai khoan 1 DPiéu niy tao méi truong dién tir
cho phep cac bén thuc hién giao dich hoac
cung cap, sur dung san pham dich vu hodc str
dung dé phat trién san pham, dich vu. 3. Nén
tang sb trung gian phuc vu giao dich dién tur
1a nén tang s6 quy dinh tai khoan 2 Diéu nay
ma cht quan nén tang sé doc 1ap voi cac bén
thuc hién giao dich”.

Téng hop bao cao clia cac don vi thude
Bo Cong Thuong trong vai nim gin day
cho théy, cac yéu cau, phan anh, khiéu nai
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cua nguoi tiéu dung trong linh vyc thuong
mai dién tir dang gia tang lién tuc. Cac hanh
vi bi phan anh, khiéu nai thuong thiy la:
Ban hang gia, hang da qua st dung, hang
khong 15 ngudn gdc, xdm pham quyén s&
hitu tri tu¢; hang hod nhan dugc khac voi
quang cdo; thong tin giao dich cia nguoi
tiéu dung bi bén tht ba lgi dung dé mao
danh giao hang; tu dong huy don hang;
nguoi tiéu dung khong mua dugc hang theo
gid quang cdo hoic hang khuyén mai di
kém; kéo dai thoi gian giai quyét khiéu nai
hodc khong giai quyét khiéu nai kip thoi?®. ..

Xuit phat tir vin dé ndy, ngoai nhiing
diéu cdm dbi v&i té chic, ca nhan kinh
doanh néi chung, Luidt BVQLNTD nam
2023 con dua ra nhiing hanh vi bi cAm cu
thé khac ddi voi nén tang trung gian truc
tuyén. Pay ciing 12 mot quy dinh méi dugc
b6 sung trong Luat BVQLNTD.

i. Ep budc hodc ngin can ngudi tiéu dung
dang ky str dung hodc st dung nén tang sb
trung gian khac nhu 1a diéu kién bat budc dé
su dung dich vuy;

ii. Han ché quyén lya chon ciia ngudi tiéu
dung thong qua viéc sip xép wu tién lya
chon san phém, hang hoa, dich vu gifra céc
t6 chirc, c4 nhan kinh doanh cung cap trén
nén tang s6 ma khong cong khai tiéu chi
Iva chon;

iii. Sir dung bién phap ngin hién thi hoic
hién thi khong trung thuc két qua phan hoi,
danh gia cia ngudi tidu dung vé san pham,
hang hoa, dich vy, t6 chirc, c4 nhan kinh
doanh trén nén tang sd, trir truong hop phan
hdi, danh gia d6 vi pham quy dinh cta phap
luat, trai dao dirc xa hoi;

26 P, Bdo vé quyén loi nguwoi tiéu ding trong nen
kinh té kj thugt so, https://baochinhphu.vn/bao-ve-
quyen-loi-nguoi-tieu-dung-trong-nen-kinh-te-ky-thua
t-50-102220427144823494.htm, cong bd  ngay
271412022, truy cap ngay 14/11/2024.

Iv. St dung bién phap ngan can dang ky,
hoat dong, danh gia, hién thi phan hoi cua to
chic xd hoi tham gia bao vé quyén loi
nguoi tiéu dung;

v. Ngin can ngudoi tiéu ding g& bo phan
mém, Ung dung cai dit sin ma khong anh
huong dén tinh ning k¥ thuat co ban gitp
nén tang s6 van hanh binh thuong hoic
budc nguoi tiéu dung cai dat phﬁn mém,
mg dung kém theo trén nén tang sb.

Viéc bao vé quyén lgi nguoi tiéu ding
trén khong gian mang khong chi dung lai
dbi v6i nén tang ban hang tryc tuyén ma
con mé rong sang ddi v6i nén tang trung
gian tryc tuyén. Nguoi tiéu dung dic biét 1a
ngudi tiéu ding dé bi ton thuong s& duogc
bao dam quyén loi nhiéu hon, khong bi giGi
thiéu vé san phém, dich vy, t6 chuc, ¢4 nhan
kinh doanh hodc dé nghi giao két hgp dong
trai v6i y mudn cta ngudi tiéu dung, giy
can tr¢, anh huong dén cong vi¢e, sinh hoat
binh thuong cua nguodi tiéu ding. Dong
thoi, céc to chirc, ca nhan kinh doanh trén
khong gian mang s& phai chiu thém nhiéu
trach nhiém dic biét trong viéc cung cip
hang hoa, dich vu va bdo vé thong tin cé
nhan cta nguoi tiéu dung, thong tin vé qua
trinh tiéu dung, cac thong tin khac do nguoi
tiéu dung hoac t6 churc, c4 nhan dua ra lién
quan dén giao dich. Ngoai ra, khong duoc
han ché quyén lya chon ciia nguoi tiéu
dung, ciing nhu nhitng phan hdi vé hang
hoa, san phém dich vu ctia nguoi tiéu dung.

Céc hanh vi cdm nay dong vai trd quan
trong nham phuc vu muc tiéu quan ly Nha
nudc ddi voi hoat dong thuong mai dién tir
dé kiém soat cac hanh vi vi pham vé kinh
doanh trén céc nén tang thuong mai di¢n ti,
kiém soat cac nén tang sd c6 nguoi dung
16n va rat 16n nhim han ché sy bat binh
déng, su phat trién lanh manh, hiéu qua cua
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thi truong va bao dam quyén loi cia ngudi
tiéu dung.

Két ludn

Luat BVQLNTD nam 2010 da gop
phan thay dbi manh mé&, ddng thoi, kién tao
cac khung khd, nén tang co ban vimg chic
dé tiép tuc tao dung su phat trién ciia cong
tac bao vé quyén loi nguoi tiéu dung tai
Vi¢t Nam. Tuy nhién, nha lam luat da
khong luong truée duoc nhitng bat cap tir
viéc khong c6 sy giai thich 16 rang vé chu
thé, hanh vi va muc dich tiéu dung, cling
nhu sy phét trién ctia nhiéu hinh thirc kinh
doanh, tiéu dung mdi, dic biét 1a cac giao
dich trén moi truong dién tir, cac giao dich
xuyén bién gidi, cac dich vu chia sé trén nén
tang cong nghé sb... chua c6 quy dinh diéu
chinh. Pay ciing 1a nguyén nhan khién
quyén loi nguoi tiéu dung chua thuc su
dugc bao v¢ hiéu qua. Viéc quy dinh khong

15 rang, khong phi hop va thiéu tinh kha thi
cta cac diéu khoan d6 da kéo theo hé qua
tryc tiép 1a viéc khong thé ap dung cac quy
dinh d6 trén thuc té. Hé quasauxahonlay
nghia cta vi¢c ban hanh Luat BVQLNTD
khong dat dugc nhu mong mudn ban dau
cua cac nha lam luat. Luat BVQLNTD nam
2023 duge diéu chinh trén co so sira d6i, bo
sung Luat phu hop yéu cau quan 1y cua dat
nude, dam bao thuc hién cac cam két qudc
té ma Viét Nam da ky két, tham gia hodc
dang trong qua trinh hoan thién cac thu tuc
dé tham gia. Bén canh d6, véi quy dinh vé
cac hanh vi cdm cua t6 chirc, ca nhan kinh
doanh hang ho4, dich vu mot lan nita khfmg
dinh muc ti€u quan trong tiép tuc bao vé tbi
uu su yéu thé cia ngudi tiéu dung, ting
budc trang bi cac kién thuc, k¥ ning tiéu
dung dé hinh thanh su chu dong cta ngudi
tiéu dung.

(Tiép theo trang 11 — Hoan thién quy dinh ciia...)

Thé nhung, Luat TTHC lai khong dé cap
dén van dé nay. Do do, thuc tién giam déc
thAm cac vu 4n hanh chinh, c6 Toa 4n thi
gui quyet dinh dlnh chi xét xu cho VKS
cung cap va mot s chi thé c6 lién quan, co
Toa 4n lai khong gui. Piéu nay vo hinh
trung da tao ra viéc van dung thuc thi phéap
luat con bat nhat, khong c6 khudn mau
chinh xéc, tiy theo quan diém chi truong
cia ting Toa an. Thiét nghi, Luat TTHC
can bd sung thém quy dinh nay tai khoan 2
biéu 265 tuong tu nhu Bo Luat TTHS nhu
sau: “Trong thoi han 2 ngdy ké tir ngay ra
quyét dinh, Toa dan giri quyét dinh dinh chi
xét xir giam doc tham cho Toa dn da ra ban
an, quyét dinh da co hiéu luc bi khang nghi,
duwong su, co quan thi hanh an dan su co
tham quyén va nhitng ngueoi khdc cé quyén
loi, nghia vu lién quan dén néi dung khing

84

Nghi, Vién kiém sdt ciing cdp”. Dé xuét nay
khong chi nham hoan thién chin chu hon noi
dung cac diéu khoan ctia Luat TTHC ma con
hudéng t6i1 tinh chat ché€ cho cong tac giam
d6c tham cua Toa an, hudng téi bao dam
quyén duoc biét vé& dinh chi xét xir giam dbc
tham cua mot sd chu thé ¢ loi ich lién quan
truc tiép va VKSND thuc hién chtrc ning
gidm sat qua trinh giam dbc tham.

Két luan

Khéng nghi theo thu tyc giam ddc tham
1a ndi dung quan trong khong thé thiéu cia
Luat TTHC. Tuy nhién, mét vai quy dinh
con chua toan dién, thiéu chinh xac, cu thé
gay kho khan cho Toa an khi ap dung phéap
luat, chua bao dam dugc hi¢u qua cua cong
tac khang nghi giam dbc tham. Xut phat tir
d6, bai viét da dé xuat mot vai giai phap
hoan thién.





