XAC PINH NGUOI LAM CHUNG VA NHUNG RUI RO
CUA CONG CHUNG VIEN

Nguyén Huy Cuong”

Tém tat: Khi nguoi yéu cau cong chimg khong biét chir, phap ludt quy dinh ho phdi
6 nguoi lam chitng dé bdao dam viéc giao két hop dong, giao dich dwoc binh ddng, minh
bach va dé bao vé loi ich chinh ddng ciia ho. Tuy nhién, quy dinh phdp ludt vé nguoi lam
chung lai co su han ché, thiéu vcfng dan dén viéc dp dung trong qud trinh hoat dong cong
chitng vé cing khé khan, vieéng mdc. Bai viét phdn tich nhitng han ché, thiéu sét trong
quy dinh vé nguoi lam chitng trong hoat dong cong chitng va chi ra nhitng riii ro nghé
nghiép ciia cong ching vién cé thé doi dién. Qua dé dé xudt kién nghi va gidi phdp khdc
phuc rui ro.

Tw khoa: Nguwoi lam chirng, rui ro, cong ching vién.

Abstract: When a person requesting notarization is illiterate, the law mandates the
presence of witnesses to ensure that the contract or transaction is concluded in an
equitable and transparent manner, and to protect the person’s legitimate interests.
However, the legal provisions concerning witnesses are limited and insufficiently
detailed, resulting in significant challenges and complications in notarial practice.
This article analyzes the deficiencies and shortcomings in the legal framework
governing witnesses in notarization activities and highlights the professional risks that
notaries may face as a result. Accordingly, it puts forward proposals and solutions to

address such risks.
Keywords: Witness; Notary; Risk.

Pit van dé

Trong hoat dong coéng chimg, mot sd
truong hop nhat dinh do phap luat quy dinh
bat budc (nguoi tham gia hop dong, giao
dich khong biét chit, khong tu viét duoc,
khéng tir ky tén dugc) hodc do yéu cau cua
ngudi tham gia hop dong, giao dich hoidc do
cong chung vién nhan thiy can thiét c6
ngudi lam ching, ma hop dong, giao dich
duogc cong ching d6 can phai co nguoi lam
chimg. Muyc dich ciia quy dinh vé ngudi lam

“ NCS., Truong Dai hoc Luat - Dai hoc quéc gia Ha
Noi. Vian phong cong chimg Nguyén Huy Cudng,
tinh Tra Vinh.

Bai viét 1a mot phan két qua nghién ciru cua Luan
an: “Rui ro phap ly trong hanh nghé cong ching tai
Viét Nam”.
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ching trong hoat dong cong chimg 1a nham
bao vé bén yéu thé hodc dé ting tinh khach
quan, minh bach, binh dang trong viéc giao
két hop dong. Luat Cong chimg noi riéng va
Bo luat Dan su noi chung c6 quy dinh vé
nguoi lam ching, tuy nhién, quy dinh nay
rat chung chung, chua rd rang, thiéu ving
su huéng dan, tir d6 dan dén sy lung ting
trong 4p dung, tiém an nhiéu rii ro cho cong
chting vién khi hanh nghé.

1. Sw han ché ciia luat trong quy dinh
vé ngudi lam chimg

Ngoai trir quy dinh vé nguoi lam ching
dbi véi viéc 1ap di chuc theo Bo luat Dan
su, Luat Cong chung nam 2014 va Luat
cong ching nam 2024 c6 hi¢u lyc thi hanh
tir 01/07/2024 quy dinh diéu kién cta ngudi
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lam ching phai 1a nguoi thanh nién, cé
nang luc hanh vi dan sy day du, khéng co
quyén, loi ich hodc nghia vu lién quan dén
viéc cong chung!. Tuy nhién, quy dinh nay
rat chung chung, khong rd rang.

Thir nhét, nguwoi lam chimg phdi sir
dung thanh thao tiéng Viéet?

Cac hop dong, giao dich khi cong
chting phai duoc thé hién dudi dang vin
ban va ngdn ngir thé hién phai 1a tiéng
Viét?. Ngudi yéu cau cong chimg (chi thé
ciia hop ddng, giao dich) néu vi nhimg
nguyén nhan khac nhau nén khong thé nhan
biét chit viét, khong tu doc duoc, khong k¥,
khong ghi ho tén trén hop dong (sau day goi
12 ngudi khong biét chir) thi theo phap luat
quy dinh can phai c¢6 ngudi lam chung, dé
gitp ho hiéu 13 ndi dung hop dong, giao
dich ma ho s& giao két, dong thoi dam bao
tinh minh bach, khach quan trong viéc giao
két hop ddng. Tuy nhién, quy dinh phap luat
lai tao ra “khoang trong” khi khong quy
dinh vé kha ning st dung tiéng Viét cua
nguoi lam chimg.

Nguoi lam chimg phéai sit dung thanh
thao tiéng Viét, nghia la tu ho co thé doc va
hiéu duwoc ndi dung cia hop dong, giao
dich, dé tir d6 giai thich cho ngudi duoc lam
ching biét rd ndi dung hop dong ma minh
s& giao két. Khong thé co truong hop nguoi
nao d6 khong biét chir lai lam chimg cho
ngudi khong biét chir viét khac hodc ngudi
biét it chit viét (chi co thé doc hiéu va viét
mot s6 tir don gian) lam chimg cho nguoi
khong biét chit.

1 Khoan 2 Diéu 47 Luat Coéng ching nim 2014;
khoan 2 Diéu 49 Luat Cong chung nam 2024.

2 Khoan 1 Diéu 2, Diéu 6 Luat Cong chang nim
2014; khoan 4 Diéu 2, Biéu 7 Luat Céng chiing nim
2024.

Ttr sy thiéu ving quy dinh cta phap luat
vé kha ning str dung tiéng Viét cua nguoi
lam ching da phat sinh nhiing kho khan,
lung tang nhét dinh cho céng chimg vién
trong viéc xac dinh nguoi lam chung. Cong
chtng vién khong c6 thim quyén xac dinh
kha ning sir dung thanh thao tiéng Viét cua
nguoi lam ching, va ciing khong c6 co so
tir chdi mot ngudi nao d6 khi ho duoc moi
dé 1am chtng vi 1y do ho khong sir dung
thanh thao tiéng Viét.

Trach nhiém cia cong ching vién la
dam bao tinh xac thuc, hop phap cua hop
ddng, giao dich, nhung trong bdi canh phap
luat khong quy dinh kha nang st dung thanh
thao tiéng Viét ciia ngudi lam ching nén
cong chimg vién chi c6 thé can cir vao kha
ning quan sat, trao do6i dé c6 nhitng nhan
dinh mdt cach chu quan, cam tinh. Néu
ngudi lam chimg s dung thanh thao tiéng
Viét, cong chimg vién c6 thé yéu cau nguoi
lam chung giai thich lai noi dung hop dong
dé dam bao tinh khach quan, minh bach.
Nhung néu nguoi lam chimg chi ¢6 thé doc
va viét mot sb tir don gian thi cong chung
vién cling khong co co sé dé tir chdi tu
cach lam chimg cua ho béi phap ludt khong
co6 quy dinh. Viéc ap dung phap luat cua
cong chimg vién rat bi dong, ling tang vi
khéng c6 co s& phap 1y dé dan chiéu. Néu
cong ching vién chdp nhan tu cach lam
chiing cua ho, trong truong hop nay, vai tro
ciia nguoi lam ching chi mang tinh hinh
thic va tiém 4n nhiéu rii ro cho cong
chung vién.

Thir hai, nguoi lam chung phdai chang
c6 moi quan hé quen biét véi nguoi diege
lam churng?

Trong trudng hop ngudi yéu cau cong
ching khong biét chir viét thi bit budc phai
c6 nguoi lam chung. Phap luat cho phép ho
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duoc ty moi nguwoi ma ho quen biét, tin
twong dé lam chimg cho viée giao két hop
dong. Néu ho khong moi duge ngudi quen
biét dé lam chung thi ho phai moi mot
ngudi xa la khong quen biét dé 1am ching
hodc khi ho khong thé moi bat ky ngudi
nao dé 1am chimg thi céng ching vién chi
dinh mot nguodi nao d6 lam ching cho hop
dong, giao dich.® Trong trudong hop nay,
néu tranh chdp phat sinh s& phat sinh
nhirng hé qua sau:

- Khé khin trong viéc cung cdp thong
tin cu tri ciia nguodi lam ching dé dua vao
vu 4n voi tu cach 1a nguoi ¢6 quyén loi va
nghia vu lién quan, bdi nguodi dugc lam
ching khong biét & nhan than cia ngudi
lam ching.

- Kha nang nguoi lam ching khong nhé
16 ndi dung, chu thé, ddi twong cia hop
d6ng, giao dich di lam ching trude d6 vi ho
chi xuat hién vé6i tu cach “thoang qua”, xa
la voi cac bén giao két, chi dugc moi lam
chung dé “hop thic hoéa” quy dinh lam
chung ctia Luat Cong ching.

- Kha ning c6 su mau thuin vé 16i khai
gifta nguoi 1am ching va chi thé moi ngudi
lam ching. Loi khai cuia nguoi lam chung
c6 gia tri chimg minh su ty nguyén, hiéu rd
ndi dung hop dong khi giao két cia ngudi
duoc 1am chimg. Nhung néu 16i khai cia
ngudi lam chimg khong cung cip duoc
nhitng thong tin can thiét, ddm bao phan
anh tinh khach quan, chinh xac, toan di¢n vé
viéc 1am ching cho hop dong, giao dich da
duge giao két thi vai trd ciia nguoi lam
chting c6 thé s& bi phii nhan bai phan quyét
clia co quan ¢ tham quyén.

® Khoan 2 Biéu 47 Lut Céng ching nim 2014;
khoan 2 Dieu 49 Luat Cong chirng nam 2024.
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Thir ba, co sé dé xdac dinh su lién
quan cia ngwoi lam chirng dén hop dong,
giao dich?

Luat Cong chung quy dinh nguoi lam
chtng phai 1a chi thé doc 1ap, khong co bat
ky su lién quan nao dén quyén loi ich hodc
nghia vu cia h0'p dong. Néu xét trén pham
vi hep, truc tiép thi cac diéu khoan cua hop
dong khong duge din chiéu hodc lam phat
sinh quyén loi, nghia vu dén nguoi lam
ching. Tuy nhién, néu xét trén phuong dién
rong, phdi chang ngudi lam ching cling
khong duoc ¢ bat ky su lién quan nao dén
sudt qua trinh chuyén dich quyén s¢ hiru/str
dung tai san - 1a doi tugng cta hop dong,
giao dich?

Vi du I: A ting cho quyén str dung dat
(QSDD) cho con 12 B, do A khong biét chir
nén da moi C (ngudi quen & cung dia
phuong) dé lam chimg cho hop dong ting
cho. Hop ddng dugc cong chung va lam thu
tuc sang tén QSDD qua cho B. Tuy nhién,
ngay khi QSDP duoc cip cho B thi B
chuyén nhuong quyén sir dung chinh thira
dat vira duoc tang cho d6 cho C. Vi trén
thuc té B dang no tién C nén phai chuyén
nhuong QSDPD dé can trir ng. Sau d6, A cho
rang c6 sy nham 14n, lra ddi trong hop dong
tang cho, vi A nghi rang chi ting cho QSDb
dé B thuan loi trong viéc vay von ngan
hang, khéng mong mubn B dem thira dat d6
di chuyén nhuong QSDP (ban) cho ngudi
khac. A cho rang, giita B va C ¢6 su thong
dong, cau két véi nhau dé lira déi A. Trong
truong hop nay viéc lam chung cua C c6 gia
tr1 phap ly hay khong?

Vidu 2: A (me) tang cho QSDD cho B
(con rudt) nhung do khong biét chit nén da
moi C (chau ngoai, con cua B) dé lam
ching cho viéc tang cho. Sau khi QSDD
duoc cép cho B thi B lai tiép tuc tang cho
QSSb nay cho C.
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Trong ca hai vi du néu trén, xét vé tinh
doc lap, trong pham vi hep thi trong hop
dong ting cho giita A va B, thi C khong ¢
quyén loi, nghia vu lién quan, nén viéc lam
ching cua C la phu hop quy dinh phép luat.
Tuy nhién, dbi tugng tai san (QSDD) cia
hop dong thér nhit lai dugc tiép tuc dich
chuyén qua cho nguoi lam chimg bang hop
dong thir hai. Piéu nay c6 vé khong phu
hop, boi diy 1a d6i tugng hop dong ma C
vira lam ching truée d6. Néu khong cod
tranh chap phat sinh thi sy lién quan ciia C
khong dugc xem xét dén. Nhung néu co
tranh chdp phét sinh, 16 rang C sé& trd thanh
ngudi c6 lién quan dén tranh chap, vi 1a chi
thé va 1a dich cubi ciing ma tai san duoc
chuyén dich dén. Trong truong hop nay, xét
vé tinh chét bic cu, tinh lién quan, thi C cé
thé duoc xac dinh 1a nguoi c6 quyén loi,
nghia vu lién quan dén hop dong, giao dich.
Nhu vay, cau héi phap 1y duoc dat ra 1a khi
hop dong dwoc thwe hién, quyén tai san
diroc chuyén giao qua chii thé mdi va chi
thé méi dé lai giao dich véi chinh ngueoi
lam churng trudc day thi co dwoc xem la co
lién quan dén hop dong, giao dich dd lam
chirng hay khong?

Mac khéc, hién nay trong cac giao dich
dan sy, nhat 1a cac giao dich vé bat dong
san, phan 16n déu co su tham gia cua bén
thr ba (bén moi gi61). Bén moi gidi nay sé
nhan thi lao ciia bén chuyén nhuong (bén
ban) hodc cia bén nhan chuyén nhuong
(bén mua) hodc cua ca hai bén. Pay la giao
dich doc 1ap giira cac bén, khong thé hién
trong hop dong chuyén nhuong va cong
chung vién ciing khong thé biét hodc xéac
dinh c6 giao dich nay ton tai hay khong.
Néu mot trong hai bén (bén chuyén nhuong
hoac nhan chuyén nhuong) khong biét chir
va yéu cau bén méi gidi lam ching cho hop

ddng chuyén nhuong, trong trudng hop nay,
viéc lam ching ctia bén modi gidi cod gia tri
phap 1y hay khong, vi ban chit vu viéc 1a
ngudi moi gioi nay cd nhan thu lao cho viéc
trung gian két nbi cho cic bén giao két hop
d6ng thanh cong.

T nhitng phan tich néu trén, c6 thé
nhan thiy, trong hoat dong cong chimg,
viéc xac dinh nguoi lam ching c6 lién quan
dén hop dong, giao dich hay khong chi c6
thé dua vao ndi dung ctia hop dong c6 dan
chiéu hodc lam phat sinh quyén loi, nghia
vu dén nguoi lam chimg. Néu hop dong
khong thé hién su lién quan thi céng ching
vién ciing khong o co s¢ dé xac dinh ngudi
lam ching c6 quyén loi, nghia vu lién quan
dén hop déng, giao dich. Do do, quy dinh
viéc nguoi lam ching khong c¢6 quyén loi,
nghia vu lién quan dén hop dong chi mang
tinh hinh thirc, cuc bd va khong giai quyét
dugc ban chat cia sy lién quan dén hop
ddng, giao dich di lam ching.

Thur tw, hinh thiec, muc do lam chung
nhu thé nao?

Diéu 40, 41 Luat Cong chimg nam 2014
vé trinh ty, thi tyc cong chiung hop dong,
giao dich co quy dinh nguoi yéu ciu cong
chtng c6 thé yéu ciu cong chimg vién doc
hop ddng cho nguoi yéu ciu cong ching
nghe. Pong thoi, cong chimg vién cé trach
nhiém giai thich cho nguoi yéu cau cong
ching hiéu 16 quyén, nghia vu, hiu qua
phap 1y cua viéc giao két hop dong. Quy
dinh nay ciing nham bao vé bén yéu thé,
gitp nguoi khong biét chir biét rd vé nodi
dung hop dong trudc khi giao két. Nén xét
vé tinh 1y luan, ngudi 1am ching ciing phai
doc trude hop dong dé hiéu rd nodi dung, dé
tor do gidi thich cho ngudi moi minh lam
chtng hiéu 13 hop ddng trudc khi giao két.
Tuy nhién, trong mot thoi gian dai, Luat
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Cong chung nam 2014 khong quy dinh cu
thé vé hinh thirc 1am chimg nén di phat sinh
hai quan diém khéc nhau vé ndi dung nay.

Quan diém thir nhdat cho rang, ngudi
lam ching phai c6 trach nhiém doc, hiéu
cac didu khoan ciia hop dong va hd tro giai
thich rd0 rang cho ngudi ma minh lam
chung, dé giup ho hiéu r& hop dong trudc
khi giao két (diém chi) hop dong. Bén canh
viéc giai thich quyén, nghia vu va hau qua
phap 1y cua viéc giao két hop dong cua cong
ching vién thi vai trd hd trg tu van, giai
thich hop ddng ciia ngudi 1am ching 1a ndi
dung 1a can thiét*. C6 quan diém cho rang,
ngudi 1am chimg ciing can phai c6 nghia vu
doc lai dy thao hop dong giao dich®. Hon
nita, can cho phép ngudi 1am chimg duoc
biéu dat ¥ chi thay cho ngudi dwoc lam
ching dé tao diéu kién cho nguoi yéu thé co
co hoi tham gia xac 1ap giao dich®.

Quan diém thir hai cho rang, nguoi lam
chtng chi don thuan chtng kién viéc giao
két (diém chi) hop dong ciia bén moi minh
lam chimg ma khoéng c6 nghia vu phai doc,
hiéu va giai thich noi dung hop dong, boi
Luat Cong chung da quy dinh trach nhiém
giai thich quyén, nghia, vu va hau qua phap
1y cua viéc giao két hop dong 1a cua cong
chung vién.

Khoan 2 Piéu 49 Luat Cong ching nim
2024 c6 hiéu luc thi hanh ké tr ngay

4 TuAn Pao Thanh, Hoang Van Hiru, Ban vé vai tro
cua nguoi lam chung trong linh vuc cong ching,
https://danchuphapluat.vn/ban-ve-vai-tro-cua-nguoi-

lam-chung-trong-linh-vuc-cong-chung, cong b ngay
13/12/2018, truy cap ngay 10/12/2024

> Lai Thi Bich Nga, Hoan thién phap ludt cong
chitng vé thii tuc céng chitng hop dong, giao dich,
Tap chi Nghé luat s6 6/2022.

§ Tudn Pao Thanh, Mt s6 vin dé can luu ¥ khi sira
d6i, bé sung ludt cong chirng nam 2014, Tap chi Dan
chu va Phap luat, 4n phim “Hoan thién phap luat
cong chiing” nam 2024.
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01/07/2025 quy dinh vé& hinh thirc cia ngudi
lam chung 1a “phdi truc tiép chimg kién
vigc cong chiung va chiu trach nhiém trucc
phdp ludt vé viéc lam chimg ciia minh”,
nghia 1a nha 1am luat chon theo quan diém
thur hai. Nguoi lam ching khong c6 nghia
vu doc, hiéu ndi dung hop dong dé giai
thich nodi dung chua & cia hop ddng cho
nguoi dugc lam chung, viéc gidi thich
quyén va nghia vu phat sinh tir hop dong s&
do cong chung vién thuc hién. Nhu thé,
ngudi 1am chung chi chimg kién bén giao
két hop ddng da dugc cong chimg vién giai
thich quyén, nghia vu phat sinh tor viéc
giao két hop dong, chimg kién su tu
nguyén diém chi vao hop dong cia ngudi
dugc lam chung.

Quy dinh nay cua Luat Coéng chung
nam 2024 c6 thé lam cho vai trd ciia ngudi
lam ching tré nén mo nhat, chi dung lai ¢
viéc chimg kién - dap tmg tinh “tinh hinh
thirc” ma khong duoc chu trong vé “tinh nodi
dung” - ndi dung cta hop dong giao dich
dugc giao két. Pong thoi, ¢6 thé phat sinh
kha nang ngudi lam chimg khong biét chir
hodc biét it chit vi diéu luat khong yéu cau
ngudi lam chimg doc hiéu hop dong ma
minh s€ lam chung.

Thir ndm, nguoi lam chitng cé thé dong
thoi lam chirng cho cd hai bén chii thé giao
két hop dong?

Thuc tién xi hoi ghi nhan nhiéu truong
hop ca hai bén chu thé (bén ban va bén
mua) déu khong biét chir. Néu ap dung theo
quy dinh phap luat thi trong truong hop nay
ca hai bén chu thé déu phai c6 ngudi lam
chtng, tuy nhién lai khong quy dinh vé viéc
ngudi lam chimg co6 thé dong thoi lam
ching cho ca hai bén cha thé hay mdi chii
thé phai co nguoi lam chimg riéng. Nguoi
lam chung 1a bén ddc lap, bén thir ba, khong
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¢6 su lién quan vé quyén loi va nghia vu
dén hop dong, nham gdp phan dam bao sy
tu nguyén, binh dflng, minh bach trong viéc
giao két hop dong, do d6, mot ngudi lam
ching van co6 thé lam chimg cho ca hai bén
chu thé. Van dé phat sinh 1a do phap luat
khong c6 quy dinh, din dén sy lung ting, ¥
kién khac nhau tiy thudc quan diém cua
cong chung vién.

2. Rii ro cia cong chirng vién trong
viéc xac dinh ngudi lam chirng

T nhitng phan tich néu trén, viéc xac
dinh nguodi lam ching cua cong ching vién
s& ¢o thé gdp phai nhitng rai ro nhat dinh,
cu thé:

Thir nhdt, sw phi nhdn hop dong cia
nguoi duoc lam chung

Nguoi duoc 1am chimg 1a chu thé giao
két hop dong, giao dich trong diéu kién tu
ban than khong thé doc va hiéu duoc noi
dung cta hop dong giao dich, nén khi c
tranh chap phat sinh thi lap luan dugc dua
ra luén 1a do ban than khong biét chit,
khong biét da diém chi vao gidy to co noi
dung gi, dé dwa vao d6 bao vé ban than
minh va pha nhan gia tri cua hop dong da
dugc cong ching. Trong trudong hop nay,
vai tro lam chirng cua nguoi lam ching ¢6
gi4 tri chimg minh su tu nguyén, dong y
giao két hop dong cua nguoi dugc lam
chimg. Tuy nhién, néu trong trudng hop ma
nguoi 1am chimg do ngudi yéu cau cong
ching ty moi nhung khong biét rd nhan
than (khong phai nguoi than, nguoi quen
biét) hodc do cong chung vién chi dinh mot
nguoi xa la lam ching nham dé hoan thién
quy dinh phai c6 nguoi lam chung (hoan
thién mat hinh thuc) thi 1ap luan dugc dua
ra ciia nguoi duoc 1am ching c6 thé phat
sinh sy tin cdy nhét dinh tir mot sb quan

diém bao vé cho bén yéu thé. Boi, gia dinh
dugc dua ra la Iy do, hoan canh nao ma
ngudi khong biét chir giao két hop dong,
nhét 1a cac giao dich vé tai san c6 gia tri 16n
lai khong c6 nguoi than thich, ngudi quen
biét 1am chimg ma phai chi dinh hodc moi
ngudi xa la lam chimg cho hop dong? Hoic,
trong truong hop nguodi lam ching khong
biét chit, hogc biét it chit thi viéc 1am chimg
nay, dugc phap luat thira nhan hay khong?

Hop ddng dugc cong chiung co gia tri
chung cur, nhitng tinh tiét, su kién trong hop
ddng khong phai chimg minh, tuy nhién, khi
c6 tranh chip phat sinh thi tu cach phap Iy
cua nguoi lam ching s€ dugc co quan co
tham quyén xem xét, xac dinh lai. Phap luat
khong cAm, han ché viéc chi dinh, moi
ngudi xa la, khong quen biét voi ngudi
duoc 1am chimg dé 1am chtng cho viée giao
két hop dong, nhung néu c6 tranh chip phat
sinh thi quan diém phia d6i lap bao vé
quyén loi cho ngudi duoc 1am ching s& gay
bat loi nhat dinh cho céng ching vién.

Thir hai, kha nang bi vwong vao tranh
chdp phdp Iy tai co quan t6 tung

Pay 1a dang rii ro ma bat ky cong
ching vién hodc to chirc hanh nghé cong
chimg nao mong mudn phét sinh trong sudt
qué trinh hoat dong, hanh nghé cong chimg.
Tuy nhién, khi c6 phét sinh tranh chép lién
quan dén hop dong, bat ky chu thé nao cho
rang quyén loi ciia minh bi xAm pham déu
c6 quyén yéu cau Toa an giai quyét bing
con duong td tung dan sy. Khi do, td chure
hanh nghé cong chimg — noi cong chimg
hop dong, giao dich co thé dugc toa an xac
dinh 13 ngudi co quyén loi va nghia vu lién
quan trong vu an, tham chi tré thanh bi don
trong vu tranh chap. Phan quyét cubi cung
ctia Toa 4n s& dua ra két luan 1a cong chimg
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vién c6 thyc hién dung quy dinh phap luat
hay khong, tuy nhién, hé qua rd rang co thé
nhan thdy 1a cong chung vién va to chic
hanh nghé cong chimg phai ton nhiéu thoi
gian, chi phi va uy tin nghé nghiép bi anh
huong dé tham gia giai quyét vu 4n.

3. Kién nghi va giai phap phong ngira

Thir nhét, hoan thién céc hwong dén vé
nguoi lam chung

Cac van ban hudéng dan thi hanh Luat
Cong chimg nam 2024 nén hudng dén viée
quy dinh nguoi lam ching phai théa man
cac diéu kién:

- Mot la, c6 kha nang st dung thanh
thao tiéng Viét. Kha ning nay c6 thé dwa
trén trinh d0 van hoéa da duoc hoc tai bac
phé thoéng hodc it nhat quy dinh nguoi lam
ching phai c¢6 kha nang doc va hiéu duoc
no6i dung ctia hop dong, giao dich.

- Hai 14, nguoi lam ching co trach
nhiém hd trg giai thich ndi dung hop dong,
giao dich cho nguoi dugc lam ching dé
tranh nhitng ling ting, quan diém khéc
nhau vé khi ning s dung tiéng Viét va
hinh thirc lam chung ctia nguoi lam ching.

- Ba 14, nguoi lam ching c6 thé lam
chimg cho cac bén chu thé ciia hop dong,
giao dich bdi nguoi lam chung 1a bén thtr ba
trung 14p, khong co bt ky quyén loi, nghia
vu ndo lién quan dén hop dong.

- Bén la, ngudi lam ching khong duogc
mua, nhan chuyén nhuong, nhan tang cho,
nhan chuyén giao quyén tai san tryuc tiép tir
chu thé dugce chuyén quyén so hiru d6i voi
tai san 1a dbi tuong cta hop dong ma minh
da lam chung trudce do.

Thir hai, nang cao nhdn thuec, boi
duwong ky nang cua cong chung vién trong
viéc xdc dinh ngwoi lam chung
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Trong bdi canh quy dinh phap luit con
nhiéu khoang tréng trong cac quy dinh vé
ngudi lam chimg, cong chimg vién trudc hét
dé bao vé chinh minh cin khong ngimng
nang cao nhan thic, boi dudng ky ning
hanh nghé. Dé han ché nhiing rui ro ¢ thé
phat sinh, cong chiing vién nén tang cuong
kha ning quan sat, giao tiép voi ngudi dugc
chi dinh, ngudi duoc moi 1am chimg dé tir
d6 co nhimg danh gia vé kha ning str dung
tiéng Viét. Néu ¢ su nghi ngo vé kha ning
doc, hiéu hop ddng thi cong ching vién nén
dé nghi moi nguoi khac hodc chi dinh nguoi
khéac c6 kha nang doc, hiéu noi dung hop
ddng dé dua vao lam chtng. Bén canh do,
ddi voi cac hop déng, giao dich vé viée dinh
doat tai san, cong ching vién nén xac dinh
ngudi 1am ching 13 nhitng ngudi than thiét,
ngudi quen biét véi ngudi duoc lam ching
dé tang tinh minh bach, an toan cho chinh
cong chtng vién chtng nhan hop dong. Tuy
nhién, cong chimg vién can c6 nhimng hanh
xtr khéo 1éo dé tranh viéc phan tng theo
chidu hudng xdu, bi quy két 1a giy kho
khan, can trd viéc yéu cau cong ching.

Két luan

Phéap luat cong ching qua céac thoi ky
con khiém khuyét, thiéu ving sy huéng dan
vé ngudi lam chung trong hoat dong cong
ching, tir d6 1am phat sinh nhiéu vudéng
mic, kho khan cho viéc ap dung. Viéc chua
quy dinh, ghi nhan nguoi lam ching phai co
kha nang str dung thong thao tiéng Viét, doc
hiéu duoc ndi dung hop dong, ciing nhu
huéng dan vé sy lién quan cua ngudi lam
ching trong quéa trinh chuyén dich tai san
qua cac chu sé hiru 1a nhitng han ché, rui ro
cua cac cong chung vién. Do do, cac van
ban huodng dan thi hanh nén xéac dinh,
huéng dan cu thé hon nita vé nguoi lam
chimg theo cac noi dung tac gia kién nghi.





