VAN DUNG CACH TIEP CAN NHAN HQC
(ANTHROPOLOGY) TRONG XAY DUNG PHAP LUAT
O VIET NAM HIEN NAY

Diu Cong Hiép”

Tém tit: Trén co sé phdn tich mot s6 van dée ly lugn vé cach tié'p cdn nhén hoc, bai viét
dwa ra mot so6 goi mo cho céng tac xay dung phap ludt o Viét Nam, ddac biét la trong viéc
danh gid tac dong ciing nhw mirc do kha thi cua mot chinh sach. Trong boi canh Viét Nam la
mot quoc gia da dang vé van héa, dan toc ciing nhu c6 truyén thong lich sir voi phong tuc,
tap quan lau doi; viéc dp dung cdc tiép cdn nhan hoc trong xdy dung phdp ludt la can thiét
dé tang tinh kha thi, tinh dé tiép cin ciia phdp ludt.

Tw khoa: Nhdn hoc, Phap ludt, Xdy dung phap ludt.

Abstract: Drawing on an analysis of theoretical issues concerning anthropological
approaches, this article proposes several directions for legislative development in Vietnam,
with particular emphasis on policy impact assessment and feasibility studies. In a country
marked by profound cultural and ethnic diversity, as well as deeply rooted historical
traditions, customs, and practices, integrating anthropological perspectives into law-making
is indispensable for ensuring that legislation is both practicable and accessible.
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Pit van dé

Nhan hoc 1a mét linh vuc khoa hoc lau
doi, ¢6 ddi tuong nghién ciru twong ddi rong
va ¢O tinh giao thoa vd&i nganh khoa hoc
phap 1y. Diéu d6 thé hién & chd, con nguoi,
bao gébm goc d6 ca nhan, to chirc va xa hoi
1a d6i tugng nghién ciru chung cta hai linh
vuc nay nhung dugc nhin nhan ¢ nhitng goc
khac nhau. Néu nhu khoa hoc phép 1y tap
trung nghién ciu con ngudi trong mdi
tuong quan voi Nha nude va phap luat thi
nhan hoc con nhin nhan cac quy pham xa
hoi (social norms) 1a mot phan khong thé
tach roi trong cac yéu té diéu chinh hanh vi
con nguoi. Thyc té cho thay, diéu d6 gy ra
cach hiéu, cach ap dung, cach phan tng
khac nhau gitta cac cd nhan cling nhu cong

*TS., Truong Dai hoc Luat Ha Ngi.

ddng dan cu (dua trén t6n gido, sic toc, qué
quén) dbi v6i phap luat va c6 thé giy ra
nhimg kho khan nhat dinh trong cong tac ap
dung phép luat. Tur do, chung ta phai dit lai
cau hoi vé qua trinh xay dung phéap luat da
can nhic toi nhimg sy khac biét nay chua.
Trén co sé khai quat vé cac van dé 1y luan,
bai viét nay 1y giai nhu cau phai van dung
cach tiép can nhan hoc trong xay dung phép
lut t6i nhitg nguyén tic, cach thirc khi van
dung cach tiép can d6 nham ting cuong hon
nira chét lugng cong tac xay dung phap luat
¢ Viét Nam giai doan hi¢n nay.

1. Mot s6 van dé 1y luan vé van dung
cach tiép cin nhan hoc trong xiy dung
phap luat

Pé lam 15 dugc nhitng van dé 1y luan
lién quan, ching ta can 1am ré mot sd khai
niém cong cu nhu sau:
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V& nhan hoc, day la mot linh vuc khoa
hoc twong dbi rong 16n, voi muc dich
“nghién ciru ban chdt con nguwoi voi tat ca
cdc mdt khdc nhau cia né trong tién trinh
lich sir tir truyén thong dén hién dai”; hay
cu thé hon ddy 1a nganh khoa hoc “nghién
ciru vé lodi nguoi, lién quan dén hanh vi
con nguoi, con nguoi sinh hoc, van hoa, xa
héi, ngén ngit gom ca hién tai va qud
khir’?. Véi mot cach nhin rong nhu vay, ban
than trong nganh nhan hoc cling c6 nhiing
tranh luan vé pham vi, d6i tuong nghién ctru
cling nhu ban chét cua khoa hoc nay. Tuy
nhién, c6 thé thiy, nhan hoc gin bd mat
thiét voi tit ca cac khia canh co ban cta con
ngudi nhu hinh thé, van héa, dan toc va co
hudng di chu yéu 1a dua ra cac kién giai vé
su khac bi¢t trong hanh vi gitta cdc nhom xa
héi. Vi vay, nganh nhan hoc phat trién dén
dau thé ky XX thi ra doi linh vuc “nhan hoc
tmg dung” v6i muc dich giai quyét nhiing
van dé thyc tién, trong d6 “tap trung nghién
ctru chinh sach xa hoi va cung cdp nhiing
thong tin hiéu biét ciia minh vé cac nhom xa
hoi cho cac nha hoach dinh chinh sach”3.
Tir d6, co thé hinh dung céach tiép can nhan
hoc 1a viéc tim td1 nhiing sy khéc biét trong
quan ni€ém va hanh dong gifra cdc nhom xa
hoi thong qua cac phuong phap thu thép
thong tin va phan tich, 1y giai dua trén sic
tdc, van hoa, tdp quan...; va cach tiép can
nay co thé duoc van dung trén nhiéu gbc do,

1 Nguyén Vin Manh, Nguyén Xuan Hong, Nguyén
Chi Ngan, Nhan hoc dai cuong, Nxb. Dai hoc Hué,
2016, tr. 11.

2 American Anthropological Association, What is
Anthropology?, https://americananthro.org/learn-
teach/what-is-anthropology/, truy cap ngay 4/8/2024.
3 Nguy@n Vin Manh, Nguy&n Xuan Hdng, Nguyén
Chi Ngan, sdd, tr.10.
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trong d6 co ca viéc xay dung chinh sach,
phap luat.

DPbi v6i khai niém “xdy dung phap
luat”, ching ta co thé nhin dudi ca gboc do
chinh tri, thc 1a dua y chi cua Nha nudc
cung nhan thuc va loi ich cua xa hoi thanh
phép luat; va géc do k¥ thuat nghia la qua
trinh hinh thanh cac quy dinh phéap luat*. Va
vi vay, mdt quan ni¢m thong thuong dugc
nhéc t6i vé xay dung phép luat, do 1a “mot
qua trinh hoat dong vo cung quan trong,
phite hop, bao gom rat nhiéu cdc hoat dong
ké tiép nhau, lién hé chit ché véi nhau, do
nhiéu t6 chirc va cd nhdn cé Vi tri, vai tro,
chirc néng, quyén han khdc nhau cing tién
hanh, nham chuyén hoa y chi cua Nha
nuoc, cua nhan dan Viét Nam thanh nhitng
quy dinh phap ludt dwa trén nhitng nguyén
tdc nhdt dinh va dwoc thé hién dudi nhitng
hinh thirc phdp Iy nhat dinh ma chii yéu la
van ban quy pham phdp ludt’>. Nhin mot
cach rong hon, xdy dung phap luat c6 mdi
lién hé mat thiét v6i viéc ap dung phap luat.
Cu thé, qua trinh xay dung phép lut khong
thé khong can nhic t6i nhing tac dong cua
quy pham khi n6 dugc ap dung trén thyc té.
Vi vay, nhiéu van dé duogc nhéc téi trong
qua trinh xay dung phap ludt nhu: Panh gia
tac dong, chi phi tuan thu, tinh kha thi...
nham tranh viéc ludt chi “nam trén gidy”.

4 Nguyén Vin Cuong, Ban chat cua hoar déng xay
ding phap ludt: Mgt vai vdn dé can ban lugn thém,
10/01/2013, https://moj.gov.vn/gt/tintuc/Pages/nghi
en-cuu-trao-doi.aspx?ltemID=1566, truy cap ngay
7/8/2024.

5 Nguyén Minh Poan, Xay dung va hoan thién h¢
thong phap lugt Viét Nam trong béi canh xay dung
nha nwéc phap quyen xa hgi chi nghia, Nxb. Chinh
tri qudc gia, Ha Noi, 2011, tr. 13.
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Tir day, ta thdy duoc sy lién quan giita
cach tiép can nhan hoc véi viéc xay dung
phap luat. Ban chét cua phap luat ciing chi
la cac quy tic xur su, bén canh nhiéu yéu t6
khac tac dong va diéu chinh hanh vi caa con
nguoi nhu trinh d§ hoc vén, nén tang van
héa, niém tin ton gido, ban sdc dan tdc... Va
chung c6 thé tac dong téi mic d6 tuan thu
phap luat cia nguoi dan theo nhitng chiéu
huéng khac nhau. Nhan hoc, voi tu cach
mot phuong thic tiép can, s& giai quyét
nguyén nhan cia sy khac biét trong nhan
thirc va hanh vi cia nguoi dan véi ndi dung
quy pham phap lut va 1a co s& dé cac chu
thé tham gia vao qua trinh xay dung phap
luat c6 thé can nhic trong viéc dua ra cic
quy pham phu hop nhét.

V& mat 1y ludn cting nhu thuc tién, co
thé thay, viéc Gmg dung céach tiép can nhan
hoc trong xay dung phap luat di c6 mot nén
tang phat trién twong ddi vimg chic va dan
hinh thanh nganh nhan hoc phap luat (legal
anthropology). Trong d6, nhan hoc phép
luat c6 thé coi 1a mot bod phén cua triét hoc
phép luat®, nhung ciing 12 mot khoa hoc ¢6
tinh chét doc lap mic du con twong d6i non
tré’. Ly thuyét lam nén tang cua cach tiép
can nhan hoc trong phép luat 1a thuyét “da
nguyén phap 1y” (legal pluralism), nghia la

6 \/& Khanh Vinh, Triét hoc phap ludt — dinh hiréng
nghién citu va dao tao méi ¢ Viét Nam hién nay, Tap
chi Khoa hoc kiém sat, s6 6/2022, tr. 13.

7 Mic du dugc cho 1a ¢6 nén tang tir thé ky XVIII,
XIX nhung Nhan hoc phap luét chi thuc su dinh hinh
va phat trién vao giai doan cudi thé ky XIX. Xem
thém: Merry, S. E.,, & Canfield, M. C, Law:
Anthropological aspects, In J. D. Wright (Ed.),
International Encyclopedia of the Social &
Behavioral Sciences [second edition], Volume 13,
2015, pp. 535-541.

su ton tai ciia nhiéu hé thdng quy tic trong
cing mot xa hoi khién cho phap luat voi tu
cach hé thong quy tic xir su c¢6 tinh quyén
luc d6i khi bi kim hdm boi nhimng hé thong
quy tic khac.

Mot vi du thuong duoc dat ra dé l1am rd
ly thuyét nay la hién twong xay ra & cic
nude thude dia, bén canh viée bi diéu chinh
boi luat do nudc d6 ho thi thuc té ngudi dan
dd quen voi nhimng diéu luat truyén théng®.
Diéu nay rit quen thudc ¢ Viét Nam, dic
biét trong thoi ky chung ta bi cac triéu dai
Trung Qubc d6 ho. Cu thé, bén canh luat
phap ma ngudi Han cai tri di ban bd trén
dat Viét thi thuc té nguoi Viét ¢o van tuan
theo nhirng 18 luat cii, diéu d6 khién cho M3
Vién da phai thira nhan luat Viét khac luat
Han 10 diém®. Hon thé, viéc thuong xuyén
tral qua cac cudc d4u tranh gianh ddc lap
ciing phan nao hinh thanh “phan xa tam 1i”
mang tinh phan khang cua nguoi Viétl?,
d6ng thoi sy hinh thanh tu tuéng “phép vua
thua 18 lang” van con ton tai va anh hudng
toi ngay nay ciing la mgt hinh anh rd rang
cua hién tugng “da nguyén phap 1y”.

Mo rong ra, hién tugng da nguyén phap
1y khong chi ton tai ¢ nhitng qudc gia thudce
dia ma duogc cho la & moi xa hoi. Cac hoc
gia nhan hoc phap ludt cho rang bén canh

8 Griffiths, Anne, Legal Pluralism in Africa: The
Role of Gender and Women's Access to
Law, PoLAR. 19 (2), 1996, pp. 93-108.

® Vi Van Mau, Cé ludt Viér Nam va tw phdp sir dién
giang, Sai Gon, 1975, tr.155.

10 Nguyén Van Son, Phirc cam “Cua” trong nhdn
cdach van héa xa héi, Hoi nghi ban tron “Tam ly hoc
toc nguoi va tam ly cac tdc nguoi & Viét Nam” tai
Hoi thao Tam ly hoc Khu vuc Dong Nam A 1an thir
nhét “Hanh phac con ngudi va phat trién bén viing”,
truong Pai hoc Khoa hoc X& hdi & Nhan van Ha
Noi, 29/11/2017.
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phap luat do Nha nuéc ban hanh thi su ton
tai cia cic quy tic xir sw mang tinh phi
chinh thtrc 1a diéu tat yéu ¢ moi xa hoi'l. Va
trong tdm nghién cuou cta nhan hoc phép
luat d6 1a mdi quan hé giita cac quy tic khi
chung cung diéu chinh vé mot van dé. Mbi
quan hé nay co6 thé chia thanh cac nhoém*2:
(1) Xung d6t; (2) Canh tranh; (3) Hop tac;
va (4) Bo tro.

Thuc t& & Viét Nam, mic du ly thuyét
nhan hoc phap luat it khi dugc nhic tén
hoidc duoc phé bién, nhung céch tiép can
nay van la mot huéng nghién ctru kha 1
nét. Vi du trong khoa hoc vé 1y luédn nha
nuéc va phap ludt c6 mot ndi dung vé phap
ludt trong hé thng cong cu diéu chinh quan
hé xa hoi, trong d6 gitra phap luat va cac
cong cu diéu chinh quan hé xa hoi khac
(con goi 1a nhiing thé ché phi quan phuong)
¢6 su doc lap nhau nhat dinh®. Tuy nhién,
su khéc biét trong cach tiép can nhan hoc
phap ludt 12 & chd cac quy tic phi phap luat
khong dugc nhin nhan nhu mdét “cong cu”
va cling khong dat ra viéc phdi cung nhau
“diéu chinh cac quan hé xa hgi1 mot cach co
hiéu qua”. Véan d& cha yéu cia hudng tiép
can nay 1a dung cac tri thirc vé nhan chung,
van hoa, lich sir d¢ giai thich nhitng hanh vi
cua con nguoi voi nhiing khuynh hudng
khéac biét so voi cac quy pham phap luat.
Déi vé6i viée xay dung phap luat, cach tiép
can ndy c6 gia tri & chd né gitp du bao

11 Sally Engle Merry, Legal Pluralism, Law &
Society Review, Vol. 22, No. 5, 1988, pp. 869-896.
12 Geoffrey Swenson, Legal Pluralism in Theory
and Practice, International Studies Review 20,
2018, p. 438.

13 Truong Pai hoc Luat Ha Noi, Gido trinh Iy lugn
chung vé nha nwéc va phap lugt, Nxb Tu phap, Ha
Noi, 2020, tr. 230.
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truéc vé tinh kha thi khi mot quy pham
duoc thuc hién trong doi séng va to do
ngudi xdy dung phap ludt c6 thé can nhic
nhing phuong 4n phu hop dé dat duoc muc
dich ctia minh.

2. Nhu ciu van dung cach tiép cin
nhian hgc trong xiy dung phap luit &
Viét Nam hién nay

La modt qudc gia dang trong giai doan
phat trién manh, xay dung phdp luat 1a mot
hoat dong hét stc duoc quan tdm ¢ Viét
Nam hién nay. Trong bdi canh Viét Nam
dang ra stic phan ddu dé som hoan thanh
muc tiéu xay dung mdt nudc cong nghiép
theo huéng hién dai, hoi nhap qubc té sau
rong voi tam nhin thé hién khat vong phat
trién rat cao vao niam 2030 (100 nim thanh
lap Dang) va nim 2045 (100 nim quoc
khanh), nhu cau xay dung va hoan thién hé
thong phap luat dang dugc dat ra ngay cang
cap thiét'*. V& dinh huéng xay dung phéap
ludt trong thoi gian t6i, Nghi quyét s 27-
NQ/TW vé tiép tuc xay dyng va hoan thién
Nha nuéc phap quyén xa hoi cha nghia Viét
Nam trong giai doan méi di dua ra: “Tiép
tuc d6i mai, hoan thién quy trinh xay dung
phap luat, bao dam chuyén nghiép, khoa
hoc, kip thoi, kha thi, hiéu qua”. biéu dé
cho thay viéc bod sung cac cach tiép can
nham thic ddy hon nita chit lugng xay
dung phap luat 13 mot diéu hoan toan co thé
can nhic. Cu thé hon, nhu cau van dung
cach tiép can nhan hoc trong xay dung phap

4 Nguyén Vin Cuong, Hé thang phap lugt Viét Nam
qua gan 75 nam xdy dung va hoan thién - Nhiing dau
an néi bat, https://khpl.moj.gov.vn/qt/tintuc/Pages/
nghien-cuu-trao-doi.aspx?ltemID=102, céng bd
thang 2/2020, truy cap ngay 8/8/2024.
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luat & Viét Nam hién nay c6 thé nhin nhan
dudi nhitng géc d6 sau:

-Vésu da dang cua dan tdc

Viét Nam la noi cu tra cua 54 dan toc
anh em, trong d6 c6 nhiéu vung déan toc véi
ddc trung riéng vé van hoa, 16i song. Piéu
nay tao nén sy khac biét trong cach hiéu,
cach hanh x@r trudc mot quy tic phap ly
nhat dinh. Pic biét, sy khic biét ndy co thé
ndy sinh trong nhiing linh vuc khac biét
chtra dung nhiéu quan niém twong ddi moi
SO Vo1 truyén théng. Cu thé, linh vuc dit dai
chinh 13 mot vi du dién hinh. Hién nay,
phap luat dét dai & Viét Nam duoc xay dung
trén co s& ché do sé hiru toan dan ddi véi
dat dai, trong d6 Nha nudc dong vai tro dai
dién chu s¢ hitu va théng nhat quan 1y. Day
1 co s¢ dé ching ta xdy dyng hé thong
phap luat vé dat dai bao gdm nhiéu quy dinh
cu thé, chi tiét trén nhing linh vuc nhu giao
dat, cho thué dat, thu hdi dat, giai quyét
tranh chip dét dai... Tuy nhién, néu so sanh
v6i quan niém truyén thong ctia cac dan toc
thi nhitng quy dinh ndi trén c¢6 nhiing chénh
léch nhat dinh. Cy thé, tir nhan thirc dén
truyén thdng va ludt tuc ciia cac dan toc
thiéu s6 & Viét Nam c6 nhiéu diém khac
biét v6i chinh sich dét dai, véi nhiéu biéu
hién khac nhau. Déi véi cdc dan toc thiéu sb
& ving Dong Bic, quan niém tu hitu dat dai
da ton tai tir lau doi va trong qua trinh 4p
dung cac chinh sach dat dai tur tap thé hoa,
nhuong dat dé dinh cu dén khoan... da nay
sinh nhiéu tranh chap mang tinh phong trao
v6i tén goi “doi dit ong cha” ¢ nhiéu dia
phuong, dién hinh nhu Ha Giang (mau
thuan gitta ngudi Kinh va nguoi dan tdc tai
chd), Lang Son, Cao Béng (gitra cac dan toc

thiéu s6 tai chd véi nhau)'®. Con & ving Tay
Nguyén, quan niém vé s¢ hitu dat dai cua
ho thé hién & chd: Dat dai 1a thiéng liéng, 13
két qua sy gin két giira cac thé hé; ca nhén,
gia dinh c6 quyén chiém hitu va st dung dat
dai nhung viéc chuyén nhuong, dac biét 1a
cho bén ngoai, khong duoc khuyén khich?®.
Bén canh do, tap tuc truyén théng cia nguoi
Tay Nguyén 13 luan canh, chuyén khoanh,
toc la canh tac & mot khu vuc sau do
chuyén dén khu vyc khac dé canh tac
nhimg nim tiép theo. Thong thuong, khu
dat bi dé hoang khoang 5 - 7 ndm va sau d6
ngudi dan quay lai canh tac tiép va cir nhu
vay quay vong trong tat ca cac khu dit ho
dd khai hoang®’. Tuy dat luan canh duogc
théng ké vao muc dit chua su dung, dat
chua giao, cho thué (chua c6 chu), nhung
trong thyc té lai khong phai nhu vay. Dat
1am nuong rdy lun canh, du canh ctia dong
bao mién nui déu ndm & loai dat nay. Dat
nuong ray (dit dang canh tac va bo hod)
déu da co chu, d6 1a: Ho gia dinh, ho toc,
cong ddng lang ban. Quyén lam chu nay
dugc xéc 1ap theo luat tuc, dugc cac thanh
vién trong lang ban, cong dong lan cén
thira nhén, ton trong. Chinh vi tinh trang
nay ma & khong it dia phuong, theo s6 lidu
théng ké dat chua st dung con rat nhiéu,
nhung khi 13p quy hoach dét trong rimg,

15 Tran Van Ha, Mau thudn ddt dai va quan hé dan
téc ¢ vimg Pong Bdc tir Poi méi (1986) dén nay,
Khoa hoc xa hoi Vigt Nam, s6 5, 2021, tr. 85.

'® T6 Van Hoa, Nhitng gid tri cua lugt tuc vé dat dai,
gidi quyét tranh chdp dat dai vimg Tdy Neuyén, Tap
chi Luat hoc, s6 3/2020, tr. 34.

' T6 Van Hoa, Dau Cong Hiép, Cac yéu té tdc dong
dén gidi quyét tranh chdp dat dai bao dam phéat trlen
bén viing ving Tay Nguyén, Tap chi Luat hoc, sé
8/20109, tr. 41.
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cy cong nghiép, giao dit cho lién doanh
c6 vén dau tu nudc ngoai ¢ thuc dia lai
khong c6, hoac khong du dién tich, Vép
phai tranh chip véi dan dia phuong?®,

- V& truyén thong lich str, vin hoa

Bén canh yéu t6 dan toc, truyén thong
lich str 1au doi cua nguoi Viét cling da tao ra
rit nhiéu phong tuc, tdp quén, nép nght,
cach hanh xtr mang tinh ¢ két trong tu duy.
Nhin tir goc d6 nhan hoc, su d&nh huong cua
truyén thong lich sir, van hoa 1én xu hudng
hanh vi ctia con nguoi 13 rat rd rét va diéu
nay dit ra van dé khi phap luat diéu chinh
trong cung mot linh vuc nhung lai dit ra
nhimg quy tic khac biét. Piéu d6 giy ra
nhitng xu hudng khac nhau va ciing tao nén
nhiing phan tng khac nhau trong xa hdi.
Mot trong nhiing vi du dién hinh 1a viéc ban
hanh Chi thi s6 406-TTg ngay 8/8/1994 vé
viéc cAm san xuét, buén ban va ddt phao.
Quy dinh nay da tdc dong manh me t&1 mot
nét van héa phd bién cua nguoi Viét trong
dip tét Nguyén dan, d6 1a d6t phao vao dém
giao thira véi nhiéu y nghia nhu chiao muing
nam méi, cdu mong binh an, may man, sung
tac... Sau gﬁn 30 nam thuyc thi, trudc nhitng
tranh lun van con ton tai vé nhu ciu st
dung phao va truéc thyc té nhidu dia
phuong van con tinh trang dot phao “lau”,
dén nam 2020, Nghi dinh sé 137/2020/ND-
CP vé quan 1y, sir dung phéo ra doi di cho
phép ngudi dan st dung mot sb loai phao
hoa nhét dinh. Diéu nay cé thé coi la mot su
dap ung nhu cau van hoa cta xa hoi, gitp

18 Vi Long, Pdt lam nwong rdy ludn canh ciia dong
bao dan téc thidu sé & mién nGi, 24/3/2009,
https://vafs.gov.vn/vn/dat-lam-nuong-ray-luan-canh-
cua-dong-bao-dan-toc-thieu-so-o-mien-nui/, truy céap
ngay 9/8/2024.
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ngudi dan thue hién duoc nhitng nét truyén
thong nhung khong anh hudng téi an ninh,
an toan. Tuy nhién, gan ddy trong qua trinh
thdo luan Dy thao Luat Quan ly, st dung vii
khi, vat liéu n6 va cong cu hd tro (sira déi),
viéc cdm tuyét ddi phao hoa lai tiép tuc
duoc dua ra va c6 nhiéu y kién khac nhau®®.
Tir goc d6 nhan hoc phép luat, co thé thay,
day chinh 1a mgt minh chimg cho su khéc
biét giita truyén théng van hoa véi y chi cua
nha quan ly trong hoat dong xay dung phéap
luat. Mot van dé khac ciing gy tranh luan
trong qué trinh xay dung phap luat ¢ Viét
Nam d6 1a quyén két hon cua ngudi cling
gidi tinh. Vé mit phép ly, nudc ta da co su
chuyén ddi trong cach tiép can, tir viéc cAm
to1 khong thira nhan hon nhéan gitta nhiing
ngudi cing giGi tinh. V& mat nhan hoc vin
héa, nhitng nghién ctru chi ra c6 nhiing cach
tiép can khac nhau giita ving d6 thi va nong
thon vé van dé nay?, va thyc té thi cling véi
thoi gian, cach nhin cua xi hoi cling da dan
c6 nhitng sy coi mo nhét dinh. Didu nay cho
chung ta thdy mot cach rd rang rang sy bién
ddi vé van hoa co thé tac dong nhét dinh toi
qua trinh x4y dung phép luat. Piéu do ciing
phan ndo chi ra nhu ciu cua viéc tiép can
nhan hoc trong qué trinh xay dung phap
luat, dac bi¢t 1a trong viéc lam rd va do
ludng nhitng anh huéng (néu cb) cua cac
quy dinh phap luat trong bdi canh vin hoa
hién nay.

19 Xem thém: Khanh Lan, Quan diém ciia nguoi dan
vé quan ly, sir dung phao hoa, 9/6/2024, https:/
dangcongsan.vn/ban-doc/y-kien-ban-doc/quan-diem-
cua-nguoi-dan-ve-quan-ly-su-dung-phao-hoa-666785
html, truy cap ngay 11/8/2024.

2 Nguyén Thi Bich Hang, Péng tinh luyén i trong
gidi tré hién nay, Tap chi Khoa hoc xa hoi Viét Nam,
s6 5 (78)/2014, tr. 72-79.
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3. Phwong huéng vin dung cach tiép
can nhan hoc trong xay dung phap luit &
Viét Nam hién nay

Nhu da trinh bay, muc dich ctua cach
tiép can nhan hoc d6 1a 1am rd vé ban chét
nhitng xu hudng tng x1r cia con nguoi. Vi
vay, dé 1am o duge didu do, nganh nhan
hoc str dung mot s6 phuwong phap nhu:

- Piéu tra x3 hoi hoc dién rong, trong
d6 chu trong vao cac yéu té dinh danh con
ngudi nhu tudi tac, nghé nghiép, gidi tinh,
dan tdc, ton gido. Khac véi phuong phép
diéu tra x4 hoi hoc thong thudng chu yéu
tap trung vao két qua 1a y kién cua d6i
tugng, trong nhan hoc, diéu can phai lam
rd 12 mdi lién hé giira két qua khao sat voi
cac yéu to dinh danh néi trén, tir 46 rat ra
nhing két luan mang tinh khai quat vé viéc
nhitng yéu t6 d6 tic dong nhu thé nao dén
két qua khao sat, tor do chi ra ban cht,
nguyén nhan cua hién twong ma két qua
khao sat phan anh.

- Phuong phéap tham véan cong dong bao
gdm cac hoat dong gip gd, hoi ¥ kién truc
tiép nhimg dbi twong khac nhau vé van dé
lién quan. Phuong phép nay khong chu
trong t&1 viéc quan sat/danh gid mot cach
rong rii ma tdp trung vao nhimg nhom d6i
tuong cu thé. V& mat chinh sach, phép luat,
phuong phdp nay thuong dugc st dung
trong vi¢c danh gia tac dong.

- Phuong phap dién da doi hoi nguoi
thue hién phai thuc sy song, hoa minh va
thau hiéu cong dong. Khac voi phuwong phép
tham véan cong dong chu yéu 1a hoi ¥ kién
thi phuong phap dién da lai nhan manh viéc
ngudi nghién ctu truc tiép tham gia, trai
nghiém dé dat t6i su thiu hiéu nhimg dic

tinh van hoa, phong tuc, nép nghi cta ngudi
dan dia phuong.

Noéi chung, viéc van dung cic phuong
phap nhan hoc khong qua xa la trong qua
trinh xay dung phép luat & Viét Nam, bao
gém ca viée diéu tra x4 hdi hoc, tham vén
cong dong hay dién di. Tuy nhién, vn dé
cin ban 1a chung ta cdn nhin né voi mot
muc d6 sdu sac hon vé goc nhin dan toc,
van héa. Di nhién, khong phai tat ca khia
canh trong xay dung phéap luat hay quy
dinh phap luat nao ciing cin phai danh gia
ky cang tir khia canh nhan hoc, nhung d6i
v6i nude ta, rat nhidu vin dé da va sé phai
duoc can nhic sau sic hon. Piéu nay 1a do
cac cong dong lién tyc thay doi, ludn cé y
twong moi phat sinh, va luén c6 nhu cau
duogc dap tng mot cach hop 1y trude nhiing
bién doi d6?.

Duéi goc d6 xay dung phap luat, can
phai thdy, day 1a mot khai niém rong, bao
ham nhiéu khia canh phurce tap voi nhiéu loai
van ban, do nhiéu co quan ban hanh véi quy
trinh, thu tuc khac nhau. Vi vay, viéc van
dung cach tiép can nhan hoc phap luat dbi
voi tung loai van ban s€ c6 nhiing phuong
thirc khac nhau. O day, van dé ap dung cach
tiép can nhan hoc vao xay dung phap luat s&
dugc ban luan ¢ pham vi rong, mang tinh
dinh huéng 1a chu yéu. Cu thé, can luu ¥ t6i
nhitng diém sau day:

- Can c¢6 sang loc va danh gia trudc vé
viéc ndi dung van ban co thé tac dong toi
khia canh vén héa, lich s, dan toc nhu thé

2L paul Sillitoe, Anthropologists only need apply:
Challenges of applied anthropology, Journal of the
Royal Anthropological Institute, 13(1), 2007, pp.
147-165.
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nao. Khia canh van hoa ¢ day can dugce hiéu
theo nghia rong, tirc 1a khong chi bao gém
nhirng gia tri truyén théng. Vi duy, trong giai
doan gﬁn day, mot van dé néng cua xa hoi
thuong dugc ban luan trong cac dién dan
phap luat 1a viéc cAm tuyét ddi ndng do con
trong hoi thd khi tham gia giao thong. Véan
dé nay dugc ban thdo trén nhiéu goc do,
trong d6 c6 mat van hoda, khi ca hién tugng
“van hoa ruou bia” ciing dugc dé cap t6i%%.
Khai niém noi trén chua han da mang tinh
tich cuc nhung rd rang rang viéc nhic toi
khia canh nay trong thdo ludn chinh sach
cling phan nao cho thiy nhitng phan tmg tir
x4 hoi 1a dang phai can nhic va luong trudc.
Tuong ty nhu vay, khia canh dan toc, viung
mién cling can duge quan tam, dac biét la
vé cac phong tuc, tap quan lau doi.

- Sau khi thdy duoc anh huéng vé mit
van hoa, dan tdc ciia mot du thao van ban
can c6 nhitng budc danh gia tic dong trén
khia canh nay. Viéc danh gia tdc dong van
héa can dugc thuc hién nhim théy duoc:
(1) Noi dung quy dinh c6 mau thuan, khac
bi¢t gi voi van hoa, phong tuc, tdp quan &
cac ving mién; (2) Noi dung quy dinh ¢6
gi phu hgp va thuan lgi ap dung trén co s&
van hoéa, phong tuc, tdp quan céc vung
mién; va (3) Viéc thyuc thi quy dinh nay ¢
thé gap nhirng phan tmg gi vé mit vin hoa,
phong tuc, tdp quan. Dac big¢t, ddi véi
nhiing van ban phap luat c6 pham vi hiéu
luc rong, can phai luong trude duge nhing
khu vye, dia phuong, ving mién c6 dic

22 Nguyén Thanh Ta, Truyén thong van héa rwou
cua nguoi Viét, 14/9/2020, https://www.qdnd.vn/van
-hoa/doi-song/truyen-thong-van-hoa-ruou-cua-nguoi-
viet-635173, truy cap ngay 12/8/2024.
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diém van hoa, phong tuc riéng dé tranh
hinh thanh cac diém nong trong tuong lai,
didc biét véi nhitng vin dé nhu dét dai, kinh
té, moi truong.

- Cudi cung, can diéu chinh ndi dung du
thao van ban mot cach phu hop nhit trude
nhitng danh gia tic dong vé van héa, dan
toc; bén canh do6 cling can phac thao duogc
nhiing bién phép, giai phép trong qué trinh
ap dung phap luat dé dam bao tinh kha thi
cua van ban. Trong do, bén canh viéc tuyén
truyén, phd bién quy dinh cta phap luat thi
cling phai ¢ co ché tao diéu kién mot cach
thich hop nhét dé hd trg nguoi dan o nhimng
ving, mién, dia phuong c6 tinh dac thu thuc
hién dugc ding quy dinh cua phép luét.

Viéc danh gié tac dong ciling nhu dua ra
cac cach thirc giup quy dinh cia phap luat
c¢6 thé ap dung mot cach thuan loi nhat can
thuc hién dua trén cic phuong phap nhan
hoc, trong d6 can chu trong té1 viéc dién da
cling nhu tham van cong déng dé thuc su
hiéu dugc nhimng tdm tu cua ngudi dan,
nhitng dic thu trong nép nghi, nép song ctia
ho va méi turong quan véi cac quy dinh cia
phap luat.

Két luan

Céch tiép can nhan hoc 1a mot phuong
phap tuy khong hoan toan méi la nhung
cling can dugc quan tim dé duoc trién khai
mot cach bai ban trong quy trinh xay dung
phap luat. Trudc nhitng bién ddi cua thoi
dai vé ca khia canh phap 1y, van hoa, xa
héi, dan tdc, ton gido; viéc ap dung céich
tiép can nhan hoc cing véi nhitng phuong
phap dic thi ciia nd 1a can thiét dé co duoc
cac van ban phap luat phu hop, kha thi va
dé ap dung.





