MOT SO VAN PE PHAP LY VE HANH VI
QUAY ROI TINH DUC TAI NOI LAM VIEC O AN PO:
GOI Y CHO VIET NAM

Nguyén Thi Ngoc Uyén’

‘Tém tat: Nam 2013, An D¢ da ban hanh Pao ludt Phong ngira, Cam va khdic phuc
quay réi tinh duc phy nir tai noi lam viéc, tao co so phdp Iy hitu hiéu dé bao vé 2 phu nit o
quoc gia nay trucc nhiing nguy co' bi qudy réi tinh duc tai noi lam viéc. Bai viét dé cdp
den thuc trang qudy réi tinh duc va sw ra doi Pao ludt Phong ngiva, cdm va khdc phuc
quay réi tinh duc phu nit tai noi lam viéc & An D, tir do, phan tich, binh ludgn va goi mo
mét s6 khia canh phdp Iy ma Viét Nam c6 thé tham khdo.
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Abstract: In 2013, India enacted the Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, establishing a robust legal framework to
protect women against sexual harassment at work. This article reviews the prevalence of
workplace harassment and the context behind the Act’s adoption in India. It also
provides analysis and commentary on legal aspects that Vietham may consider as a

reference.
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1. Thuc trang qudy réi tinh duc va sw
ra doi Pao luat Phong ngira, cAm va khic
phuc quiy réi tinh duc phu nir tai noi
lam viéc & An P

O An D hién nay, quay réi tinh duc
(QRTD) tai noi lam viéc dugc xem la mot
hinh thirc phén biét dbi xur dua trén gi6i, vi
pham cac quyén con ngu’&ri co ban theo
Diéu 14, Dleu 15 va Piéu 21 cua Hlen phap,
do la quyén binh dang gidi, quyén sdng,
quyén ty do va nhan pham. Tuy nhién, day
1a két qua cua mot cudc chién gian nan, lau
dai trong lich sir nham phong chéng QRTD
tai noi lam viéc ca trén thuc tién 1an hoat
dong lap phap & An Do.

Theo nhiéu két qua nghién ctru, phu nit &
An D¢ phai dbi mat v6i phan biét ddi xir

" ThS., Giang vién Truong Pai hoc Quéc té Sai
Gc:)n. Nghién ctru sinh Hoc vién Chinh tri Quoc gia
HO chi Minh.

60

nghiém trong tir khi ndm trong bung me cho
dén cubi doil. Sy phan biét di xur thé hién
qua tinh trang suy dinh dudng c6 hé théng &
tré em gai va thiéu sy gido duc ¢ tudi vi
thanh nién va két thic bang bao luc gia dinh.

Cudc khao sat 16n nhit caa An Do vé
QRTD tai noi lam viéc dugc Hi¢p hdi Luat
su qubc gia An Do thyc hién vao nim 2016
da cho thiy:

“- 38% phu nit da bi QRTD tai noi lam
viéc.

- 70% phu nit khéng bdo cdo vé QRTD
tai noi lam viéc & An P6.

- 65,2% phu nir cho biét cong ty cia ho
khong tudn thu cac thu tuc dwoc quy dinh

! Ramni Taneja, Legal liability for sexual
harassment in the workplace: India, International
Journal of Discrimination and the Law, Vol. 7, 2005,
pp. 293-314.
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theo Pao ludt Phong ngira, cdm va Khdc
phuc qudy réi tinh duc phu nit tai noi lam
viéc nam 201 3.

- 46,7% nguroi khdo sat cho biét Uy ban
noi by khong biét cac ndi dung va cac diéu
khoan phap ly co trong Pao luqt.

- 50% nan nhan da nghi viéc sau khi vu
an cua ho dwoc khép lai 72,

Nhimng diu mdc 1ap phap vé phong
ngua, cAm va khic phuc ddi vai QRTD cua
qudc gia nay déu gin véi nhitng vu an xam
pham, QRTD c6 anh hudng 16n trong xa hoi.

Nam 1992, Bhanwari Devi, mdt phu nir
lam viéc cho chuong trinh phét trién nong
thon cua Chinh quyén Rajasthan. Bhanwari
Devi di bi cudng hiép tap thé khi ¢ ngin
chan mot vy hon nhan tré em. Vu vi¢c nay
tré thanh co s& dé cac to chire x3 hoi dé don
kién nghi 1én Toa 4n t6i cao nham yéu cau
khung phap 1y bao vé phu nit khéi QRTD.
Vishaka va nhiing nguoi khac kién Tiéu
bang Rajasthan va nhiing nguoi co lién
quan. Sy viéc nay di doi hoi nhu cau can
thiép phap 1y dé bao vé phu nit khoi cac
hinh thirc QRTD. Tda 4n tdi cao di xac dinh
QRTD la hanh vi vi pham quyén binh dang
cua phu nir tai noi lam viéc. Vu 4n nay cudi
cung da din dén viéc ban hanh Huéng dan
Vishaka vé phong ngira QRTD®. Phan quyét
Vishaka dua ra 12 hudng ddn nhim ngin
chin va xir Iy QRTD, bao gém viéc thiét 1ap
co ché xur 1y khiéu nai, tao méi truong lam
viéc an toan va nang cao nhén thirc.

2 Shakti Singh Tevatia and Khalid Khan, Sexual
harassment of women at workplace, International
Journal of Law Management & Humanities,
2(1)/2019, p. 355.

3 Mona Bhatt & Sounak Poddar, Sexual Harassment
Against Women at Workplace, International Journal
of Law Management & Humanities, 1(2)/2018, p.
283.

Huéng din 1 quy dinh rang, ngudi st
dung lao dong hoac nhitng ngudi cd trach
nhi¢m khéc tai noi lam vi¢c cé nghia vu
ngan chan hodc ran de viéc thuc hi¢n cac
hanh vi QRTD va cung cip céc thu tyc giai
quyét, dan xép hodc truy t6 cic hanh vi
QRTD b?mg cach thuc hién tt ca cac bude
can thiét. Huéng din 3 liét ké cac budc
phong ngira khac nhau ma tit ca ngudi sir
dung lao dong phdi thuc hi¢én, du la trong
khu vuc coéng hay khu vuc tu nhan, gom:
Lénh cAm QRTD phai dugc cong bd rd rang
va phd bién theo nhitng cach thirc phu hop;
Quy dinh cua cac co quan nha nudc lién
quan dén hanh vi QRTD va ky luat phai bao
gdm cac quy tic/quy dinh cdm QRTD va
dua ra cac hinh phat thich hop d6i voi nguoi
vi pham; d6i v6i nguoi st dung lao dong,
can dua cac 1énh cdm néi trén vao cic quy
dinh cta doanh nghiép theo Dao luat Viéc
lam cong nghiép nim 1946; can cung cip
cac diéu kién lam viéc phu hop dé dam bao
rang khong c6 mdi truong thu dich dbi voi
phu nit tai noi lam vi¢c va khong c6 nhan
vién nit nao c¢6 1y do chinh déng dé tin rang
o 4y bi bat loi lién quan dén viéc 1am cua
minh. Theo Huéng dan 4, khi hanh vi cdu
thanh mét t6i danh cu thé theo Bo luat Hinh
su An Do hoic theo bat ky luat nao khac,
nguol su dung lao dong phai thuc hién
khiéu nai véi co quan c6 tham quyén. Dic
biét, cAn dam bao rang nan nhan hodc nhan
chtng khong bi dbi xir tan té hodc bi phan
biét d6i xu khi tham gia vao vu viéc khiéu
nai, to cao. Huéng dan 5 néu rd, khi hanh vi
d6 vi pham phap luat viéc lam theo dinh
nghia clia cdc quy tic c¢6 lién quan, ngudi sir
dung lao dong phai 4p dung hinh thuc ky
luat thich hop theo cac quy tic d6. Huéng
dan 6 va 7 lan luot quy dinh viéc thanh lap
co ché khiéu nai va Uy ban khiéu nai. Cho
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du hanh vi d6 c6 cau thanh toi pham hay vi
pham cac quy dinh noi bd thi déu cin mot
co ché khiéu nai phu hop trong to chuc cia
ngudi str dung lao dong dé giai quyét khiéu
nai do nan nhan dwa ra. Co ché nay phai
luén sin c6 khi can thiét, d6 c6 thé 1a mot
Uy ban khiéu nai, mot c6 van dic biét hodc
dich vu hd trg khac va phai bao dam tinh
bao mat. Uy ban khiéu nai phai do mot phu
nit ding dau va it nhit mot na s6 thanh
vién ciia Uy ban phai 13 phu nit. Ngoai ra,
dé ngan chin kha niang bi anh hudng tir cac
cép cao hon, mot Uy ban khiéu nai nhu vay
phai c6 su tham gia cia mot bén thir ba, cod
thé 1a mét t6 chirc phi chinh phii hodc mot
co quan chuyén mén khac vé vin dé QRTD.

Huéng din 8 va 9 lién quan dén tuyén
truyén nhan thic cho ngudi lao dong ring
céc van dé vé QRTD s& dugc phd bién trong
cac cudc hop cua nguoi lao dong va Hudng
dan nay phai dugc thong bdo cho tit ca
nhan vién. Huéng din 10 quy dinh vé
truong hop ngudi lao dong bi quay rdi baoi
bén thtr ba. Huéng dan néu rang, khi QRTD
xay ra do hanh vi hodc thiéu sét ciia bat ky
bén thir ba nao, nguoi st dung lao dong va
nguoi phu trach s€ thyc hién moi budce can
thiét va hop 1y dé hd tro nguoi bi anh hudng
va c0 cac hanh dong phong ngira.

Theo Huéng dan 11, Toa 4n da chi dao
Chinh quyén Trung wong va Tiéu bang xem
xét ap dung cac bién phap phu hop bao gdbm
ca luat phap dé dam bao rang cac Hudng
dan nay ciing dugc ngudi sir dung lao dong
trong khu vuce tu nhan tuan thu. Toa 4n cling
d3 phan quyét rang, cac chi thi néu trong
phan quyét cia minh s& c6 tinh rang budc
va duoc thuc thi cho dén khi co luat phu
hop dugc ban hanh dé giai quyét van dé
ndy. Pic biét, Huéng dan Vishaka dua ra
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khai niém “QRTD tai noi lam viéc” va sau
d6 khai ni€ém nay duoc ké thura trong Pao
luat Phong ngira, cAm va khic phuc QRTD
phu nir tai noi lam viéc (sau day goi tit 1a
Pao luit POSH). Theo d6, QRTD bao gém
nhiing hanh vi mang tinh tinh duc khong
dugc ddng thuan (rd rang hodc ngdm dinh),
bao gém: (a) Tan tinh va c6 hanh vi tiép xuc
co thé; (b) Yéu cau quan hé tinh duc; (c) Pua
ra nhan xét mang tinh khiéu dam; (d) Hién
thi tai liéu khiéu dam; (e) Va bat ky hanh vi
thé chat, 11 noi hodc phi 10i néi khong duoc
dong thuan khac c6 ban chat tinh duc. Thém
vao d6, Toa 4n toi cao da dwa ra huéng dan
bat budc moi nguoi s dung lao dong phai
cung cap mot co ché giai quyét khiéu nai vé
QRTD va bao dam quyén binh dang gi6i cua
phu nir tai noi lam vigc.

Mot phan quyét dién hinh khac vé hanh
vi QRTD duoc Toa an ti cao An Do xét xur
la Vu kién cua Hoi d@)ng xtc tién xuat khau
hang may mac (AEPC) dai dién cho nan
nhan bi QRTD ki¢n A.K. Chopra nam 1999.
Cu thé, ngay 12/8/1988, Chu tich cong ty
AEPC lién tuc quay rdi bang 10i noi va xiic
pham c6 Suchitra Vishnoi. Toa an so tham
cho rang hanh vi chi 14 “dua gion”, khong
da nghiém trong dé bi sa thai. Sau d6 duong
su khang cdo va Toa an tdi cao bac bo l1ap
luan cua Toa so thim, khéng dinh réng cac
hanh vi di khéng dung cham truc tiép vao co
thé nhung di cdu thanh hanh vi quiy réi, tir
d6 mo rong dinh nghia vé QRTD bao gém ca
c4c hanh vi quiy réi & mirc d6 nhe nhu quay
roi tam 1y va 101 noi ciing can bi xtr Iy dé bao
vé nhan vién nir. Ngoai ra, vu 4n nay nhén
manh trach nhiém cta nguoi s dung lao
dong trong viéc ngin nglra va giai quyét
QRTD. Phan quyét da cung ¢ khai niém vé
trach nhiém phap 1y thay thé, theo d6 nguoi
st dung lao dong phai chiu trach nhi€ém vé
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hanh dong ctia nhan vién, dac biét la trong
cac truong hop QRTD. Vu 4n mang tinh
budc ngoat nay dd anh huong dang ké dén
khuon kho phap 1y lién quan dén trach nhiém
phép 1y ciia nguoi sir dung lao dong & An Po
va dong vai tro trong cac dién bién tiép theo,
bao gé)m viéc ban hanh Pao luat POSH*.

16 nam sau khi phan quyét Vishakha,
Dao luat POSH duogc ban hanh, thay thé cho
Hudng dan Vishakka va c6 hiéu lyc tir ngay
09/12/2013. Pao ludt da coé nhitng quy dinh
méi, manh m& dé bao vé nguoi lao dong nir
khong bi QRTD tai noi lam vi¢c. Hién nay,
cung véi Pao luat POSH, nam 2018, Bo
luat Hinh sy An Do stra ddi duoc ban hanh,
trong d6 hinh sy hoa cac hanh vi “QRTD”,
“theo ddi”, “nhin trom™®. Pay la nhiing co
s& phap 1y quan trong trong viéc bao vé
nguoi lao dong nir khong b1 QRTD tai not
lam viéc & An D9.

2. Nhirng ndi dung chinh va han ché
ciia Pao luit Phong ngira, cAm va Khic
phuc quf'ly réi tinh duc phu nir tai noi
1am viéc & An Do

2.1. Nhitng ngi dung chinh ciia Dgo
ludgt Phong ngiva, cdm va Khic phuc
qudy réi tinh duc phu ni tai noi lam vigc
¢ An Dé

Thir nhét, khdi niém “qudy roi tinh
duc” dé hiéu nhung chwa ddy di

Theo quy dinh tai Muc 2 Pao luat POSH,
QRTD bao gébm: “Nhitng hanh vi dwoc xdc

4 Reflections, POSH Act: The case of Apparel
Export Promotion Council vs. A. K. Chopra, https://
reflections.live/articles/11309/posh-act-the-case-of-
apparel-export-promotion-council-vs-a-k-chopra-an-
article-by-pari-chauhan-11482-Im20cw40.html, truy
cap ngay 19/11/2024. )

5 Bo Luat Hinh sy (stra d6i) nam 2018 cua An D9,
https://sansad.in/getFile/BillsTexts/LSBill Texts/Pass
edLoksabha/126%20C_%20Criminal%20Law%202
018 LS_Eng.pdf?source=legislation.

dinh la c6 lién quan dén tinh duc khong
mong muon (dit triee tiép hay ngu y) nhie:

- T ié}) xtic thé chat; hoadc

- Yéu cau hodc dé nghi quan hé tinh
duc, hoac

- Nhitng loi lé mang tinh khiéu dam;
hodc

- Hién thi ngi dung khiéu dam; hodc

- Bat ky hanh vi thé chat, 1oi néi hodc
phi [oi néi nao khdc c¢é ban chdt tinh duc
khéng dwoc hoan nghénh”®.

Khai niém nay da liét ké kha day du cac
biéu hién cua hanh vi QRTD tai noi lam
viéc, bao gdm ca QRTD tao ra méi trudng
1am viéc thu dich va QRTD dang “dénh doi”.

Khac voi cach dinh nghia khai ni¢m
QRTD tai noi lam viéc & An D9, Viét Nam
su dung phuong phédp mo6 ta khi dinh nghia
hanh vi QRTD tai noi lam viéc. Uu diém
ciia phuong phap nay 1a tinh bao quat tot,
ngén gon nhung c6 nhugc diém 1a khong cu
thé, kho hiéu va thuc té nhiéu nguoi van
khong nhan dién dugc hanh vi QRTD tai
noi lam viéc & Viét Nam. Ngoai ra, Khai
niém “QRTD” trong B¢ luat Lao dong ¢
Viét Nam khong day du, thiéu ving QRTD
dang “danh d6i”. Mic du theo hudng dan &
khoan 1 Diéu 84 Nghi dinh sd
145/2020/ND-CP  ngay 14/12/2020 cua
Chinh phu quy dinh chi tiét va huéng dan
thi hanh mot s diéu ciia Bo luat Lao dong
vé diéu kién lao dong va quan hé lao dong
(Nghi dinh s§ 145/2020/ND-CP) c6 liét ké
loai hanh vi “dé nghi, yéu cau, goi y, de
doa, ép budc ddi quan hé tinh duc ldy bt ky

6 The Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013,
https://www.indiacode.nic.in/handle/123456789/210
4?sam_handle=123456789/1362, truy cdp ngay
19/11/2024.
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loi ich nao lién quan dén cong viéc” nhung
d6 khong phai 1a khai niém vé QRTD tai
noi lam viéc. Noi1 ham khai niém theo khoan
9 Piéu 3 Bo luat Lao dong nam 2019 khong
bao ham dang “QRTD danh d6i” vi quy
dinh QRTD tai noi lam viéc la: “Hanh vi c6
tinh chdt tinh duc ciia bat ky ngwoi nao doi
voi nguoi khac tai noi lam viéc ma khong
diwoc ngwoi dé mong muoén hodc chdp
nhdan”. Tuong tu, tic gia Tran Thi Huyén
Trang ciing dong quan diém khi cho ring:
“Viéc dwa ra dinh nghia phap ly quy dinh
roé noi ham va hinh thirc cua hanh vi QRTD
tai noi lam viéc la can thiét, giup nhdn dang
r6 rang vé hanh vi ndy trong thyc té dé lam
can cw cho viéc thwc thi cac quy dinh co
lién quan khdc nham xir Iy ¢6 hiéu qud hanh
vi ORTD".

Thir hai, chii thé nép don khiéu nai
da dang

Phép luat & An Do cho phép ngudi than,
ban be, dong nghiép hodc bat ky ngudi nao
biét vé sy viéc QRTD c6 thé ndp don khiéu
nai thay cho nan nhan trong nhiing truong
hop nan nhan khong thé khiéu nai do mat
ning lyc vé thé chét, tinh than hodc 1y do
khac, cu thé nhu sau:

“(i) Khi nan nhan nit khéng thé khiéu
nai do mat nang lyc thé chat, don khiéu nai
c6 thé nép boi:

- Nguwoi than hodac ban be; hoac

- Déng nghiép; hodc

- Mot vién chire cua Uy ban Phu nit qu6'c
gia hodc Uy ban Phy nit tiéu bang; hodc

- Bat ky nguoi nao biét vé sw viéc, voi
sw dong ¥ bang van ban ciia nan nhan;

7 Tran Thi Huyén Trang, Binh ddng gigi trong quy
dinh vé phong chang qudy réi tinh duc tai noi lam
viéc theo phap ludt lao ddng Viét Nam, Tap chi Khoa
hoc phép Iy Viét Nam, sb 4 (176)/2024, tr. 29.
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(i) Khi nan nhdn nit khéng thé khiéu
nai do mat nang lyc tinh than, don khiéu
nai c6 thé ndp boi:

- Nguwoi than hoac ban be; hoac

- Mot nha gido duc dac biét; hodac

- Mt bac si tam than hodc nha tam Iy
hoc co trinh do; hodc

- Nguoi gidm hé hodc co quan cé tham
quyén ma nguoi dé dang dwoc diéu tri hodc
cham soc; hodc

- Bdt ky nguwoi nao biét vé sy ¢é cing
vOi nguoi than hodc ban be cua nguoi do
hodc mot nha giao duc dac biét hoac bac st
tdm than hodc nha tam Iy hoc di diéu kién,
hodc nguoi giam ho hodc co quan co tham
quyén ma ngwoi dé dang dwoe diéu tri hodc
cham soc;

(iii) Truong hop nan nhdn nit vi bat ky
Iy do ndo khéc khéng thé khiéu nai, thi bt
ky nguoi nao biét vé sw cé cé thé ndp khiéu
nai, véi s dong y bang van ban cia nan
nhan...” (Piéu 6).

Trong khi do, ciing lién quan dén van
dé nay, phap luat Viét Nam hién nay chi cho
phép nan nhan bi QRTD hodc ngudi chung
kién nop don khiéu nai, to cao. Mic du Bo
luat Lao dong nam 2019 khong ghi nhan ro
quyén khiéu nai cho cac chu thé, nhung
thong qua quy dinh ¢ khoan 2 Piéu 86 Nghi
dinh sb 145/2020/ND-CP vé nghia vu cua
ngudi lao dong 1a “ngdn cdn, té cdo hanh vi
QRTD tai noi lam viéc”; két hop véi khoan
3 Piéu 86 Nghi dinh sb 145/2020/ND-CP
cho thay t6 chirc dai dién nguoi lao dong tai
co so ciing khong c6 quyén dai dién nop
don khiéu nai, t6 cao thay cho ngudi lao
dong. Nhu vay, phap luat Viét Nam chi thura
nhén cha thé ndp don khiéu nai, t6 cdo hanh
vi QRTD tai noi lam viéc 1a nguoi lao dong.
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Thir ba, vu vi¢c QRTD duwoc gidi quyét
béi Uy ban khiéu nai chuyén trach

Khéc voi Viét Nam, An Do yéu cAu mdi
nguoi sir dung lao dong cO tir trén 10 nhan
vién phai thanh 1ap Uy ban khiéu nai noi bo
(ICC) dé bao vé, giai quyét cac khiéu nai vé
QRTD. Céc thanh phan bit budc gdm: Chu
tich, ti thiéu 2 thanh vién trong d6 c6 thanh
vién bén ngoai dé dam bao tinh khach quan,
doc 1ap. Nhiém ky cua cac thanh vién t6i da
3 nam. O Viét Nam chua c6 Uy ban, phong,
ban chuyén trach giai quyét QRTD. Khi xay
ra QRTD tai noi lam viéc, ngudi st dung
lao dong mdoi thanh 1ap cac bd phan giai
quyét mang tinh chat tam thoi. Con & An
D9, iy ban hoat dong chuyén trach tao diéu
kién thuan loi cho viéc kiém tra, giam sat
thuong xuyén va xtr 1y chuyén nghiép,
nhanh chéng hon. Cu thé, theo quy dinh tai
Diéu 4 Pao luat POSH, mdi nguoi st dung
lao dong c6 nghia vy 1ap mot ICC bang vin
ban bao gom:

- Chu tich: N 1anh dao trong don vi do;
néu khong cé thi duge dé cir tir phong
ban/don vi/phong ban/noi lam viéc khac cua
cung mot don vi str dung lao dong;

- 2 thanh vién (t6i thiéu): Trong sd
nhitng nhan vién tin tuy véi sy nghiép bao
vé phu nit/co kién thiac phap 1y/co kinh
nghiém trong cong tac xa hoi;

- Thanh vién bén ngoai: Tir cc to chirc
phi chinh pht/hiép hoi cam két vi sy nghiép
cua phu nit hoac mot nguodi am hiéu vé6i van
dé QRTD. Véi diéu kién 1a it nhat mot nira
tong sb thanh vién dugc dé cur phai 1a phu
nir®. Nguoi am hiéu cic van dé lién quan
dén phu nir 1a nhimg nguoi c¢6 chuyén mon
vé céc van dé lién quan dén QRTD:

8 Mona Bhatt & Sounak Poddar, tldd, pp. 284- 285.

“- C6 it nhat 5 nam kinh nghiém lam
nhan vién xa hoi, lam viéc huwong toi trao
quyén cho phy nit va dic biét la gidi quyét
van dé ORTD tai noi lam viéc,

- Am hiéu vé phap ludt lao déng, kinh
té, din suw hodc hinh su”.

Trong trudng hop nhing td chiic quy
mo nhoé dudi 10 lao dong thi khong can lap
ICC ma nan nhan s& khiéu nai 1én Uy ban
khiéu nai dia phuong (LCC). Ngoai ra, Uy
ban nay con giai quyét khiéu nai trong
truong hop nguoi st dung lao dong la chu
thé vi pham hodc d6i twong bi QRTD la
ngudi gitp viéc gia dinh. Quy dinh nay rat
hop 1y nham dam bao tinh doc 1ap, khach
quan va kip thoi trong giai quyét khiéu nai
ma Viét Nam c6 thé tham khao. Thanh phan
cia LCC gom:

- Chii tich: Pugc dé ctr tir nhitng phuy nif
xuét sac c6 thanh tich trong linh vuc cong tac
x4 hoi va cam Kkét vi su nghiép cta phu nir;

- Uy vién: Pugc dé cir tir cc phu nit [am
viéc tai phuong hodc thanh phé trong quan;

- 2 Thanh vién: Dugc dé cr tir cc o
chic phi chinh phu/hi€p hoi/cd nhan cam
két vi sy nghiép cta phu nit hodc am hiéu
cac van dé lién quan dén QRTD, véi diéu
kién: it nhat mot nguoi phai 1a phu nir va it
nhat mot nguoi phai c6 nén ting vé luat
hoic kién thtrc phap 1y;

- Thanh vién duong nhién: Can bd cé
lién quan giai quyét phiic loi x4 hoi hodc
phat trién phu nit va tré em trong quan.

O Viét Nam chua c6 co quan chuyén
trach bao vé quyén ciia ngudi lao dong bi
QRTD tai noi lam viéc nén doi hoi su tham
gia cua nhiéu thiét ché khac nhau, tir co
quan lap phap, co quan hanh phéap, co quan
tu phap, cac to chirc khac trong xa hoi va
nguoi sit dung lao dong. Pong thoi, Viét
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Nam chua cé quy dinh, co ché bao vé phu
hop d6i voi nan nhan bi chi doanh nghiép
QRTD hodc nguoi gitp viéc gia dinh hodc
nguoi lao dong lam viéc & khu vuc phi
chinh thirc bi QRTD tai noi lam viéc. Vi khi
chu doanh nghiép thuc hién hanh vi QRTD
ma nhan vién khiéu nai trong ndi bd doanh
nghiép thi két qua giai quyét c6 thé khong
khach quan cling nhu khé ap dung hinh thirc
xtr 1y ky luat sa thai d6i voi chu doanh
nghiép. Ddi véi giup viéc gia dinh va ngudi
lao dong lam viéc ¢ khu vyuc phi chinh thuc
bi QRTD, & Viét Nam ciing khong co thiét
ché noi bo, cong doan co sd nao giup ho
giai quyét vu viéc duoc.

Thir tw, thoi gian gidi quyét khiéu nai
minh thi ro rang

Thoi gian giai quyét khiéu nai ciing
duoc quy dinh cu thé trong Pao luat POSH
budc cac chu thé thyc thi phai dam bao,
theo do:

- Nop don khiéu nai: Trong vong 3
thang ké tir sy ¢6 cudi cung;

- Thong bao cho bi don: Trong vong 7
ngay ké tir ngay nhan duogc ban sao don
khiéu nai;

- Hoan tat viéc diéu tra: Trong vong 90
ngay;

- Nop Béo céo cua ICC/LCC cho nguoi
st dung lao dong/Cong chac cip
quan: Trong vong 10 ngay ké tir ngay hoan
tat cudc diéu tra;

- Thuc hién cic két qua giai quyét:
Trong vong 60 ngay;

- Khiéu nai: Trong vong 90 ngay ké tir
ngay c6 quyét dinh xur 1y.

D6i voi ndi dung nay, phap luat lao
dong Viét Nam chwa co cac quy dinh vé
thoi han tiép nhan va xur 1y khiéu nai, to céo
QRTD tai noi lam viéc, khién cho nhiéu vu
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viéc xur 1y cham, tri tré kéo dai, anh hudng
tryc tiép dén quyén cua nan nhan. Pon cir,
01/4/2024, ¢6 H té céo ong A - Giam dbc
Cong ty c¢6 phan Vin hoa va Truyén thong
Nha Nam di loi dung mdi quan hé sép va
nhan vién ép cd thuc hi¢n cac hanh vi c6
tinh chat tinh duc véi ong, du co khong
ddng y. Sau do, tdi 18/4/2024, theo thong
béo tir Fanpage Nhi Nam, cong ty cam két:
“s€ xiic tién lam viéc véi co quan cé tham
quyén va cd nhdn éng A d@é xdc minh va lam
ro nhitng su viéc, thong tin co lién quan,
xdc dinh tinh chdt va mirc d6 cia vu viéc;
xdc dinh mirc do gdy tén hai doi véi bén
lién quan va doi véi cong ty Nhd Nam. Tir
do, chung toi sé co nhiing bién phap xur ly
va ky ludt théa dang déi véi éng A tai cong
ty Nhd Nam”. Nhung sau gan 2 thang, cong
ty khong giai quyét don khiéu nai ctia H nén
thang 6/2024, H giri don t6 cdo ong A vé
“hanh vi QRTD tai noi lam viéc va lam
nhuc nguoi khac” 1én Van phong Co quan
Céanh sat diéu tra, Cong an Thanh phd Ha
Noi. Pong thoi, H con d& nghi co quan ¢
thim quyén diéu tra, xem xét hanh vi cua
mét sd can bd khac caa Nhia Nam vi “d‘éng
loa voi ong A khi phot lo va khong giai
quyét cdc dé nghi ciia c6 doi véi cdc hanh vi
khiém nhd qud mikc cia éng A’°. Nhung
cho dén thang 12/2024, vu viéc trén van
chua c6 két luan chinh thirc nao tir Cong ty
¢ phan Van hoa va Truyén thong Nha Nam
cling nhu co quan nha nudc c6 tham quyén
rang hanh vi ctia 6ng A c6 phai QRTD tai
noi lam vi¢c khong, trach nhi¢m phép 1y cua
nhitng ngudi vi pham nhu thé nao.

® Hué Lam, Nhdn vién cii té cdo ong Nguyén Nhdit
Anh vé hanh vi qudy réi tinh duc, 2016/2024,
https://lifestyle.znews.vn/nhan-vien-cu-to-cao-ong-n
guyen-nhat-anh-ve-hanh-vi-quay-roi-tinh-duc-post14
82026.html, truy cap ngay 11/11/2024.
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Vi phap luat lao dong Viét Nam hién
hanh khéng quy dinh vé thoi han ndp don
khiéu nai, thoi han diéu tra, giai quyét va thi
hanh quyét dinh, thoi han khiéu nai 1an hai
nén cac chu thé c6 thim quyén khong co
dong luc va nghia vu phai giai quyét vu viéc
som. Viéc tri hodn giai quyét khién cho nan
nhan cam thay lo ling, bat an va anh hudng
dén 10ng tu trong va hiéu suit lam viéc cua
ngudi lao dong. Viéc cham tré con khién
cho cac chimg ctr bi mat di hodc phai mo,
anh huong dén qua trinh diéu tra va két qua
xur 1y vu viée.

Thir nam, cdc bign phdp hé tro' nan
nhén phu hop

Theo quy dinh tai DPiéu 12 Pao luat
POSH, ICC hodc LCC c6 thé yéu cau voi
nguoi st dung lao dong thuc hién cac bién
phép khic phyc, ngin chin hanh vi QRTD
tiép dién nhu:

- Chuyén nguoi bi QRTD dén bat ky
noi lam viéc nao khac;

- Cép cho ngudi bi QRTD thoi gian
nghi phép 1én dén 3 thang;

- Cap cho ngudi bi QRTD céc bién phap
khic phuc khac theo quy dinh & Diéu 8°;

- Thoi gian nghi phép 3 thang duoc dé
cap ¢ day s€ dugc cong thém vao thoi gian
nghi phép dugc hudng khac.

Nhin sang phap luat Viét Nam, vin dé
nay hi¢n con “bd ngd”, chua dugc ghi nhan,
ké ca trong BO luat Lao dong nam 2019 va
Nghi dinh s6 145/2020/ND-CP.

Thir sdu, nhitng tiéu chi cu thé dé xdc
dinh mirc béi thwong cho nan nhéin

0 Pao luat POSH, https://www.indiacode.nic.in/
handle/123456789/2104?sam_handle=123456789/13
62, truy cap ngay 10/11/2024.

Theo quy dinh tai Piéu 15 Pao luét
POSH, khi xac dinh s tién boi thuong nhur
da néu tai khoan ii tiéu muc 3 Diéu 13,
ICC/LCC s& xem xét cac diém sau:

- Chan thuong dau don vé tinh than giy
ra cho nguoi phu nit bi thiét hai;

- Mat co hoi nghé nghiép do su cd
QRTD;

- Chi phi y té ma nan nhan phai chiu dé
diéu tri thé chit hodc tinh than;

- Thu nhap va tinh hinh tai chinh cua
nguoi bi kién;

- Tinh kha thi ctia khoan thanh toan do
theo hinh thirc tra mot 1an hodc tra gop.

Pay ciing con 1a “khoang tréng” trong
phép luat Viét Nam, chua dugc quy dinh va
huéng dan trong Bo luat Lao dong nim
2019 va Nghi dinh sé 145/2020/ND-CP.

Thir bay, ngwoi sw dung lao dong, cda
nhdn bi xir phat néu khéng tuén thii Pao
lugt Phong ngira, cdm va khdc phuc
qudy roi tinh duc phu ni tai noi lam viéc
¢ An D

Theo quy dinh cua Muc 134(3)(q) cua
Pao luat Cong ty (sira d6i) ndm 2018, néu
nguoi sir dung lao dong khdng thanh lap Uy
ban diéu tra noi bo hoac khéng c6 hanh
dong xir Iy khiéu nai thi ho c6 thé bi phat téi
300.000 INR (khoang 90 triéu VND) cho
lan vi pham dau tién; vi pham nhiéu lan thi
sb tién phat gap ddi hodc tham chi 1a hay bo
gidy phép kinh doanh va moi ngudi quan ly
cua cong ty khong tudn thu sé phai chiu
muc phat la 50.000 INR (khoang 15 triéu
VND). Nguoi sir dung lao dong phai ¢am

11 Manishi Pathak, Non-compliance of prevention of
sexual harassment of women at workplace act —
attracts fine by the (Indian) Ministry of Corporate
affairs, https://anhadlaw.com/non-compliance-of-pre
vention-of-sexual-harassment-of-women-at-workpla
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bao thuc hién cac budc can thiét dé bao vé
ngudi lao dong va chiu trach nhiém vé hanh
vi bat cdn cua minh. Quy dinh nay nhin
manh tim quan trong cua trach nhiém giai
trinh va thuc thi & An Do ma Viét Nam c6
thé tham khao.

Phép luat Viét Nam chua quy dinh ché
tai xtr phat nguoi sir dung lao dong khi ho vi
pham nghia vu trong nhitng truong hop sau:

- Khong xdy dung va thuc hién cac bién
phap phong chéng QRTD tai noi lam viéc
theo quy dinh cta phap luat (nhu khéng cé
quy trinh xir ly t6 cdo, khiéu nai hozc khong
xur 1y ngay 1ap tirc cac hanh vi QRTD ma ho
da dugc thong bao hodc khong co6 bién phap
phong ngira QRTD phu hop...);

- Khong xdy dung cic nodi dung vé
phong chéng QRTD tai noi lam viéc trong
ndi quy lao dong;

- Khong gidm sat viéc thuc hién cac quy
dinh cta phép luat vé phong chéng QRTD
tai noi lam viéc;

- Khéng to chirc tuyén truyén, phd bién
gido duc phap luat vé quy dinh phong chéng
QRTD; thiéu trach nhiém trong viéc ngin
chén, xtr Iy cac vu viéc QRTD va bao v¢ bi
mat danh du uy tin nhan phém, an toan cho
ngudi khiéu nai, t6 céo, ngudi bi khiéu nai,
t6 cdo.

Ngudi str dung lao dong 1a chi thé co
nghia vu tryc tiép trong viéc quy dinh cac
hanh vi QRTD tai noi lam viéc va thuc hién
quy trinh xur 1y khiéu nai, t6 cao ndi bo vé
hanh vi QRTD tai noi lam viéc. Doanh
nghiép dé xay ra tinh trang QRTD tai noi
lam viéc ma khong c6 bién phap phong
ngira hay giai quyét dwoc coi 1a vi pham
nghia vu cua nguoi st dung lao dong trong

ce-act-attracts-fine-by-the-indian-ministry-of-corpor
ate-affairs-mca/, truy cap ngay 19/11/2024.
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viéc cung cdp mot méi trudng lam viée an
toan va lanh manh, vi pham nghia vu hop
ddng hodc vi pham cam két vé ddi xir binh
dang'®. Do phép luat lao dong quy dinh
nhirng trach nhiém trén cho nguoi st dung
lao dong nén ciing can quy dinh nhing bién
phap xu Iy néu ho khéng thuc hién nhiing
nghia vu d6 (xem Piéu 86 Nghi dinh sb
145/2020/ND-CP). Do d6, cac ché tai xir 1y
nhitng hanh vi khong hanh dong trén cua
ngudi st dung lao dong can duogc bd sung.

Thir tam, nghia vu bdo cdo hang nim
la bt bugc

Muc 21 cta Pao luat POSH quy dinh
rang, ICC phai nop bao cao thudng nién cho
ca nguoi st dung lao dong va cong chuc
quan. Bdo cdo thuong nién, theo quy dinh
trong Pao luat POSH, phai bao gom:

- Sb luong khiéu nai vé QRTD duoc
tiép nhan trong nam;

- S6 khiéu nai dugc giai quyét trong nam;

- S6 vu viée dang chd xir Iy trong hon
90 ngay;

- S6 hoi thao hodc chwong trinh nang cao
nhan thirc vé chdng QRTD duoc thyc hién;

- Két qua thyc hién cta nguoi sir dung
lao dong hodc cong chirc quan.

Viéc béo céo thuong nién rat quan
trong, 14 co s¢ dé chinh quyén dia phuong
kiém tra, giam sat viéc giai quyét khiéu nai
td c4o hanh vi QRTD tai noi 1am viéc trén
dia ban va day cling 1a mdt kénh thu thap dir
liéu dé co quan quan 1y nha nude tap hop,
théng ké va bao cdo véi cac to chic qudc té
khi ¢6 yéu cau.

Hién nay, Viét Nam chua c6 quy dinh
nao bat budc ngudi st dung lao dong phai
béo céo vé tinh hinh va két qua giai quyét

12 Tran Thi Huyén Trang, tldd, tr. 31.
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khiéu nai vé QRTD tai noi lam viéc. Do do,
cac co quan nha nudc rat kho khan trong
thu thap, ndm bat tinh hinh, dién bién cua
hanh vi QRTD va khong c6 co s¢ dé tap
hop, théng ké cac sb liéu bao cao vé QRTD
tai noi lam viéc.

2.2. Nhﬁ’ng han ché ciia Pao ludt
Phong ngira, cdm va Khic phuc quay roz
tmh duc phu nir tai noi lam viéc vé quay
roi tinh duc phu ni tai noi lam viéc ciia
An Do

Mic du Pao luat POSH c6 nhiéu quy
dinh tién bd c6 gia tri tham khao cho Viét
Nam, nhung trén thuc té thuc thi dao luat nay
cling gap phai nhing rao can, han ché nhu:

Mgt la, khéi niém nguoi lao dong trong
Pao luat POSH hep'®, khong bao gom
nhiing nguodi lam viéc ¢ nhling khu vuc
khong chinh thire va nhitng nguoi khong co6
hop dong lao dong. Do dé, nhimng ddi tuong
nay néu ho bi QRTD thi khéng c6 co ché
bao vé.

Hai la, dao luat nay ciing bi chi trich vi
khong trung 1ap vé gidi tinh, vi n6 chi bao
v¢ phu nit, khién nam gi61 va cac thanh vién
ctia cong dong LGBT khong duogc phép luat
bao vé khéi hanh vi QRTD. M6t nghién ctru
dinh luong & An P nam 2022 cho thay
QRTD khéng chi 13 van d& cua phu nit ma
con anh huéng dén nam giGi. Theo nghién

13 Xem diém f muc 2 Pao luat POSH: “Ngudi lao
dong” c6 nghia la mot nguoi dugce tuyén dung tai
mot noi lam viéc dé lam bét ky cong viéc nao theo
ché @ luong thuong xuyén, tam thoi, theo yéu cau
hoic theo ngay, tryc tiép hodc théng qua mot dai 1y,
bao gém ca nha thau, c6 hodc khong co6 sy biét 15 vé
hop dong ciia chi lao dong chinh, c6 hudng thi lao
hay khong, hoac lam viéc trén co s& tu nguyén hay
khong, cho dii cac diéu khoan tuyén dung 1a rd rang
hay ngu y va bao gém, nhan vién hop dong, ngudoi
thtr viée, nguoi hoc viée, ngudi hoc nghé hodc duoc
goi bang bat ky tén nao khac tuong ty.

ctru cia M. A. Aranithi théng ké ¢ 7% nam
giéi bi QRTD mdi tuan, chii yéu boi dong
nghiép hodc cdp trén. Cac hinh thic quay
r6i bao gém lang ma, tréu choc bfmg 161 noi,
tin don nhim muc dich xiuc pham, ha thép
hodc c6 1ap nan nhan. Ty 1¢ nay tang lén
22% mdi thang, cho thay day 1a mot van dé
nghiém trong va dai dang. Mot trong nhiing
phat hién dang lo ngai nhét ctia nghién ciru
1a tac dong tiéu cuc ciia QRTD dén cam x(c
va strc khoe ctia nam gidi. Nan nhan thuong
phai d6i mat véi sy kho chiu, dau kho, va co
xu hudng lam dung rugu dé dbi pho voi tinh
hinh. DPiéu nay cho thdy QRTD khong chi
gy ton thuong vé mit tinh thdn ma con c6
thé din dén cac van dé stc khoe nghiém
trong khac®*

Déi véi ngudi LGBT, mot nghién ciru
dugc thuc hién boi Trung tam Ngu@)n Iuc
stc khoe Swasti naim 2015 & An DP9, khao
sat 8549 nguoi LGBT, cho thay 4% da trai
qua bao luc tinh than, 8,9% bao luc tinh duc
va 9% bao luc thé xac. Trong do6, phu nir
dong tinh va phu nit chuyén giéi dic biét c6
nguy co cao hon. Nguoi LGBT & An Do dé
bi ton thwong boi nhiéu hinh thirc bao luc
va quay rdi tinh duc®®. Két qua bao cio ctia
Vién Quan 1y An D¢ nim 2018 ciing cho
biét ty 18 nguoi LGBT bi QRTD ciing rat
nghiém trong nhu: 40% nguoi LGBT tham
gia khao sat tra 10i rang ho thuong bi
QRTD, 67% ngudi LGBT di nghe thay

14 M. A. Aranithi, A Study on Male Sexual
Harassment, Indian Journal of Integrated Research
in Law, 2(2), 2022, p. 1, https://heinonline.org/HOL/
Page?collection=journals&handle=hein.journals/injl

0itd2&id=1988&men_tab=srchresults.

15 Hindustantimes, 52% of gay men in India without
peer support suffer violence: Survey, https://www.
hindustantimes.com/india-news/52-of-gay-men-in-in
dia-without-peer-support-suffer-violence-survey/stor
y-HKOutVLK7YblieafgsTrwL.html.
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nhing binh luan ky thi dong tinh, 20% phai
d6i mit voi phan biét ddi xr tr quan
ly/dong nghiép. Pay 1a mot ty 1& dang bao
dong, cho thdy méi trudng lam viée van con
nhiéu dinh kién va thai d¢ tiéu cuc déi voi
nguoi LGBT?.

Ba 14, phuong phap liét ké cac hanh vi
QRTD ma An Do su dung boc 10 nhiéu han
ché, dic biét khi so sanh voi cach tiép can
mo ta trong phéap luat Viét Nam. Viéc liét
ké c6 thé bo sot nhiéu hinh thac QRTD,
dac biét 1a cac hanh vi QRTD trén khodng
gian mang, mot hinh thic quiy réi phd
bién. Nguoc lai, phuong phdp md ta cac
tinh chat cia hanh vi QRTD tai Vi¢t Nam
mang tinh bao quat hon, cho phép diéu
chinh bao quéat va linh hoat hon trudc su
thay doi cta xa hoi va cong nghé. Néu can
cu thé hoa, Viét Nam co thé sir dung cac
van ban dudi luat dé huéng din chi tiét
tung hinh thitc QRTD. So sanh véi céac
hinh thirc duoc liét ké trong Diéu 84 Nghi
dinh s6 145/2020/ND-CP ctia Viét Nam, c6
thé théy 1o su khac biét va thiéu sot dang
ké trong cach tiép can cua An Do, dic biét
1a vé cac hanh vi QRTD dugc thuc hién
qua dién thoai, phuong tién dién tur.

Bén la, theo nghién ctru ciia Mona
Bhatt & Sounak Poddar cho rang: Viéc
thanh 1ap ICC khong nhit quan trong cac
t6 chirc. Nhiéu to chue, dic biét 1a cic
cong ty nho, khong thanh 1ap ICC theo quy
dinh ctua Pao luat. Hodc tinh trang cac Uy
ban ICC nay chi ton tai trén danh nghia ma

16 Indian Institute of Management, Ahmedabad,
Inclusion of LGBT Community at Workplaces The
Indian Context Indian Institute of Management,
Ahmedabad, 2018, https://www.researchgate.net/
publication/342510607_Inclusion_of LGBT_Comm
unity_at_Workplaces_The_Indian_Context_Indian_|I
nstitute_of Management_Ahmedabad, p. 10.
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khong duogc dao tao hoac hiéu ding vé vai
trd ctia minh. Mot sé ICC hoat dong chua
hiéu qual’.

Nam la, hiéu qua thyc thi Pao luat
POSH ¢ An D6 chua tdt vi phan 16n phu nit
khong bdo cdo hanh vi QRTD tai noi lam
viéc nén ICC hodac LCC khong biét dé can
thi¢p, bao v¢ ho. Theo Bao cao cua Hi€p hoi
Luat su qudc gia An PO nam 2016 thong
ké: 70% phu nit khong bao cdo vé QRTD
tai noi lam viéc & An Do. Nguyén nhan
phan 16n 1a do so hai, xdu hd, thiéu tin
tuong vao co ché khiéu nai, khong nhan
thirc dugc va s¢ bi ky thi'®. Vi phu nir ¢ An
Do van séng va 1am viéc dudi ché do gia
truong va khong dugce “xem trong” tai noi
lam viéc, nhitng rao can van hoa, xa hoi
ngin can ho bao céo va tiép can cong 1y khi
bi QRTD tai noi lam viéc.

Sau 13, khong quy dinh rd thoi han dé
ndp bao cao thuong nién nén mdi co quan,
doanh nghiép thuc hién ndp lai khac nhau
nén gay kho khin cho céc cong chirc cap
quén kiém tra, quan 1y.

3. Bai hoc kinh nghiém cho Viét Nam

Trong nhimg nim gan diy, van dé
QRTD tai noi lam viéc da thu huat sy chu y
ngay cang l16n tir cac nha lap phap trén toan
cau. Tai Viét Nam, tuong ty nhu nhiéu quéc
gia khac, da c6 su nhan thuc ngay cang rd
rét vé tdim quan trong cta viéc xdy dung

17 Mona Bhatt & Sounak Poddar, Sexual Harassment
Against Women at Workplace (Qudy réi tinh duc doi
voi phu niz tai noi lam vige, International Journal of
Law Management & Humanities, 1(2)/2018, pp.
282-288.

18 Indian National Bar Association, Report Garima
sexual harassment at workplace, 2016, https://www.
indianbarassociation.org/wp-content/uploads/2017/0
7/Garima-1INBAs-Book.pdf, p. 14.
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mot khudn kho phap 1y nham giai quyét van
dé nay. Viét Nam di c6 nhimg budc tién
dang ké trong xdy dung khung phép 1y diéu
chinh QRTD tai noi lam viéc. Mic du Hién
phap Vi¢t Nam nam 2013 chua c6 quy dinh
cu thé vé& hanh vi QRTD tai noi lam viéc,
nhung théng qua cac quy dinh tai Diéu 16,
Diéu 20, Didu 30 va Diéu 35 di gian tiép
bao v¢ moi nguoi khong bi QRTD. B9 luat
Lao dong nam 2019 danh dAu mot bude tién
quan trong trong viéc diéu chinh hanh vi
QRTD tai noi lam viéc ¢ Viét Nam, khac
phuc nhiéu 186 hong phap 1y dang ton tai.
Lan dau tién, khai niém QRTD duoc luat
hoa, cung voi d6 1a nghia vu cua nguoi su
dung lao dong trong viéc xay dung va thuc
hién cac bién phap phong, chong QRTD tai
noi lam viéc. Bo luat ciing khang dinh
QRTD 4 hanh vi bi nghiém cim va ghi
nhan quyén cta nan nhan dugc don phuong
cham dut hop dong lao dong khong can bao
trude. Noi dung vé phong chdéng QRTD
cling dugc yéu cau bit budc phai ¢ trong
ndi quy lao dong. Nguoi vi pham QRTD cd
thé bi xir Iy ky luat sa thai. Tuy nhién, Bo
luat Lao dong nim 2019 van con mot sd
diém chua cu thé, va sau d6 da duogc Nghi
dinh s6 145/2020/ND-CP b6 sung, ching
han nhu lam rd khai niém “QRTD ftai noi
lam viéc”, liét ké cac hinh thirc cua hanh vi
QRTD va quy dinh trach nhiém, nghia vu
phong, chéng QRTD tai noi lam viéc tir
Diéu 84 dén Diéu 86. V& ché tai xir Iy nguoi
vi pham dugc thuc hién theo Nghi dinh )
12/2022/ND-CP ngay 17/01/2022 cua
Chinh phui vé xtr phat vi pham hanh chinh
trong linh vyc lao dong, bao hiém x3 hoi,
nguol lao dong Viét Nam di lam viéc &
nudc ngoai theo hop dong, trong khi quyén
duoc bodi thuong thiét hai cho nan nhan
duoc quy dinh tai Nghi dinh s

145/2020/ND-CP va Diéu 592 Bo luat Dan
su nam 2015.

Viét Nam va An D9, du khac biét vé
dia ly, kinh té, lich st va truyén théng,
nhung c6 diém twong dong 13 ca hai qudc
gia déu c6 mot bdi canh vin hoa phire tap,
noi cac vai tro gi6i tinh truyén théng, dic
biét 12 khai niém “ché do gia truong”, déng
vai trd quan trong trong vi¢c dinh hinh cac
chuan myuc va hanh vi xi hoi. Tu tudng
“trong nam khinh nii” van con &n siu vao
tiém thtc, dan dén viéc phu nir phai d6i
mit voi nhiéu hinh thirc phan biét ddi xir
dua trén gidi tinh, ca trong linh vyc cong
va tu. O ca Viét Nam va An Do, van con
tdn tai niém tin van hoéa vé “su virot troi
ciia nam giéi” va xem phu nit 13 “cdp
thcfp”. Phu nlt dugc vi nhu nhiing chiéce
“binh phong” dé ngam, khong thé 1am viéc
ngang v6i dan dng & bén ngoai xa hoi, dan
dén viéc ho bi gat ra ngoai 18, khong duogc
coi trong va ton trong nhu nam gidi. Bbi
canh vin héa nay gop phan vao sy phd
bién ciia QRTD tai noi lam viéc, dong thoi
khién nan nhan cam thay xau hé, so hai va
khong mudn bao cao nhirng su ¢6 QRTD.

Trén co so& nhirng phan tich phap luat
An Do vé QRTD, cung nhiing tham chiéu
véGi phap luat Viét Nam hién nay, tac gia dé
xuat mot sb kién nghi sau:

Thir nhdt, hoan thién khai niém
“QRTD tai noi lam viéc”

Khai niém QRTD tai noi lam viéc can
stra d6i theo hudng: “QRTD trong mdi
triwong lam viée la bat ky dé nghi, yéu cau,
goi ¥, ép budc mang tinh tinh duc nao dé
doi ldy loi ich trong céng viéc hodc bat ky
hanh vi mang tinh chat tinh duc khéng
mong muén dwoc thé hién bang hanh déng,
loi noi hodc bat ky hinh thurc nao khac, xam
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pham dén pham gid cia ngwoi khdc, dic
biét la khi tao ra mot moi trueong de doa, ha
nhuc hodc xuc pham nguoi khac”.

Thir hai, mé rong chu thé nop don
khiéu nai

Tham khao phap luat phong chdng
QRTD ¢ An d6, Viét Nam nén mo rong chu
thé nép don khiéu nai QRTD tai noi lam
viéc béng cach cho phép t6 chirc cong doan
hoic to chire dai dién nguoi lao dong, dong
nghiép hoac bat ky nguoi nao biét vé su cb
c¢6 thé ndp don khiéu nai thay cho nan nhan
trong nhiing trudng hop nan nhan khong thé
khiéu nai do mat kha ning vé thé chét hodc
tinh than.

Thir ba, thanh 13p co quan chuyén trach
giai quyét khiéu nai, t6 cao vé QRTD tai noi
lam viéc & cap tinh

Tu vigc tham khdo md hinh céc thiét
ché & An D va can cir vao tinh hinh thyc
tidn ¢ Viét Nam, tic gia dé& xuat xay dung
mot mo hinh nhu sau:

O co quan quan 1y lao dong cap tinh
can thanh 1ap mot ban giai quyét khiéu nai,
t6 cdo chuyén trach (3-5 thanh vién) dé giai
quyét cac vu viéc QRTD tai noi lam viéc
dbi véi cac truong hop nhur:

- Chti lao dong quy rdi nhan vién;

- Nguoi bi quiy rdi va gitp viée gia
dinh hodc nhitng nguoi lao dong lam viée &
khu vuc phi chinh thtrc;

- Nhimng truong hop ma két qua giai
quyét & ndi bo don vi khong thoa déng,
ngudi lao dong c6 nhu cau giai quyét khiéu
nai, to céo lan hai;

- Nguoi lao dong té cédo ngudi sir dung
lao dong vé moi truong lam viéc thu dich,
khong thuc hién cac bién phap ngan ngura,
xtr Iy QRTD phu hop.

Thanh phéan cia Ban c6 it nhat 50% nir
gidi va it nhat 50% nguoi thanh nién c6
kién thirc chuyén nganh luat va duoc dao
tao chuyén mon dé giai quyét cac vu viéc
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QRTD tai noi lam viéc. Ngoai tham quyén
giai quyét cac vu viéc QRTD, uy ban c6
trach nhiém theo ddi, bao cdo, t6 churc tap
huén QRTD tai noi lam viéc cho nguoi lao
dong, ngudi st dung lao dong. O cap co
quan, doanh nghiép, tuy vao quy mé ma
don vi cr mdt can by chuyén trach hoac
khong chuyén trach 1am dau mdi, theo di
va bdo cdo cac vu viéc 1én Ban khiéu nai
cap tinh khi c6 yéu cau va ciing 1 cau ni
gitta Ban khiéu nai cép tinh va co quan,
doanh nghi¢p trong t6 chlic cac chuong
trinh tap hudn, hoi thao ning cao kién thirc,
k¥ nang cho nguoi lao dong. Dac biét, trong
truong hop co quan, doanh nghiép c6 xdy ra
QRTD thi ngudi nay 1a ngudi tiép nhan, hd
trg ngudi lao dong dau tién va sau do s&
thanh 1ap mot Hoi dong giai quyet khiéu nai
noi bo dé diéu tra, xur 1y gidng nhu cach
thirc Viét Nam dang thyc hién. Can bd nay
phai 1a phu nit, co kién thac phap 1y va
dugc dao tao thuong xuyén, 1a thanh phan
bét budc trong Uy ban giai quyét khiéu nai
noi bo.

Thir tw, quy dinh thoi gian tiép nhan,
diéu tra, giai quyét khiéu nai 1 rang

Tham khao kinh nghiém 1ap phap & An
do va tinh hinh thyc tién ¢ Viét Nam, tac
gia dé& xuét can quy dinh rd cac mdc thoi
gian nhu sau:

- Nop don khiéu nai: Trong vong 3
thang ké tir sy ¢c6 QRTD cubi cling xay ra;

- Thong bao cho bi don: Trong vong 7
ngay ké tir ngdy nhan dugc don khiéu nai;

- Hoan tat viéc diéu tra: Trong vong 30
ngay;

- Nop bdo céo cho ngu’(‘yi su dung lao
dong Trong vong 10 ngay ké tir ngdy hoan
tat cudc didu tra;

- Thyc hién cac két qua giai quyét:
Trong vong 30 ngay;

- Khiéu nai 1an hai: Trong vong 90 ngay
ké tir ngdy c6 quyét dinh xur 1y.
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Thir ndm, quy dinh cac bién phap hod
trg' nan nhan phu hop

Sau khi tham khao phap luat An Do,
cac nha lam luat Viét Nam cin xem xét bd
sung cac bién phap khic phuc sau cho nan
nhan bi QRTD tai noi lam viéc: Diéu
chuyén cong tac cho nan nhan néu nan nhan
¢6 nhu cau; quy dinh cho phép nan nhan
thoi gian nghi phép 1én dén 01 thang.

Thir sau, xay dung ti€u chi x4c dinh
mirc bdi thudng cho nan nhan

Tham khao quy dinh tai Piéu 15 Pao
luat POSH thi phap ludt Viét Nam nén quy
dinh nhitng ti€u chi twong tu trong xac dinh
tién boi thuong cho nan nhan bj QRTD tai
noi lam viéc:

- Chén thuong tinh than va thiét hai vé
mat tinh cdm gy ra cho nguoi bi thiét hai;

- Mét co hoi nghé nghi¢p do su )
QRTD;

- Chi phi y té ma nan nhan phai chiu dé
diéu tri thé chat hodc tinh than;

- Thu nhép va tinh hinh tai chinh cua
nguoi vi pham;

- Tinh kha thi cua khodn thanh toan do
theo hinh thirc trd mot 1an hodc tra gop.

Thir bdy, can bd sung ché tai xir phat
doanh nghiép vi pham nghia vu phép ly

Céc nha lam luat can quy dinh ché tai
xtr phat doanh nghi¢p vi pham trong cac
nghi dinh x1r phat vi pham hanh chinh vé
lao dong trong cac truong hop nhu:

- Khong xay dung va thuc hién céc
bién phap phong chéng QRTD tai noi lam
viéc theo quy dinh cua phap ludt (nhu
khdng c6 quy trinh xu ly t6 céo, khiéu nai
hoac khong hanh dong ngay lap tirc xur ly
cac hanh vi QRTD ma ho da dugc thong
bao hoac khong cé bién phép phong ngtra
QRTD phu hop...);

- Khong xdy duyng cic noi dung vé
phong chdng QRTD tai noi lam viéc trong
ndi quy lao dong;

- Khong giam sat viéc thyc hién cac quy
dinh cua phap luat vé phong chéng QRTD
tai noi lam vigc;

- Khéng to chirc tuyén truyén, phd bién
gido duc phap luat vé quy dinh phong chéng
QRTD; thiéu trach nhiém trong viéc ngan
chén, xtr ly cac vu viéc QRTD va bao v¢ bi
mat danh dyu uy tin nhan phém, an toan cho
nan nhan nguoi khiéu nai, t6 céo, nguoi bi
khiéu nai, t c4o.

Thir tdm, nghia vu bao cao hang nam la
bt budc

Phap luat Viét Nam can quy dinh nghla
vu bao cdo thong tin, két qua giai quyét cac
vu viéc QRTD tur phia nguoi sit dung lao
dong la bit budc. Trén co s& d6 va cac
ngudn thong tin khac, Viét Nam xay dung
co s¢ dir licu théng ké vé cac vu viéc khiéu
nai, to cao vé QRTD. Co so dir lidu nay sé
cung cap cai nhin tong quan va chi tiét vé
tinh hinh QRTD tai noi lam viéc ¢ Viét
Nam va két qua giai quyét khiéu nai, t6 céo
ctia nguoi lao dong. S6 liéu thong ké c6 thé
bao gém: S6 luong don khiéu nai, to céo,
thong tin vu viéc, thoi gian giai quyét, két
qué giai quyét. Cac thong tin nay nén duoc
cong khai trén cac phuong tién truyén thong
dai chiing va cong thong tin dién tir ctia co
quan sau khi ma hoa thong tin c4 nhan cta
nan nhan.

Két luan

QRTD tai noi lam viéc 1a vin dé
nghiém trong, anh huong tryc tiép dén
quyén con ngudi, moi trudng lao dong tai
noi lam viéc. Kinh nghiém tir An Do, chling
ta nhan thay vai trd quan trong cia khung
phap 1y 16 rang, co ché khiéu nai, bién phap
hd tro, boi thuong nan nhan... Pay 1a nhiing
go1 mo thiét thuc cho Viét Nam dé tham
khao, diéu chinh phap luat pht hop, nhim
xay dung mgt mdi truong lam vi€c an toan,
binh dang, ton trong nhan phim cho ngudi
lao dong.
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