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Tom tat: . Trong phdp ludt Trung Quéc, nghia vy tham dinh thong tin la mot trong
nhitng yéu cau bdt budc doi véi bdt ky ngieoi néi tiéng tham gia vao hoat dong quang
cdo nham dam bao tinh xdc thyc cua thong tin dwoc quang cdo, hudng dén bdao vé
quyén loi cho cdc bén, dic biét doi véi nguoi tiéu dung. Tuy nhién, van dé nay dwong
nhw chwa dwoc dat ra va gzal quyét triét dé trong quy dinh cia phap luat Viét Nam.
Bai viét tdp trung phdn tich cdc quy dinh phap ludt Trung Quobc diéu chinh vé nghia vu
tham dinh théng tin cia nguoi néi tleng trong hoat dong quang cdo, tir do duwa ra
nhitng kién nghi phdp Iy phit hop nham ndng cao hiéu qua bao vé quyén loi ciia nguoi
tiéu dung tai Viet Nam.

Tir khéa: Nguoi noi tiéng, quang cdo, tham dinh thong tin, thong tin sai s that.

Abstract: Under Chinese law, a duty of due diligence is imposed on every celebrity
who participates in advertising, requiring them to verify the accuracy of all promotional
content in order to safeguard the interests of all parties involved—especially consumers.
By contrast, this obligation has not yet been clearly articulated or comprehensively
addressed in Vietnamese legislation. This article analyzes the Chinese legal provisions
governing celebrities’ due-diligence obligations in advertising and, drawing on those
rules, offers legal proposals aimed at strengthening consumer protection in Viet Nam.
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san phdm ma ba mang dén déu dugc thoi
phdng vé cong dung ciing nhu chat luong
san pham. Theo do, trong doan quang céo

1. Pit van dé
Thoi diém diu nam 2023 trong linh vyc

quang céo ddy 1én nhiéu on 4o lién quan dén
mot nir nghé si dan chuong trinh ndi tiéng —
C.T v6i nhitng quang cdo san pham, dich vu
xudt hién tran lan trén cdc nén ting mang xa
hoit. Piéu dang ndi 1a nhitng thong tin vé

“ ThS., Khoa Luat kinh té, Truong Pai hoc Kinh té -
Luat, Pai hoc Qudc gia Tp. Hd Chi Minh.
**** Khoa Luat kinh té, Truong Pai hoc Kinh té -
Luat, Pai hoc Qudc gia Tp. H6 Chi Minh.
Y An Nhién, Cdt Tuong lai quing cdo qud 16 thuc
phdm chire nang?, Viét Bao, 11/11/2022, https://viet

74

vé mot loai sita danh cho nguoi tiéu duong,
C.T lién tuc khang dinh minh di kiém
nghiém vé coéng dung ciing nhu hiéu qua
clia san pham nhu sau: “Udng 10 ngay do
bénh lién, dirt diém tiéu dém. Uong 20 ngay
hét té chan tay. Udng 40 ngay dwong huyét
xuong 6 cham... Sau 6 thang khéng lo bién

bao.vn/cat-tuong-lai-quang-cao-qua-lo-thuc-pham-ch
uc-nang-3 95223 .html, truy cip ngay 29/6/2023.
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chitng tiéu dwong nita. Chdc chin sé do
bénh vi gia dinh Twong déu ding hét, nguoi
that viéc that moi dam gioi thiéu”. Tuy
nhién, theo PGS.TS Nguyén Thi Lam,
nguyén Phé Vién truong Vién Dinh dudng
Quéc gia cho biét thuc phidm chic ning
khong phai 14 thube, khong co tac dung thay
thé thudc chita bénh. Do d6, nhimg thong
tin ma C.T truyén tai dén nguoi tiéu dung
vé san pham khong hé khach quan, khong
dung sy that, diéu nay s& gay anh huong dén
suc khoe nguoi tiéu dung khi ho tin tudng
vao nhitng san pham do nguoi ndi tiéng
quang cdo va gidi thicu.

C6 thé thay, hién nay tinh trang trén
khong phai 14 vin dé hy hitu ma né da, dang
xdy ra day dac, gdy nén mot hién tugng
nhirc nhdi trong xa hoi. Nhiéu truong hop
ngudi ndi tiéng quang céo sai sy that, quang
c4o gay nham 1an, dic biét khang dinh hiéu
qué clia san pham da duogc chinh minh sir
dung nham ting sy tin tudng dén nguoi tiéu
dung nhung chét lugng thuc su lai hoan
toan nguoc lai. Li¢u réng, nguoi ndi tiéng
¢ can thiét phai thuc hién nghia vu tham
dinh thong tin nhim dam bao nhiing thong
diép, thong tin lién quan dén san pham ma
minh truyén tai déu ding su that, han ché
tac dong tiéu cuc dén nguoi tiéu dung hay
khong? Va truong hop vi pham s€ bi ap
dung céc ché tai nhu thé nao trong phap luat
Viét Nam? Bai viét s& tra 10i cac cau hoi
trén va dua trén kinh nghiém phép luat cua
Trung Qudc, nhom tac gia dua ra cac kién
nghi lién quan dén nghia vy tham dinh
thong tin ciia ngudi noi tiéng trong hoat
dong quang cdo.

2. Mt s6 khai niém co ban

2.1. Khai ni¢m ngwoi néi ting

Vé phuong dién phap 1y, khai niém
“ngudi nbdi tiéng” (celebrity) chua dugc

dinh nghia mdt cach chinh thic trong van
ban phap luat cia bat ky qudc gia nao bao
gém phéap luat Viét Nam va Trung Qudc.
Theo tir dién Oxford®> hay Law Insider® -
mot trang mang chuyén dinh nghia nhiing
thuat ngtr phép 1y da dua ghi nhan nhu sau:
“Nguwoi noi tieng bao gom nhitng nghé si,
nhitng nguoi trong phim, truyén hinh, nhac
kich hay trong nganh cong nghiép gidi tri,
nganh céng nghiép thoi trang, thé thao va
nhitng nghé si”. Voi cach hiéu nay thi trude
hét, nguoi ndi tiéng la nguoi duge sy nhén
dién nhét dinh cua céng ching, duoc nhiéu
nguoi biét dén trong mot linh vuc nhét dinh.

Duéi goc dd marketing, ngudi noi tiéng
doéng vai trd quan trong trong viéc nang cao
muc d§ nhan dién thuong hi¢u cling nhu c6
kha ning thac day, tic dong dén hanh vi
tieu dung thong qua cac hoat dong quang
cao cua minh. Co6 hoc gia dinh nghia, nguoi
noi tiéng 1a mot thuat nglt dung dé chi
nhitng nguodi duge céng ching va truyén
thong chd y*. Hodc, “ngwoi néi tiéng la
nguwoi dwoc nhiéu nguoi biét dén vi si noi
tiéng ciia ho”®. Tuy nhién, khai niém nay
chua cu thé hoa s lugng “nguoi biét dén”
hay mirc d6 “ndi tiéng” 1a nhu thé nao dé
x4c dinh mot ngudi 1a ngudi ndi tiéng.
Ngoai ra, ¢6 quan diém cho ring, mot diém

2 Tir dién Oxford, https://www.oxfordlearnersdictio
naries.com/definition/english/celebrity?q=celebrity,
truy cap ngay 23/6/2023.

3 Tir dién Law Insider, https://www.lawinsider.com
/dictionary/celebrity#:~:text=Celebrity%20means%2
0a%?20famous%2C%20well,Sample%201, truy cap
ngay 23/6/2023.

4 McCracken, G., Who is the celebrity endorser?
Cultural foundations of the endorsement process.
Journal of consumer research, s§ 16(3), 1989, pp.
310-321.

5 Boorstin D, The Image: A Guide to Pseudo-Events
in America (New York: Atheneum 1971).
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chung gan cho nguoi ndi tiéng d6 1a ho so
hitu cac k§ ning hodc mdi quan hé cu thé
tac dong 1én nguoi bi anh hudng, gay ra sy
khac bi¢t gitra ngudi binh thuong va nguoi
ndi tiéngG. Tuy vay, hién nay sy khéac biét
nay dan bi che l4p béi mot hinh thic méi
ctia ngudi ndi tiéng. Cac phuong tién truyén
thong dai chung di tao ra mot kiéu ngudi
ndi tiéng dugc cong dong hay chinh ho ty
quy cho ma khong dua trén bat ky thanh
tich hay méi quan hé nao trong thé giGi
thue, ma dua trén “su kién truyén thong”
(pseudo events)’ - nhu mot ngudi nao do
dugc xuit hién lién tuc trong cac chuong
trinh truyén hinh hay trén bao “la cai” hoic
doi khi chi vi hg c¢6 nhirng hinh anh, phat
ngodn gay cha ¥ va thu hat truyén thong.

C6 thé thdy, van con nhiéu cach tiép
can dbi v4i khai niém nay, ké ca trong linh
vuc ma thuat nglr nay dugc st dung nhiéu
nhat - marketing. Tuy nhién, trong pham vi
bai viét nay, nhom tac gia su dung thuat
ngit “ngudi nodi tiéng” voi ham y 1a mot ca
nhan hay mot nhém nguoi co danh tiéng va
dugc cong chung thira nhan mot cach rong
rii, dugc cac phuong tién truyén thong dai
chung cha ¥ va c6 anh huong dén xa hoi.
Ho thuong cd “tén tudi”, c6 nghé danh
riéng lam nén thuong hiéu cho chinh minh
va trong mot linh vyc. Theo nhom tac gia,
khai niém nay la phu hgp trong quy dinh
vé nguoi ndi tiéng tham gia hoat dong
quang cdo. Bai 1&, néu chi hiéu ngudi ndi
tiéng 1a nhiing ngdi sao, dién vién, van
dong vién, ca si... thi qua hep so véi thuc

® Evans J, Celebrity, Media and History, in Evans J
and Hesmondhalgh D (eds), Understanding Media:
Inside Celebrity (Maidenhead New York: Open
University Press 2005).

" Boorstin D, tldd.
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té hoat dong quang cdo hién nay. R rang,
thuc tién ghi nhan ngoai cic chu thé trén
thi nhitng d6i twgng nhu nguoi cd stc anh
huéng trén cac nén tang, cac KOLS,
KOC?... mic du khong phai 1a cac nghé si
hay van dong vién ndi tiéng nhung van c6
sy chu y 16n tor cong ching va tham gia
vao cac hoat dong quang céo hay danh gia
vé cac san pham (reviewer) thu hut luong
16n nguoi theo doi va duong nhién cé kha
ning tic dong dén hanh vi tiéu dung. Do
d6, viéc dinh nghia vé nguoi ndi tiéng
trong quy dinh cua phép luat quang cao voi
mdt cach hiéu rong la can thiét nham bao
quat cac ddi tugng phai duoc diéu chinh
trong hoat dong phtrc tap nay.

2.2. Khai niém hoat dong quang cdo

Theo tir dién Oxford, quang céo
(advertisement) dugc hiéu 1a “mdt sw thong
bao, hinh anh hodc phim nham néi véi moi
nguoi vé mot san phcfm, cong viéc hodc dich
w0, Hoidc, quang cao 1a “bdt ky hinh thirc
dge tra tién ciia viéc trinh bay va qudng ba
khéng mang tinh cd nhdn vé cdc y tuwong,
hang hoa va dich vu thong qua cdc phwong
tién thong tin dgi chung nhw bdo, tap chi,
truyén hinh hodc dai phdt thanh béi mot
nha tai tro dwoc xdc dinh™*. Qua dé, c6 thé
hiéu, quang cdo 1a mot trong cac hoat dong
quan trong trong marketing, thong qua céc

8 Key Opinion Leader (KOL), tam dich: Ngudi dan
dit du luan chu chét, 1 ¢4 nhan, t6 chirc ¢6 kién thic
chuyén moén vé mét linh vuc nao dé, dugc moi nguoi
tin tudng, ung ho.

¥ Key Opinion Consumer (KOC), tam dich: Nguoi
tiéu ding chu chét, 1a nhitng ngudi tiéu dung c6 stc
anh huong trén thi truong.

0 Ty dién Oxford, https://www.oxfordlearnersdi
ctionaries.com/definition/english/advertisement, truy
cap ngay 23/6/2023.

1 Philip Kotler, Marketing Essentials, Prentice Hall
International Inc., USA, 1984, p. 58.
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hinh thtrc, cac phuong tién da dang, hudéng
dén muc dich gidi thi€u san phém, dich vu
mot cach rong rii hon dén cong ching.

Trong khi do, theo tir dién Black’s Law
thi: “Quang céo 1a viéc khuyén céo, thong
bao, dé nghi, gidi thi¢u hay dua ra thong tin
dé gy su chi y cua cong ching bang bit ky
mot phuong tién nao nhu bing miéng hay
bang vin ban hodc 4p phich do ngudi ban
thuc hién bang bat ky cach nao dé dap ung
yéu cau kinh doanh, khong bi giéi han baoi
$6 lugng, 161 ndéi va dugc in trén bdo hay
cc 4n phém khac, hodc trén radio, truyén
hinh hodc nhing hinh thirc truyén tai thong
tin nhu to roi, diu hiéu catalogue, thu tur...
hay nhitng nhin hiéu dinh kém”*2. Nhu vay
khéai niém ma Tu dién Black’s Law dua ra
khong khac vé ndi ham so voi cac nha kinh
té khi noi vé quang céo, ngoai trir viéc mo
ta chi tiét hon vé& cac phuong tién dugc sir
dung dé quang cdo.

Theo Piéu 2 Luat Quang cdo cta Trung
Qudc, hoat dong quang céo thuong mai
dugc hiéu 1a viéc nguoi kinh doanh hang
hoa hoac nguoi cung cép dich vu giéi thiéu
tryc tiép hodc gian tiép nhitng hang hoa
hodc dich vu do minh tiép thi théng qua cac
phuong tién truyén thong va cac hinh thic
nhat dinh®®. Tuong tu, tai Viét Nam, Luat
Thuong mai niam 2005 dua ra khai niém vé
quang céo thuong mai 13 hoat dong xuc tién
thwong mai cua thuong nhan dé gidi thiéu
v6i khach hang vé hoat dong kinh doanh
hang hod, dich vu ctia minh va Luat Quang

12 Bryan A. Garner, Black’s Law Dictionary, 8"
edition.

13 Pidu 2 Luat Quang cao Trung Qudc, https://www.
hongfanglaw.com/wp-content/uploads/2019/10/Adve
rtising-Law-of-the-Peoples-Republic-of-China-2018-
AmendmentEnglish.pdf, truy cap ngay 23/6/2023.

cao ndm 2012 ciing dinh nghia quang céo la
viéc sit dung cac phuong tién nham gidi
thiéu dén cong ching san pham, hang hoa,
dich vu ¢6 muc dich sinh lgi hodc khong co
muc dich sinh loi; t chtrc, c4 nhan kinh
doanh san phém, hang hod, dich vu duoc
gidi thidu.

Toém lai, mac du cac dinh nghia trén
khéng hoan toan giéng nhau nhung déu c6
nhitng diém chung nhu sau: (1) Quang céo
thuong mai (hay quang cdo nham muc dich
sinh lg1) 1a mot trong céc hoat dong xtc tién
thuong mai cua thwong nhan nham gi6i
thiéu dén khach hang hang hoa, dich vu ma
minh kinh doanh; (2) Dé c6 thé thuc hién
duoc quang cao thi ngudi quang cdo hoac
nguoi kinh doanh dich vu quang cdo phai
thong qua cac phuong tién quang cao. Cac
phuong tién quang céo rat da dang, trong do
khong thé khong nhac dén nguoi chuyén tai
san pham quang cdo va trong phap luat cua
Trung Qudc con nhic dén cha thé
“endorser”!* (tam dich 1a ngudi bao ching).
RO rang, thuc tién da ghi nhan hién tuong
nhitng nguoi ndi tiéng tham gia vao hoat
dong quang céo véi nhiéu vi tri khac nhau,
v6i nhitng vai tro vO cung quan trong tao
nén thanh céng cho chién dich quang bé san
pham, dich vy hay thuong hi¢u dé.

2.3. Khdi nigm nghia vu thim dinh
thong tin trong hoat dong qudng cdao

Tham dinh (due diligence)*® hay nghia
vu man can la mot thuat ngit duoc sir dung

14 Nguyén vin: “Endorser” means a natural person, a
legal person, or any other organization, other than
the advertiser, that recommends or certifies goods or
services in an advertisement in its own name or
image, Diéu 2 Luat Quang cdo Trung Quéc, tldd.

15 Nghia vu thdm dinh (due diligence): Trong phéap
luat, thuat ngir nay thuong duoc str dung dé aé cap
dén mot loai nghia vu ma ¢ d6 chu thé ¢o nghia vu

7
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dé thé hién hoat dong dénh gia, quan tam
nhat dinh & mot doanh nghiép, mot nha dau
tu hay mot ca nhan d6i véi nhitng thong tin,
gia tri hay loi ich nao d6. Nghia vu ndy gin
lién véi nguyén tic trung thuc thién chi, do
mdi cha thé khi tham gia vao mot hoat
dong, dac bi¢t 1a hoat dong sinh 101 nhu
quang cdo, phai c6 nghia vu thuc hién
nhing cong viéc can thiét dé dam bao thong
tin ho truyén tai 13 diing sy that va co co so,
dong thoi dam bao quyén va loi ich hop
phap cho chii thé khac. Nghia vu thim dinh
trong truong hop ndy ciing yéu cau ngudi
ndi tiéng phai thyc hién cic cong viéc nhu
kiém tra cc thong tin can thiét, tir 46 tranh
quang b4 nhiing san phdm giy hai cho
nguoi tiéu dung.

Theo do, khi tham gia vao hoat dong
quang cdo, ngudi ndi tiéng can phai xac
nhan chét luong, tinh nang thyc té cua san
pham véi nhitng théng tin ma minh s& cung
cap cho nguoi tiéu dung. Ngudi bao chimg
c6 thé gian tiép “kiém soat” chat luong
(quality control), dua ra kién nghi véi chu
thuong hiéu dé khéc phuc khiém khuyét, sai
sot ctia san pham va thong diép quang cdo
nham han ché nhiing hiéu 1am, nhitng thiét
hai khéng mong mudn dén véi nguoi tiéu
ding. Pong thoi, viéc quy dinh nghia vu
tham dinh cling 1a mot cach dé budc nguoi
ndi tiéng phai tim hiéu vé san pham, tranh
nhimg trudng hop vién dan 1y do “khong
biét va khong budc phai biét” dé trén tranh
trach nhiém.

C6 thé thay rang, hién nay viéc st dung
ngudi ndi tiéng dé bao chimg thuong hiéu
da tao ra mdt tdc dong vo6 cung 16n va manh

thuc hién tht ca nhiing cong vi¢c can thiét dé kiém
tra, danh gia thong tin vé mét linh vyuc cu thé nao do.
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mé trén thé giéi noi chung va Viét Nam noi
riéng. Theo mot nghién cuu, nhiing nguoi
c6 anh hudng qua cac trang mang xa hdi co
thé tac dong dén ba giai doan dau tién trong
qua trinh ra quyét dinh cua ngudi tiéu
dung®®. Theo thdng ké cuia cong ty nghién
ctu thi truong Millward Brown, hon 15%
quang co tai My c6 sy xuét hién ciia ngudi
noi tiéng, trong khi con sb nay tai An Do 1a
24% va bai Loan Ién toi 45%. Ngoai ra,
Digital Marketing Institute (2021) cling
thong ké rang, 49% nguoi tiéu dung dua
vao dé xudt cia cic nhan vét ¢ stic anh
hudéng va 60% nguoi tiéu dung la gidi tré
tin theo 101 khuyén cta cac nhan vat co suc
anh huong hon 13 ngudi ndi tiéng®’.

Tai Viét Nam, nhan hang Biti's moi ca
si Son Tung M-TP dai dién cho d6i giay
Biti’s Hunter, chi v&i 3 gidy san pham xuét
hién trong MV ca nhac cua Son Tung M-
TP, doanh sd ban hang cua Biti’s Hunter
tang 1én 300% sau mot tun ban'®. Didu nay
cho thdy dugc tic dong cua ngudi anh
huong dén quyét dinh mua hang cia ngudi
tiéu dung 14 rat 16n, do d6, cdc nhin hang
thuong quang ba bang viéc st dung hinh
anh va sirc anh huong ciia ngudi ndi tiéng
dé tiép can dén khach hang.

Theo khao sat cia nhom tac gia vé mirc
d6 anh huong cua ngudi ndi tiéng dén hanh
vi mua hang cta ngudi ti€u dung voi hon
350 ngudi thudc ddi twong chu yéu tir do

16 Nguyén Qubc Cuong, V& Thi Xuin Quynh,
Nguyén Anh Phuc, Téc dong ciia dai st thuwong hiéu
|én d@én y dinh mua ciia khach hang tai thanh phé Ho
Chi Minh, Tap chi Khoa hoc va Cong nghé, s 50,
2021.

7 Nguyén Qubc Cuong, V& Thi Xuin Quynh,
Nguyén Anh Phic, tldd.

8 Nguyén Qubc Cuong, V& Thi Xuan Quynh,
Nguyén Anh Phic, tldd.
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tudi tir 18 dén 25 tai khu vuc thanh phd Ho
Chi Minh'®. Ho 1a nhiing nguoi tré, dugc
tiép can véi mang xa hoi va cac phuong tién
truyén thong hang ngay va cac ddi tuong
nay ciing ¢6 nhu cau mua sam, sir dung dich
vu cao hon céc d¢ tudi khac.

Dua trén khao sat, nhém thuc hién
chimg minh dugc ring nguoi tiéu ding bi
anh hudng rat nhiéu boi nguoi ndi tiéng khi
mua hang. Ho c6 niém tin nhit dinh vao
nhimg quang cdo, danh gia vé san pham ma
nguoi noi tiéng thuc hién khi co téi 28,6%
nguoi tin tuéng va gan 6,8% ngudi hoan
toan tin tuwong vao nhitng 101 nhan xét do.
Bén canh d6, c6 hon 43% nguoi c6 xu
hudng trung lap khi xem céc quang cdo cua
nguoi no6i tleng, tuy nhién, ho Van sé tlep
thu nhiing thong tin va Ilgu’Ol ndi tiéng
mang lai. Tur khdo sat trén, co thé thay duoc
rang du it hay nhiéu, nhitng san pham do
nguoi ndi tiéng quang cio, gidi thidu ciing
phan nao tac dong dén quyét dinh mua hang
clia nguoi tiéu dung. Chinh vi vay, can phai
nang cao trach nhiém cia nguoi ndi tiéng
no6i chung va nghia vy thim dinh thong tin
no61 riéng khi tham gia vao hoat dong quang
cao, boi 1€ nhitng danh gia va nhan xét cia
ho ¢6 sitc anh huong rat 16n. Trong truong
hop nguoi noi tiéng dua ra nhitng dénh gia
sai su that, gdy nham 1an vé chat lugng san
phém, hang hod, dich vy thi kha ning cao
¢6 thé anh hudng truc tiép dén sirc khoé cua
nguoi tiéu dung.

3. Quy dinh vé trach nhiém thim
dinh thong tin cia nguoi noi tiéng khi
tham gia hoat dong quiang cdo theo phap
luat Viét Nam va goc nhin tir phap luat
Trung Quéc

19 K &t qua khao sat nay da duoc thue hién va cong bd
tai Cong trinh nghién ctru khoa hoc sinh vién Truong
Pai hoc Kinh té - Luat nam 2023.

3.1. Vé xdc dinh tw cich phdp Iy ciia
ngwoi noi tieng khi tham gia vao hoat
dong quang cdo

Phap luat Viét Nam hién tai khong quy
dinh vé chu thé “nguoi ndi tiéng” trong hoat
dong quang cdo, do do, dé xac dinh tu cach
phap 1y ciia chii thé nay phai cin clr vao cac
chu thé hién hanh trong Luit Quang cdo
nim 2012 bao gém: Ngudi quang cdo,
nguoi kinh doanh dich vu quang céo, nguoi
phat hanh quang céo va nguoi chuyén tai
san pham quang c4o. Tuy nhién, dé xac dinh
ngudi ndi tiéng 1a chi thé nao trong sb cac
chu thé trén dudng nhu kha khé khian, tir d6,
khong thé quy két vai tro va ché tai cho
ngudi ndi tiéng trong cac tinh hudng cu thé.

Thir nhdt, ngudi ndi tiéng co nhidu nét
tuong ddng v4i nguoi chuyén tai san pham
quang c40?°, boi trén thyuc té ho “truyén” di
thong diép vé cac san pham bang cach dé
ching xuat hién cing voi ho?’. Do do,
ngudi nodi tiéng thuong tham gia vao hoat
dong véi tu cach phap 1y 1a ngudi chuyén
tai san pham quang cdo; cu thé, nhiing
nguoi c¢6 sirc anh hudng thudng truc tiép
quang cdo cac san pham dén vé&i cong
chung hodc thong qua hinh thirc nhu mdc,
treo, gén, dan, v€... Tuy nhién, Luat Quang
c40 xem nguoi chuyén tai san phim quang
cdo 1a mot phuong tién quang cao?? nén
khong quy dinh vé nghia vu ciia chu thé
nay. Vi vay, rat khé dé yéu cau trach nhiém
cia nguoi ndi tiéng voi tu cach 1a mot
ngudi chuyén tai san phdm quang céo.

2 Khoan 8 Diéu 2 Luat Quing cdo nim 2012 sira
d6i, bd sung 2018.

2 Cao Ngoc Anh Thi, Xir phat vi pham trong hoat
dong quang cao trén mang xa hoi, Tap chi Phap luat
va thyc tidn, s6 53, 2022, tr. 117.

22 Khoan 7 Piéu 17 Lut Quang céo nim 2012 sta
dbi, bd sung 2018.
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Thir hai, néu xét nguoi noi tiéng quang
cdo voi tu cach 1a nguoi quang céo thi ho
phai 1a chu thé ¢co san phém, hang ho4, dich
vu can duoc quang c4o?3. Pic biét truong
hop thudng xay ra chinh 13 ngudi ndi tiéng
tham gia vao hoat dong quang céo thong
qua hop ddng cung cip dich vu quang cdo
va nhan thu lao thi ho c6 thé xem 1a ngudi
kinh doanh dich vu quang cdo. Tuy nhién,
theo khoan 2 Piéu 13 Ludt Quang céo, cO
thé hiéu nguoi kinh doanh dich vu quang
cdo phai la thuong nhan dugc thanh lap
dang ky cung cap dich vu quang céo thuong
mai. Nhu vay, s€ khong du co s¢ phap 1y
khi yéu cau nghia vu ctia nguoi ndi tiéng
voi tu cach 12 mot chu thé kinh doanh dich
vu quang céo néu ho khéng phai 14 thuong
nhan c6 dang ky kinh doanh véi linh vuc
cung cép dich vu quang céo.

Bén canh d6, khi nguoi ndi tiéng thong
qua hop dong cung cip dich vu quang céo
v6i mot nhidn hang dé sir dung nhiing
phuong tién quang cao thudc quyén quan Iy
cia minh gi6i thiéu san pham, hang hod,
dich vu dén cong ching thi c6 thé xem ho 1a
nguol phat hanh quang cdo hay khong?
Hinh thirc ndy thuong dugc thiy khi cac
KOL, KOC - nhiing nguoi c6 tam anh
hudng trong mét linh vyc nao doé st dung
cac phuong tién mang xa hoi cua minh nhu
Facebook, Youtube, Tiktok dé quang ba san
phim dén nguoi tiéu dung?. Tuy nhién,
nguoi phat hanh quang cdo dugc liét ké
trong Luat Quang céo lai chi bao gdbm co
quan bao chi, nha xuat ban, chii trang thong

2 Khoan 5 Diéu 2 Luat Quang cdo nim 2012 sira
dbi, bd sung 2018.

24 V3 Thi Thanh Linh, Phdp ludt vé quang cdo
thwong mai trén mang xd hoi tai Viét Nam, Luan an
Tién si Luat hoc, 2022, tr. 72.
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tin dién tir, nguoi t6 chuc chuong trinh van
hoéa, thé thao va td chirc, ca nhan su dung
phuong tién quang cao khac.

Trong khi do, theo phap luat Trung
Quéc, khi ngudi ndi tiéng tham gia vao hoat
dong quang cdo, ho s€ dong vai tro 1a nguoi
bao chimg (endorser). Theo d6, Diéu 2 Luat
Quang céo Trung Québc quy dinh, ngudi bao
chuing thuong hi¢u la nhitng cd nhan, phap
nhan hay t6 chirc khac, khong phai 1a nha
quang cdo khuyén dung va chimg thuc chat
lugng hang hoda, dich vu dudi tén va hinh
anh cua ho trong quang cdo. Mac du phép
nhan hay nhiing to chitc khac c6 thé tré
thanh nguoi dai dién cho nhan hang, tuy
nhién, theo Ludt ndy, nguoi ndi tiéng s&
thuong dong vai tro 1a nguoi dai dién cho
nhan hang trong hau hét cac truong hop, vi
du nhu ca si, dién vién truyén hinh - dién
anh, va nhimg ngbi sao thé thao. Do d6, khi
ngudi ndi tiéng tham gia quang cdo cho mot
san phém, hang hod, dich vu ho phai tuin
thu theo cac nghia vu cua nguoi bao chung
dugc quy dinh trong phap ludt va chiu
nhitng ché tai x{r phat néu c6 hanh vi quing
c4o sai sy that, quang cdo giy nham lan.

Cach dinh nghia nay theo phdp luat
Trung Qudc rd rang va cu thé hon cac chu
thé trong phap luat quang cdo Viét Nam.
Boi 18, tai Muc V(1) trong Huéng dan vé
Quy dinh cac hoat dong bao ching thuong
hiéu duing ngudi ndi tiéng trong quang cao?
(Huéng dan ctia Luat Quang cédo Trung
Quéc) da dé cap dén viéc phan biét tu cach

% Huéng dan cua Trung Qudc vé Quy dinh cac hoat
dong bao chimg thuong hi¢u ding ngudi ndi tiéng
trong quang cao, 31/10/2022, https://www.china
lawtranslate.com/en/Guiding-Opinions-on-Further-R
egulating-Celebrity-Advertising-Endorsement-Activi
ties/, truy cap ngay 23/6/2023.
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phap 1y ciia nguoi ndi tiéng nhu sau: Trir
khi nguodi ndi tiéng quang ba san pham
trong vai tro 1a nguodi quang cédo ddi véi
hang hoa, dich vu ma chinh ho 1a thuong
nhan, truong hop ngudi ndi tiéng dua ra
khuyén nghi hodc 10i ching thuc vé hang
hoa hoac dich vu thong qua cac phuong ti¢n
nhu hinh anh va céach trinh bay, 101 néi, van
ban hodc chuyén dong trong quang c&0
thuong mai thi ho s€ dong vai tro 1a nguoi
bao chimg. Do d6, phap luat Trung Qudc
phan bi¢t gilta ngudi quang cdo va nguoi
bao chimg dya trén co s& 1a sy khuyén nghi
va chimg thuc, va néu chinh ngudi ndi tiéng
la ngudi ban hang, ho sé khong dugc xem la
nguoi bao chiing ma dugc xem la nguoi
quang c4o.

3.2. Vé nghia vu tham dinh théong tin
clia ngwoi néi tiéng trong hoat dpng
qudang cdo

Nhu d3 dé cdp ¢ phan trén, ngudi ndi
tiéng tham gia vao hoat dong quang céo
dugc xac dinh tu cach phédp ly 1a nguoi
chuyén tai san phim quang cao trong phan
16n truong hgp. Tuy nhién, can ctr theo quy
dinh tai Luat Quang cdo nam 2012, nguoi
chuyén tai san pham quang céo thudng
duogc xem dudi goc do la mot phuong tién
quang co hon 1a mot chu thé quang cao?.
Song, van dé& duoc dit ra 1a Luat khong cé
bat ctr quy dinh cu thé nao dé cap dén nghia
vu va trach nhiém cua chu thé nay. Chinh vi
vy, hién nay khéng co6 quy dinh bét cu
nghia vu nao, ké ca nghia vu tham dinh
thong tin, danh cho nguoi ndi tiéng trong

26 Nguyén Thi Tam, Hoan thién phdp ludt vé qudng
cao thwong mai, Luan an Tién si Luat hoc, Hoc vién
Khoa hoc xa hoi, Vién Han 1lam Khoa hoc xa hoi
Viét Nam, 2016, tr. 58.

truong hop ho dugc xac dinh 1a nguoi
chuyén tai san phdm quang céo.

Ngudi ndi tiéng khi tham gia vao hoat
dong quang cdo co thé van phai tuan thu
theo cac nghia vu dugc quy dinh tai cac
Piéu 11, 12 va 13 Ludt Quang cdo nim
2012, tuy nhién, diéu kién tién quyét 1a ho
phai thoa man cac diéu kién dé duogc xac
dinh tu cach phap ly la nguoi quang cao,
nguoi kinh doanh dich vu quang céo va
nguoi phat hanh quang cdo theo quy dinh
cua Luat. Thuc trang nay din dén hién
tuong la theo Luat Quang cdo ndm 2012,
ngudi ndi tiéng gan nhu khong phai tuan
theo nghia vu gi trong phan 16n trudng hop.
Diéu nay din dén phap luat khong ¢ nhiing
cong cu can thiét dé didu chinh hanh vi cia
nguoi nodi tiéng va chu thé nay khong phai
chiu cac ché tai theo phép luat c6 lién quan.

Ngoai ra, voi vai tro la van ban phap
ludt quan trong nhat dé bao vé cho quyén va
lgi ich hop phap cua nguoi ti€éu dung, Luat
Béo vé quyén loi ngudi tiéu ding nam 2023
cling ¢6 nhitng quy dinh dé han ché rui ro
cho nguoi tiéu dung khi tiép nhan thong tin
tor nhitng quang cdo no6i chung va thong
diép bao chimg nodi riéng, trong d6 co thé
hién ndi dung cia nghia vu tham dinh thong
tin. Cuy thé, theo quy dinh tai khoan 9 Diéu 3
Luat Bao vé quyén loi nguoi tiéu ding nim
2023 di ghi nhan dinh nghia vé “ngudi c6
anh hudng” 1a nhitng chuyén gia, nguoi co
uy tin, nguoi duge xa hoi chi y trong linh
vuc, nganh, nghé cu thé theo quy dinh cua
Chinh phu. Theo d6, Luat Bao vé quyén loi
nguoi tiéu dung nam 2023 da xem nguoi co
anh huong 1a bén thir ba cung cip thong tin
cho nguoi tiéu dung®’ ¢6 nghia vu cung cip

27 Khoan 12 Diéu 3 Nghj dinh 98/2020/ND-CP.

81



NHA NUOC VA PHAP LUAT SO 1/2025

thdng tin dy du, trung thuc cho nguoi tiéu
dung; chiu trach nhi¢m lién déi khi cung
cip sai hoidc thiéu trung thyc vé san pham;
va tuan thu quy dinh phap luat lién quan.
Nhu vay, co thé théy, theo khoan 1 va 3
Diéu 22 Luat Bao vé quyén loi ngudi tiéu
dung nam 2023, ngudi ndi tiéng co nghia vu
cung cip thong tin chinh xic, day du va
trung thuc cho nguoi ti€u dung.

Tuy nhién, quy dinh nay chi yéu cau
ngudi c¢6 anh hudng phai cung cap thong tin
mot cach déy da, chinh xac va trung thuc
ma khong hé néu rd nhitng hanh dong cu
thé dé dam bao nghia vu d6. Hay néi cach
khac, diéu luat chi dat ra nghia vu cho
ngudi ndi tiéng phai yéu cau bén co san
pham hang hod dich vu cung cép thong tin
hay ho c6 nghia vu phai thim dinh thong tin
d6? Hon nira, nghia vu nay chi bi xem 1a vi
pham khi ho cung cdp thong tin sai hoic
thiéu trung thyuc vé san pham. Trong khi do,
nguoi ndi tiéng trong phan 16n quang céo
hién nay khong chi don gian la giéi thiéu
thong tin san pham ma ho con 13 “ngudi bao
chimg” d6i v6i san pham d6 bao gdm nhiing
phat ngdn thé hién sy trai nghiém cua ban
than, nhitng danh gid c4 nhan va hiéu qua
thuc té sau khi st dung.

Tham khao qua quy dinh tuong duong
ctia phap luat Trung Qudc, ta co thé thiy
van dé nay da duoc giai quyét bang cach
quy dinh nghia vy tham dinh thong tin cho
ngudi ndi tiéng. Trong quy dinh phap luat
Trung Qudc lién quan dén hoat dong quang
cdo cua nguoi bao ching - trong d6 co
ngudi ndi tiéng, quy dinh lién quan dén
nghia vu tham dinh thong tin ciia chu thé
nay duogc coi la mot trong nhitng nd1 dung
quan trong nhat nham dam bao ngudi bao
ching s& truyén tai nhiing ndi dung ding
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su that va dam bao ho hiéu rd vé nhitng
van dé ma minh sé& truyén tai trong thong
diép quang céo, han ché hién tuong dun
day trach nhiém dan dén cung cip thong
tin khong chinh xac va day da cho nguoi
tiéu dung.

Cu thé, theo quy dinh tai Piéu 38 Luat
Quang cdo Trung Qudc, ngudi bao chimg
chi dugc phép bdo chung cho cac san
phim ma minh ting st dung va phai cung
cap thong tin mot cach chinh xac va trung
thuc vé viéc sir dung san phém nay. Viéc
yéu cau ngudi bao ching phai sir dung san
pham trudc khi bat ddu quang cdo nhim
dam bao ho sé& hiéu rd vé cac dic tinh cua
san pham, cling nhu ¢6 mot nhan thirc day
du vé nhitng thong tin ma minh quang céo
c6 dung su that hay khong. Viéc dit ra
nghia vy nay nham muc dich rang budc
trdch nhiém cua nguoi bdo ching, boi 1€,
khi ho phai st dung san pham, ho biét
hodc budc phai biét nhitng dic diém, tinh
chit ciing nhu hiéu qua hodc tic hai ma
san phim mang dén cho nguoi sir dung
(trir nhitng van dé& cén phai c6 ky thuat
chuyén mén hoic nhitng van dé can rat
nhidu thoi gian moéi co6 thé phat hién
dugc). Theo nhu quy dinh tai Muc II(2)
Huéng dan cua Luat Quang cido Trung
Quéc, trude khi tham gia vao quan hé bao
chiing, nguoi bdo chiing phai c6 nghia vu
kiém chimg cac thong tin sau:

Thir nhat, tim hiéu mot cach k¥ cang vé
doanh nghi€ép ma minh s€ bao chung.
Nhimng thong tin vé doanh nghiép ma nguoi
béo chimg phai thu thap bao gdbm: Thong tin
ding ky kinh doanh cua doanh nghié¢p,
nhitng nguon ching minh trinh d6 cia
doanh nghiép, su chép thuan cua chinh
quyén va hd so tin dung doanh nghiép. Quy
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dinh nay nhim dam bao ngudi bao chimg s&
biét dugc doanh nghiép hop tac cting minh
c6 ddy du ning luc phap ludt va ning lyc
hanh vi dé ky két hop dong ciing nhu cung
cAp san pham dén tay nguoi tiéu dung hay
khong. Muyc dich ciia yéu cau nay tuy khong
duoc d& cap nhung co thé suy doan rang 13
nham dam bao ngudi bao ching s& khong
tiép tay gitp nhitng doanh nghiép “khong
dat chuan” theo quy dinh phap luat Trung
Quéc dua hang hoa dich vu ctia minh tiép
can nguoi tiéu dung.

Thir hai, ngudi bao chung cé nghia vu
phai tim hiéu cac thong tin ciing nhu dic
tinh ctia san pham. Nghia vu nay duoc thé
hién thong qua yéu cau ngudi bao chimg
phai str dung san phém mot cach tdi da tai
Piéu 38 Luat Quang cao Trung Qudc. Pay
¢6 thé xem nhu ndi dung quan trong nhat
trong vi¢c thuc hién nghia vu tham dinh cua
nguoi bao ching theo quy dinh phap luat
Trung Qudc. Chinh vi vay, Hudng din cua
Luat Quang cdo Trung Qudc da quy dinh cu
thé tai Muc V(3) vé nghia vu st dung san
pham ma dugc bao chung cia nguoi bao
chung. Theo do, viéc st dung tdi da san
pham duoc hiéu nhu sau: (i) Thoi gian st
dung phai phu hgp véi trai nghiém tiéu
dung binh thudong d6i v6i san pham do; (ii)
Str dung san pham véi mot tan sudt hop 1y.
Thém vao d6, Huéng dan ciia Luat Quang
cao Trung Quéc nhan manh réng, viéc mua
hodc st dung san phim mot cach tuong
trung s€ khong duogc coi 1a hoan thanh nghia
vu st dung san pham. Dong thoi, Hudng
dan ciing dua ra thém mot sb yéu cau dic
thu danh cho mét sd truong hop dic biét: (i)
Dbi véi truong hop nhéan bao chimg cho san
pham danh cho tré em hodc nguoi khac

gidi, ngudi than cta ngudi ndi tiéng cb
trach nhiém st dung hang hod mét cach day
da va hop 1y; (ii) Pbi véi cac san pham co
tbc do thay doi nhanh nhu san pham dién tir
va 0 t6, ngudi ndi tiéng chi duge bao ching
mot thé hé san phém nhéat dinh cia mét
thwong hiéu nhat dinh va khong dugc phép
x4c nhan cac thé hé san phdm khac cia
thuong hiéu d6. Nhu vay, c6 thé thiy, quy
dinh phap luat Trung Quéc ddi véi nghia vu
sir dung san pham cila ngudi bao chimg 1a
tuong ddi chit ché véi nhiéu quy dinh cu
thé. Viéc nay s& gop phan dam bao ngudi
bdo chung thyc hién dung va du nghia vu
ctia minh, nham hiéu duoc mot cach tbi da
san phém, tr d6 han ché rai ro xay ra ddi
voi nguoi tiéu dung do nguoi bdo chung
hiéu sai, hiéu thiéu vé san pham.

Thit ba, yéu cau nguoi bao chimg phai
kiém tra cac thong tin khac lién quan dén
hoat dong bao ching. Thong tin nay bao
gom Hop dong, diéu khoan giao dich ma
gin v6i quyén va nghia vy cua nguoi tiéu
dung va ndi dung cua kich ban thong diép
bao chling ma ngudi quang céo cung cap.
Pay 1a mot yéu cau hop 1y, boi 18 trong hop
dong quang cao noi chung va hgp dong bao
chirg no1 r1eng, nguoi quang céo la nguoi
¢6 quyén cudi cling va cao nhat d6i voi noi
dung quang cdo, chinh vi vay, kich ban cua
thong di¢p bao ching s€ do ngudi quang
céo duyét va yéu cau nguoi bao chimg thuc
hién. Trén co sé thyc hi¢n nghia vu st dung
san pham, ngudi bao chung di c6 mot
luong kién thirc nhat dinh dé xac dinh liéu
rang thong diép ma nguoi quang cdo dua c6
dung su that hay khong. Theo d6, viéc kiém
tra noi dung kich ban s& déng nghia véi dat
ra yéu cau so sanh ndi dung thong tin nguoi
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quang céo cung cip (kich ban) va thong tin
nguoi bao chung thu dugc sau qua trinh st
dung. Tt do, han ché viéc dua ra cac thong
diép bao chimg giy nham 13n hoic lira dbi
nguoi tiéu dung.

Diéu cudi cung can luu ¥ 1 theo quy
dinh tai Muc II(2) Huéng dan cua Luat
Quang cdo Trung Qudc, tit ca nhing nodi
dung ma ngudi bao chung thuc hi¢n theo
quy dinh trén (tai liéu thu duoc sau khi kiém
tra thong tin vé to chure, san phém, diéu
khoan hop ddng va kich ban) cing véi bién
lai tiéu thu san phém va cac tai liéu khac
nén dugc ghi lai mdt cach hop 1y va luu trir.

C6 thé thay, phap luat Trung Qudc dua
ra yéu cau kha chi tiét d6i voi nghia vu
thAm dinh. Bén canh 1a mot nghia vu phap
1y, quy dinh nay ciing nhu mot huéng dan
cho ngudi ndi tiéng vé nhitng viéc 1am can
thiét phai thyc hién dé hoan thanh nghia vu.
Poéng thoi, giup dam bao thong tin duoc
truyén dén nguoi tiéu dung 1a nhiing thong
tin da duoc kiém chimg boi ngudi ndi tiéng,
gop phan vao viéc xac dinh yéu té 16i cua
ngudi noi tiéng, tranh trudng hop nguoi ndi
tiéng thiéu trach nhiém trong viéc kiém tra
thong tin, din dén truyén tai thong tai sai sy
that, gay thié€t hai cho nguoi tiéu dung. Nhu
vay, quy dinh nay s& gop phan bao vé ngudi
tiéu dung vi gia tang trach nhiém cua nguoi
ndi tiéng trong truyén tai thong tin, dam bao
truyén tai thong tin dung sy that. Bén canh
d6, nghia vu nay cung véi yéu cau luu lai
thong tin da duoc tham dinh ciing gop phan
bao vé loi ich ciia nguoi ndi tiéng. Boi 1§,
nhiing thong tin ho kiém tra va luu giit c6
thé lam chung cir dé chitg minh ho khong
6 131 va da thuc hién hét nhitng cong vi¢c
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can thiét dé bao dam quyén loi cho nguoi
tiéu dung.

5. Két luan

Hi¢n nay, phap luat Viét Nam dang
thiéu nhimg quy dinh dbi v6i ngudi nodi
tiéng khi tham gia vao hoat dong quang co
- mot truong hop dac bi¢t c6 kha nang tac
dong 16n dén hanh vi mua sdm cua nguoi
titu dung so vOi cidc quang cdo thong
thuong dac biét 1a khi ho dua ra nhiing trai
nghiém st dung thyc té nhu mot sy bao
chtng d6i véi san pham. Piéu nay dan dén
nhiing kho khén trong viéc xac dinh nghia
vu va trach nhiém phép 1y cta chu thé nay
dan dén nguoi ndi tiéng gan nhu khong phai
chiu trach nhiém trong nhiéu truong hop vi
pham d3 xay ra trén thyc té.

Tham khao phap luat Trung Qudc, nhom
tac gia dé xuat mot sb kién nghi nhu sau:

Thir nhdt, Luat Quéang cdo Viét Nam
nén ghi nhan thém nguoi bao chung - nguoi
ndi tiéng tham gia quang céo san pham, 1a
mot chu thé quang cdo, tir d6 1am co s dé
quy dinh nhiing nghia vu lién quan dén hoat
dong quang co cua chu thé nay, trong d6
¢6 nghia vy thim dinh thong tin.

Thir hai, quy dinh nghia vu tham dinh
thong tin ciia nguoi ndi tiéng phai cu thé
hon bao gdm kiém tra cic thong tin vé
ngudi quang cdo, san pham dugc quang céo
va cac thong tin khac lién quan dén hoat
dong quang céo. Trén co s& do, yéu ciu
nguoi ndi tiéng phai cung cap thong tin mot
cach chinh xac, chan thyc dya trén nhiing
thong tin ma minh thim dinh, nham bao vé
t6t nhat quyén va loi ich hop phap cua
ngudi tiép nhan thong diép quang cao -
nguoi tiu dung.





