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Tém tit: Bai viét xem xét va danh gid mirc dé twong thich cia hé thong phdp ludt
Viét Nam trong viéc diéu tra va truy 16 t6i pham buén ban déong vdt hoang da trén
bién theo Huéng dan cua Té chirc Hang hdi quoc té. Tir d6, nhom tac gia dwa ra cdc
khuyén ‘nghi cho Viét Nam dé hoan thién khung phdp ludt trong viéc nang cao hiéu
qud diéu tra, truy to toi pham buén ban déng vit ‘hoang da qua dwong bién theo
Huéng dan FAL.5/Circ.50 ciia Té chire Hang hdi quoc té.
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Abstract: This article examines and assesses the compatibility of Viet Nam's legal
framework with the International Maritime Organization’s Guidance on investigating
and prosecuting wildlife-trafficking offences committed at sea. On that basis, the authors
put forward recommendations for improving Viet Nam’s legal framework so as to
bolster the effectiveness of investigations and prosecutions of wildlife-trafficking
offences via maritime routes in accordance with IMO Guidance FAL.5/Circ.50.
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1. Khai quat vé Huéng din cia To
chirc Hang hai qudc té trong diéu tra va
truy to tdi pham budn ban trai phap luit
dong vat hoang di bang dwong bién

1.1. Vai tro ciia Hudng dén Té chirc
Hang hdi quéc té trong ning cao hiéu qui
diéu tra, truy to va xir Iy toi pham vé buon
bdn trdi phdp ludt dong vit hoang da bing
dwong bién

“TS., Khoa Luat Qudc té, Truong Pai hoc Luat, Dai
hoc Qudc gia Ha Noi.

™™ Sinh vién K66CLC Luat hoc, Trudong Dai hoc
Luat, Pai hoc Quéc gia Ha Noi.

Bai nghién ctu duoc thuc hién trong Chuong trinh
hop tac gitra T chic WCS Viét Nam va Trung tam
Nghién cou Luat bién va hang hai quéc té
(SIMLAW), Trudng Pai hoc Luat, Dai hoc Qudc gia
Ha Noi.
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Buon ban trai phap luat dong vat hoang
da (BVHD) duoc Xép vao nhoém tdi pham
xanh hay t01 pham mdi truong. Voi loi
nhun khoang 200 ty USD mdi nim, hoat
dong budn ban DVHD duogc xép thur tu
trong cac hoat dong budn ban bat hop phap,
chi sau budn ban hang gia, buén ban ma tay
va budn ban nguoil. Trong do, udc tinh co
khoang 72-90% khéi lugng DVHD bt hop
phap dugc budon ban thong qua van tai
duong bién?. Trudc tinh hinh d6, Uy ban

1 IMO, Combatting Illicit Wildlife Trade and
Corruption in Maritime Transport, https://www.imo.
org/en/OurWork/Facilitation/Pages/IllicitwildlifeTra
de-default.aspx, truy cap ngay 11/11/2024.

2 David Klein, IMO Adopts New Guidelines for
Fighting Wildlife Trafficking on the High Seas,
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Tao diéu kién thuan loi (FAL) thudc Tb
chirc Hang hai qudc t& (IMO) tai phién hop
thar 46 nam 2020 di thong qua Hudng dan
ctiia IMO vé ngan chin va trin 4p hoat dong
budén ban BVHD trén céc tau tham gia giao
thong hang hai quéc té (FAL.5/Circ.50).

Huéng dan (FAL.5/Circ.50) cua IMO
nhan dugc sy phan ung tich cuc tu nhiéu
quéc gia trén thé gidi, bao gdm cac qudc gia
Pong Nam A. Chang han nhu Thai Lan, vao
ngay 7-8/12/2022, da dién ra hoi thao “All-
Hands-on Deck” dé giai thich huéng dan
méi ndy va cac budc tiép theo trong qua
trinh thuc thi va trién khai trén thuc téd.
Thém vao d6, mot sé qudc gia dang thuc
hién, 4p dung theo huéng din cia IMO,
dién hinh c6 thé ké dén Kenya’. Pay la
nhiing budc dém quan trong trong tién trinh
cic qubc gia nodi luat hoa Hudéng dan
(FAL.5/Circ.50) cua IMO thanh quy pham
phap luét cu thé trong nude.

Nhitng phan Ung tich cuc néu trén co
thé dugc 1y giai boi tdm quan trong cua
Huéng dan (FAL.5/Circ.50) cia IMO trong

https://www.occrp.org/en/daily/16336-imo-adopts-ne
w-guidelines-for-fighting-wildlife-trafficking-on-the-
high-seas, cong bd ngay 18/5/2022, truy cip ngay
11/11/2024.

3 WWF, Thailand leads illegal wildlife trade (IWT)
fight in Southeast Asia: Government regulators and
global maritime industry titans meet in Bangkok to
counter IWT, https://asiapacific.panda.org/?377455/,
cong bd ngay 14/12/2022, truy cap ngay 11/11/2024.
4 UNDP, Reducing Maritime Trafficking of Wildlife:
Best Practices for Ports, New York, 2023.

Xem thém WWF, All Hands on Deck: International
Maritime Organization Ramps Up battle Against
Wildlife Trafficking, https://wwf.panda.org/wwf_new
s/?11371966/All-Hands-on-Deck-International-Mari
time-Organization-Ramps-Up-Battle-Against-Wildlif
e-Trafficking, cong bS ngay 28/5/2024, truy cap
ngay 11/11/2024.

viéc diéu tra va truy td, kiém soat budén ban
trai phap luat DVHD. Thir nhat, hudéng dan
ctia IMO 14 co s& dé nang cao hop tac qudc
té vé diéu tra va truy td budn ban trai phap
luat DVHD bang dudng bién. Huéng dan
cung cip cac khuyén nghi kéu goi cac qudc
gia thanh vién cua IMO tang cuong cac thoa
thuan song phuong vé tuong trg tu phap va
dan d6 nham tao thuan loi cho hoat dong
diéu tra va truy td toi pham budn ban
DVHD. Thir hai, huéng dan ciia IMO la co
sO gitp cac qudc gia hoan thién chinh sach,
phap luat trong nudc vé diéu tra va truy t6
budn ban trai phap luat PVHD bang dudng
bién. Hoat dong diéu tra budn ban trai phap
luat DVHD bang dudng bién hién dang thuc
su gip nhiéu thach thirc. Pé thuc hién hanh
vi ndy, cac d6i tuong van chuyén DVHD tir
diém ngudn dén diém dich théng qua nhiéu
cdp d0 khac nhau cia chudi cung wng.
Huéng din IMO cung cép nhimg khuyén
nghi cai thién qua trinh didu tra nham giai
quyét van dé trén. Ngoai ra, Hudng dan
IMO con dé cdp va md rong trach nhiém
cia khu vyc tu nhin. Cac doanh nghiép
cung cip dich vu hang hai va co quan nha
nude déu cé trach nhiém kiém soat dau ra
va dau vao clia van tai hang hai. Hudong dan
IMO dua ra cac bi¢n phap va tha tuc da co
san cho khu vuc tu nhian va cic co quan
chinh phu dé phong, chéng budén ban
DVHD trong nganh hang hai.

1.2. Cic khuyén nghi ciia To chirc
Hang hdi quéc té trong hoat dong diéu tra
va truy t6 ti pham buén bdn trdi phdp lugt
dong vit hoang di bang dwong bién

Huéng dan (FAL.5/Circ.50) cua IMO,
tai muc 2.1.8 va 2.1.9, cung cdp nhing chi
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dan quan trong danh cho cic co quan co
thAm quyén nham hd tro, nang cao hiéu qua
trong viéc chong lai nan budn béan trai phap
luat DPVHD bang dudng bién.

Vé khia canh phép ludt néi dung

Cac co quan co6 thdm quyén can: (i)
Phan loai hodc phan nhém cac loai dong vat
va thuc vat nguy cdp hodc khong nguy cép;
(if) Xac lap toi va dua ra cac hinh phat
trong tmg theo luat quéc gia, néu co thé,
lwu ¥ dam béao tinh nhét quan véi khu vuc
nham hd tro thue hién cac sang kién xuyén
bién gidi; va (iii) Quy dinh cac hinh phat
nghiém khéac dbi véi cac toi lién quan dén
cac loai c6 nguy co bi tuyét chung va co
nguy co bi tuyét chung nghiém trong.

Vé khia canh phép ludt hinh thirc (t6
tung)

Cac co quan c6 thim quyén can ting
cuong hoat dong diéu tra va truy to thong
qua céc chi dan sau: (i) Pay manh cac cudc
diéu tra va truy t6 xuyén bién gidi; (ii) Xay
dung cac quy trinh hoat dong chuan (hudng
dan tham khao nhanh hodc s6 tay hudng
dan) dé tao diéu kién cho hoat dong dicu tra
va truy t, ciing nhu thu thap va bao quan
bang chimg, ¢6 thé bao gdm cac hudng dan
vé tich thu tang vat; (iii) Trao quyén cho co
quan thyc thi phap luat thyc hién diéu tra tai
chinh, c6 quyén truy cdp va phong toa tai
khodn ngan hang trong qua trinh diéu tra.
Trong trudng hop cu thé, ban hanh quy dinh
phap luat cho phép can bd thudc cic co
quan tham quyén CITES qudc gia® truy tb

5 Co quan tham quyén CITES qubc gia: Co quan nha
nudc chiu trach nhiém thuc thi cac quy dinh cua
Cong wdc vé Budn ban qudc té cac loai dong vat,
thuc vat hoang dd nguy cip (CITES). Co quan thim
quyén quan ly CITES Viét Nam, theo quy dinh tai
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hanh vi budén ban trdi phép dong, thuc vat
hoang di theo thim quyén duoc giao.

Mot s6 khuyén nghi khéc tir Huéng dan
(FAL.5/Circ.50) cua IMO

Bén canh nhitng chi din cy thé lién
quan dén khia canh phap luat noéi dung va
phéap luat hinh thac, Hudéng dan IMO
khuyén nghi cac qudc gia thanh vién tiép
tuc ra soat, stra doi, didu chinh va hoan
thién hé thong phap luat qudc gia hién hanh
nhiam quy dinh hinh phat ddi v6i cac hanh
vi giup sttc va &m muu pham tdi lién quan
dén buon lau dong, thuc vat hoang da.
Huéng dan IMO ciing khuyén nghi cac
qudc gia thuc hién cac bién phap bd sung
lién quan dén diéu tra va truy tb, tap trung
chu yéu vao giai quyét cac van dé tai chinh
lién quan dén hoat dong budn ban DVHD
trai phap luat bang dudng bién; thu thip
chtng ctr; hop tac qudc té; hop tac d6i véi
cac doanh nghiép van tai bién. Thém vao
d6, theo Hudéng dan (FAL.5/Circ.50) duoc
thong qua boi IMO, cac qudc gia can phat
trién hé théng quan 1y vu an va phuong thirc
chia sé thong tin v6i cac qudc gia ddi tac,
gop phan tao diéu kién cho cac vu bat giir
xuyeén bién gidi.

2. Panh gia khung phap ly cia Viét
Nam vé diéu tra va truy t6 t6i pham budn
ban trai phap luat dong vat hoang da
bang dwong bién theo Hwéng din cia T6
chirc Hang hai quéc té

Viét Nam, voi khoang 34 cang bién, 1a
mot trong nhitng diém néng vé budn ban

Piéu 1 Quyét dinh s6 339/QD-TCLN-VP niam 2020,
|4 t6 chuc thuge Tong cuc LAm nghigp c6 chirc nang
tham muu, tdng hop gidp Tng cuc trudng thuc hién
quan 1y nha nudc va thuc thi quyén, nghia vu cua
nude thanh vién Cong udc CITES.
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trai phap luat DVHD trong nhimg nim gan
day. Theo bao cao cia T6 chic Bao ton
dong vat hoang di (WCS), tir nim 2018 dén
2023, ¢6 13 vu viéc van chuyén trai phap
luat DVHD bang dudng bién c6 lién quan
dén Viét Nam duoc ghi nhan tai cac nudc
khac, dac biét Malaysia va Singapore 1a hai
qudc gia ghi nhan vy viéc lién quan nhiéu
nhat va tr¢ thanh dia diém trung chuyén phd
bién®. Tai Viét Nam, van chuyén trai phap
luat DPVHD bang dudng bién dién ra rat
phtic tap. Theo thdng ké ciia to chirc WCS,
trong 5 ndm giai doan 2018-2023, Viét
Nam ghi nhan 27 vu viéc vé van chuyén
trai phap luat PVHD bang dudng bién,
chiém 2,8% téng s6 vu viéc budn ban trai
phap luat DPVHD. Tuy nhién, khéi luong
DVHD bang duong bién bi bat giit chiém
t6i 72,5% trong tong khdi lugng DVHD
trai phap luat da bi bét giit tai Viét Nam’.
Co6 thé thiy, mic du sé vu viée van chuyén
DVHD bang dudng bién thdp nhung quy
mo ctia mdi 1an véan chuyén 1a rat 16n.

Thyc trang nay dat ra nhu cau cho Viét
Nam phai tiép thu, ap dung nhitng khuyén
nghi trong Huéng dan (FAL.5/Circ.50) cla
IMO nhim khéc phuc nhirng han ché vé mit
diéu tra, truy td toi pham buén ban BVHD
bang dudng bién. Trén thuc tién, phap luat
Viét Nam di c6 nhimg diém twong thich
nhat dinh v6i Hudng dan cua IMO. Mic du
vay, khong thé pht nhan dugc nhitng han
ché, thiéu tuong thich con ton tai cta phép

® Tham khéo tir co s¢ dit liéu Vi pham quy dinh phap
luat vé bao vé DVHD cua T6 chic WCS Viét Nam
va tir bai thuyét trinh “Chudi cung ung trai phép
DVHD bang dwong bién tir nuréc ngoai ve Viét Nam”
t6 chirc boi WCS Viét Nam tai Quang Ninh ngay
29/3/2023.

" Nhur trén.

luat Viét Nam can thiét phai khéc phuc, sira
dbi trong tuong lai.

2.1. Nhitng diém twong thich véi
Huwéng din ciia To chive Hang héi quéc té

Vé khia canh phdp ludt néi dung

B6 luat Hinh sy Viét Nam nam 2015
(stra ddi, bd sung nam 2017) (Bo luat Hinh
su nam 2015) quy dinh hai t6i pham lién
quan dén DVHD: Diéu 234 - Toi vi pham
vé cac van d& quan 1y, bao vé DVHD, va
Diéu 244 - Toi vi pham quy dinh vé quan
1y, bao vé dong vat nguy cap, quy, hiém.
Nhin chung, ca hai diéu luét trén déu c6 su
phan héa trach nhiém hinh su gan bo chat
ché véi Cong udc CITES. Piéu 234 dya
trén cac quy dinh tai nhém IIB hoac Phu luc
2 ctia Cong udc?, trong khi d6 Diéu 244 dya
trén cac quy dinh tai nhom IB va Phu luc 1
cua Cong udc CITES®. Bén canh do6, Bo
luat Hinh sy nam 2015 da t61 pham hoa
hanh vi “tang trit”, cu thé 1a hanh vi nudi
nhét, tang trir trai phap luat DPVHD, b phan
co thé khong thé tach roi su sdng cua
DVHD vi bat ky muyc dich gi déu bi xem xét
truy ctru trach nhiém hinh sy. Pham vi chu
thé bi xur Iy cling duoc mé rong d6i véi cac
cha thé thyc hién hanh vi vi pham quy dinh
vé bao vé DVHD bj xur phat hanh chinh vé
cac hanh vi d6 (chwa hét thoi hiéu bi coi 1a
xr phat hanh chinh) hodc da bi két 4n theo
Diéu 234 va Diéu 244 (chua dugc x6a an
tich) ma con vi pham. Ngoai ra, 1an dau tién
Bd luat Hinh sy nam 2015 xac dinh phap
nhan thuong mai bi coi la pham tdi theo

8 Nhom IBB: Dong vat cd thé tré nén nguy cip, quy,
hiém néu khong kiém soat thuong mai.

® Nhom IB: Bong vat & tinh trang nguy cip hoic c6
nguy co tuyét ching.
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Diéu 234 Bo luat Hinh sy nim 2015 phai
chiu trach nhi€m hinh sy.

DPdng thoi, mic hinh phat quy dinh tai
hai diéu ludt trén mang tinh chét rin de
nghiém khéc v6i mirc hinh phat 1én t6i 15
nim tai khoan 3 Diéu 244. Py la mirc phat
t0 rat cao khi so sanh véi cic nudc trong
khu vuc Pong Nam A,

Nhu vay, phap luat ndi dung cta Viét
Nam di dap tmg duoc hau hét cac khuyén
nghi cua Hudng dan IMO vé viéc xac lap
t6i, phan loai cac DPVHD nguy cip va quy
dinh murc hinh phat twvong x{rng.

Vé khia canh phdp ludt hinh thirc (16
tung)

Pé x4c dinh dugc mibc trach nhiém
hinh sy ma cha thé pham t01 budn ban
DVHD phai ganh chiu can dya vao yéu to
loai dong vat bi xam hai va sb lugng bi
xam hai. Nhu vay, sy thanh cong cua viéc
giai quyét vu an hinh sy lién quan dén hanh
vi nay phu thudc rat 1én vao hoat dong
thanh tra, kiém soat cua luc lugng chuc
nang nhu Hai quan, Canh sat bién'. Trén
thuc té, 90% luu lugng thuong mai toan
cau dién ra bang duong bién nhung chi co

10 | jan quan dén khung phap Iy phong, chéng buén
ban trai phap luat dong vat hoang da cua mudi qudc
gia ASEAN, xem tai: ASEAN Secretariat, ASEAN
Handbook on Legal Cooperation to Combat Illegal
Wildlife Trade 2021, Jakarta, 2022, tr.38-116.

11 Le Huynh Tan Duy, Vietnam’s criminal legislation
against illegal wildlife trafficking in maritime
transport in light of international guidelines and
indicators, Vietnam Law & Legal Forum,
https://viethamlawmagazine.vn/viethams-criminal-le
gislation-against-illegal-wildlife-trafficking-in-marit
ime-transport-in-light-of-international-guidelines-an
d-indicators-70281.html, céng bd ngay 01/8/2023,
truy cap ngay 11/11/2024.
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chua dén 2% container van chuyén duoc
hai quan kiém tra'?.

Luat Hai quan Viét Nam nam 2014
quy dinh cac bién phap nghiép vu cia co
quan hai quan trong cong tac kiém tra,
giam sat hai quan va quan 1y rii ro nham
phong, chéng budn ldu, van chuyén trai
phép hang hoa qua bién gidi va cac hanh
vi vi pham phap luat hai quan khac. Diéu 9
Luat Canh sat bién Vié¢t Nam ndm 2018
cling trao cho luc lwong Canh sat bién
quyén tuan tra, kiém tra, kiém soat nguoi,
tau, hang hoa, hanh 1y trong ving bién
Viét Nam. Céc quy dinh niy nhim dam
bao kha ning kiém soat toi pham budn ban
DVHD bang duong bién.

V& van dé tuong tro tu phap, Bo luat TS
tung hinh sy Viét Nam ndm 2015 da cé
tuong d6i nhiéu cac quy dinh nhu: Xéac dinh
pham vi hop tac qudc té trong d6 co hoat
dong twong tro tu phap vé hinh sy (Diéu
491); Xac dinh Vién kiém sat nhan dan t6i
cao la co quan trung wong cta Viét Nam
trong hoat dong tuong tro tu phap vé hinh
su (Piéu 493); Quy dinh viéc co quan ¢
thAim quyén cua Viét Nam hop tac voi co
quan c6 tham quyén cua nudc ngoai trong
vi€c truy tim, tam gilt, ké bién, phong tda,
tich thu, xir 1y tai san do pham toi ma c6 dé
phuc vu yéu cau diéu tra, truy td, xét xir va
thi hanh 4n hinh sy (Piéu 507); Quy dinh
viéc co quan c6 tham quyén cia Viét Nam
c6 thé hop tac véi co quan c6 thim quyén
clia nudc ngoai trong viéc phdi hop diéu tra

12 OECD va European Union Intellectual Property
Office, Misuse of Containerized Maritime Shipping
in the Global Trade of Counterfeits, OECD
Publishing, Paris, 2021, p.11.
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hodc 4p dung cac bién phap diéu tra td tung
ddc biét (Diéu 508).

Bén canh d6, Viét Nam ciling da tham
gia vao cac diéu udc qudc té da phuong
toan cau (nhu: Cong udc Lién hop qubc vé
phong, chong toi pham t6 chirc xuyén qudc
gia nim 2000), cic diéu udc qudc té da
phuong khu vuc (nhu: Hiép dinh ASEAN
tuong trg tu phap vé hinh sy nim 2008), va
ky két cac Hiép dinh song phuong véi nhiéu
qudc gia trén thé gidi.

Nhu vay, Viét Nam da co6 cic co so
quan trong dé dap ung dugc cong tac diéu
tra va truy to xuyén bién gi6i, ciing nhu hop
tac qudc té trong cong cudc phong, chéng
t6i pham budn ban DVHD bang duong bién.

2.2. Nhitng diém chwa twong thich véi
Huwdng din ciia Té chire Hang hdi quoc té

Vé khia canh phdp ludt ndi dung

Can cu truy ctru trdch nhiém hinh su tai
Diéu 234 Bo luat Hinh sy Viét Nam nam
2015 1a gia tri hang hoa, hau qua hanh wvi,
con ddi v6i Piéu 244 1a s6 lugng ca thé bi
xam hai dd gdy vudng mic trong cong tac
diéu tra, xur ly. Trén thuc té, hién nay rat
kho ¢ truong hop nao sé lugng dong vat
thudc nhom IIB c6 giad tri tor 150.000.000
dong tré 1én dé di cau thanh co ban xir ly
hinh sy duoc theo quy dinh tai Diéu 234%,
Nhu vay, du dap Gng dwoc khuyén nghi
IMO vé “xéac 1ap t01 va dua ra cac hinh phat

13 Pham Minh Tuyén, Ban vé téi “Vi pham quy dinh
vé bdo vé PVHD” quy dinh tai Diéu 234 BLHS
2015, Tap chi Toa an Nhan dan bDién tu,
https://tapchitoaan.vn/ban-ve-toi-vi-pham-quy-dinh-
ve-bao-ve-dong-vat-hoang-da-quy-dinh-tai-dieu-234
-blhs-2015, cong bd ngay 04/8/2020, truy cap ngay
11/11/2024.

twong Ung” thi viéc 4p dung phéap luat van
gip nhitng vudng mic.

DPong thoi, Diéu 244 Bo luat Hinh sy
nam 2015 dudng nhu chua hop 1y, dic biét
khi so sanh v&i Didu 234 cua B luat nay,
trong viéc két toi cac hanh vi tang trltr, van
chuyén hodc budn ban trai phép cac ca thé
hozc bo phan khong thé tach roi khoi co thé
song (vi du: Nanh h6, mong giu...) hodc san
pham cia cac loai dong vat duoc dua vao
danh sach loai nguy cép, quy hiém duoc uu
tién bao vé (diém b khoan 1) ma khong
quan tdm dén s6 luong, hoic khong quy
dinh s luong tdi thiéu dé 1am can ctr xu 1y
trach nhiém hinh sy ddi voi ngudi vi pham.
Ngoai ra, cac khoan 2 dén 5 Piéu 244
khong quy dinh cac truong hop lién quan
dén san pham cua cac loai dong vat trong
danh sach néi trén, khién cho viéc xac dinh
chinh xac trach nhiém hinh sy ctia nguoi vi
pham tr& nén kho khin'4,

Vé khia canh phap ludt hinh thurc (t6
tung)

Lién quan dén vin dé bién phap diéu
tra, mot trong nhimg phuong thic didu tra
thudng dugc ap dung nham triét pha cac t6
chtrc t6i pham, d6 1a hoat dong ngam cua
canh sat, cu thé 1a bién phéap diéu tra ma céc
si quan xam nhap vao cac mang ludi toi
pham®. Tuy nhién, tai Viét Nam, bién phap
nay khong dugc coi 1a bién phap didu tra
theo BO luat T tung hinh sy ndm 2015
ngay ca trong cac bién phap diéu tra dic

141 e Huynh Tan Duy, tldd.

15 Duc Hanh Nguyen, International cooperation and
mutual legal assistance in criminal matters in
handling with transnational wildlife trafficking
crimes in Vietnam, E3S Web of Conference, 2020,
164, 11006.
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biét tai chwong XVI. Diéu nay anh hudng
t6i hoat dong thiic ddy diéu tra va truy t6
xuyén bién gidi nam trong khuyén nghi cta
Huéng dan IMO.

DPdng thoi, ddi véi cac hanh vi budn ban
trai phap luat DVHD bang dudng bién, luc
luong hai quan va canh sat bién 1a hai lyc
luong c6 kha nang phat hién va xu ly kip
thoi nhét. Tuy nhién, hién nay hai lyc lugng
nay khong duoc trao quyén khai tb, diéu tra
trong linh vyc nay. C6 rat nhidu y kién 1y
giai vé diéu nay va theo nhom tac gia,
nguyén nhan cta viéc khong trao quyén cho
hai co quan trén xuat phat tir tinh chit phirc
tap cua cac vu vi¢c budn ban trai phap luat
DVHD, lién quan dén nhiéu khia canh khac
nhau nhu sinh hoc, méi truong, quéc té.
Diéu tra cdc vu budn ban DVHD doi héi
kién thirc va k¥ ning chuyén méon vé dong
vat hoc, bao ton thién nhién va phép 1y lién
quan dén DVHD, trong khi d6 hai luc lugng
trén cd cac chirc ndng chinh 1a bao v¢ an
ninh, chti quyén trén bién va kiém soat hang
hoéa qua bién gidi. Pay s€ la mot nhuoc
diém 16n lam giam hiéu qua cia phong,
chéng toi pham.

Ngoai ra, lién quan dén van dé tuwong
trg tu phap, nhiéu bang ching cho thay
chudi hoat dong budn ban DVHD bét hop
phap dang dién manh mé va phirc tap giita
Nam Phi va Viét Nam*. Nam Phi 1a quéc

16 peter Zahler and Louisa Denier, The Road to
Extinction - How the Boom in Asia's Transportation
Sector Threatens Biodiversity, Reconnecting Asia,
20/3/2017, https://reconasia.csis.org/road-extinction/,
truy cap ngay 11/11/2024.

Xem thém: Milliken T. va Shaw J., The South
Africa-Viet Nam rhino horn trade nexus: A deadly
combination of institutional lapses, corrupt wildlife
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gia ngudn vé sing té giac va 1a qudc gia
trung chuyén nga voi. Mot luong dang ké
stmg té gidc va nga voi da duoc van chuyén
ra khoi Nam Phi téi cac thi truong ti€u thu
cudi cung tai chau A, bao gém ca Viét
Nam'’. Tuy nhién, chua c6 hiép dinh tuong
trg tu phap nao duoc ky két giita Viét Nam
va Nam Phi. Pay 1a thach thuc 16n cho viée
ap dung nguyén tic co di c6 lai va giy kho
khan cho cac hoat dong giri hd so yéu cau
trg gitip tu phap hinh su, bd sung thong tin
can thiét, cap nhat tién do va giai quyét vu
an hinh su.

Bén canh d6, vé van dé xu 1y vat chung,
Piéu 106 Bo luat TS tung Hinh sy nim
2015 chua xac dinh 6 co quan nao la co
quan quan 1y chuyén nganh cé thim quyén
trong viéc ban giao vat chimg, dan d&én sy
khong thdng nhét trong quyét dinh cta Toa
an. Thyc tién xét x{r ghi nhan c6 truong hop
Tda 4n tuyén tich thu, tuyén chuyén giao vat
chirng, nhung cling c6 truong hop Toa an
tuyén tiéu huy vat chung. Tai Ban an hinh
su so tham sé 304/2018/HSST ngay
26/11/2018 cua Toa an nhan dan quén
Nam Tir Liém, thanh phd Ha Noi, Toa da
xtr 1y vat chimg gdom 08 ca thé dong vat
(d3 chét, bi 16t vay, bo phu tang, dong
lanh) 1a loai Té€ té Java va 04 chi dong vat
(02 chi trude va 02 chi sau) 1a chi loai Gau

industry professionals, and Asian crime syndicates,
TRAFFIC, Johannesburg, South Africa, 2012.

17 United Nations Inter-Agency Task Force on Illicit
Trade in Wildlife and Forest Products, Africa-Asia
Pacific ~ Symposium on  Strenthening  Legal
Frameworks to Combat Widelife Crime, Symposium
Report, Bangkok, 4-5 July 2017, https://www.uno
dc.org/roseap/uploads/archive/documents/Publicatio
ns/wildlife/Africa-AsiaPac-Wildlife-law-symposium
-REPORT-FINAL-SHARE.PDF, truy cap ngay
11/11/2024.



NANG CAO HIEU QUA...

ngua, va sau d6 chuyén giao vat chimg nay
cho Bdo tang thién nhién. Trong khi do, tai
Ban 4n hinh sy so tham sé 179/2018/HS-
ST ngay 14/9/2018 cta Toa an nhan dan
thanh phd Ha Long, tinh Quang Ninh, Toa
da xir 1y vat chung gdm 05 ca thé ho, 01
bo phén sinh duc cua hé duc, 50kg vay té
t&, mat cho, mat bo, ring ché va 01 ca thé
khi da chét, va sau d6 co quan diéu tra da
tiéu huy cac vat chung nay. Viéc chua dam
bao dugc su thdng nhat vé phuong hudng
xur ly vat ching khong chi tao ra rao can
cho hoat dong diéu tra va truy t& ma con
anh huong dén hoat dong kiém sat caa Vién
kiém sat trong qua trinh giai quyét vu an
hinh su.

Vé Cdc bién phdp bo sung lién quan dén
diéu tra va truy té

Ngoai nhitng diém chua twong thich vé
mat ndi ham cua phép luat, Viét Nam ciing
chua c6 nhiing co ché rd rang cho su hop
tdc gilta co quan nha nudc va cac doanh
nghiép tu nhan (doanh nghiép vén tai bién).
Céc doanh nghiép vén tai bién 13 mot nhan
t6 quan trong dé dam bao duoc an ninh cua
toan bd chudi cung tng hang hai. Thiéu di
su hop tac voi khéi tu nhan s& tao mot ganh
ning rat 16n 1én cic co quan co thim quyén
trong cong cudc diéu tra va truy td toi pham
budn ban DVHD bang dudng bién.

3. Mot s6 khuyén nghi ning cao hiéu
qua diéu tra, truy t6 tdi pham buén ban
dong vat hoang di bing duwong bién tai
Viét Nam

3.1. Khuyén nghi hoan thién phdp lugt
hinh sw

Vé hiéu luc ciia Huong dan IMO

Du déng géop mot vai trdo quan trong
gilp phong, chéng nan buén ban DVHD

bang duong bién nhung Huéng dan cua
IMO vé ban chét chi 1a luit mém (soft law),
mang tinh chit khuyén nghi ma khong c6
hiéu lyc rang budc. Do vay, viéc tao dung
mot khung phap 1y toan dién va nhit quan
giita cac qudc gia vé diéu tra, xtr Iy cac hanh
vi budn ban trai phap luat BPVHD sé gap
khé khin. Thuc té, trong cic vu an budn
ban DVHD c¢6 yéu t6 nudc ngoai, do nhiéu
1y do can trd (xung dot phap luat, cac vu an
DVHD do nhiéu co quan xir Iy qua cac kénh
ngoai giao...), nhiéu vu an hinh sy bi dinh
chi ma khong co két qua'®. Tuy nhién, viéc
dua Hudng dan IMO tro thanh mot vin ban
phép 1y bat budc s& khién n6 tré nén khién
cudng voi nhidu qubc gia boi viée thuc thi
Hudng dan nay mot cach toan dién va hiéu
qua doi hoi phai c6 mot ngudn lyc tai chinh
va dao tao nhan luc. Mot cach thuc khac dé
khuyén khich cac qudc gia ap dung Hudng
dian IMO, d6 chinh 1a td chirc cac hoi thao
khoa hoc cho cic qudc gia nhan thiy tim
quan trong ctua Hudng dan nay va tir d6 tim
dugc cach thic dé chuyén hoa nhimng
khuyén nghi ctia IMO vao trong hé thong
phap luat quéc gia minh. Thong qua do,
Hudng din nay sé& trd nén phd bién, dan
duogc ap dung rong rai va trd thanh mot tap
quan qubc té theo phap luat qudc té. Viét
Nam truéc hét can phai cho thay su nd luc
cia qubc gia trong viéc thuc hién cac
khuyén nghi cia Hudng dan IMO. Qua do,
xay dung duoc uy tin trén truong qubc té va
kéu goi cac qubc gia khac cing hop tac (dic
biét 1a cac qudc gia ASEAN) dé tao ra su

18 N.D. Hanh, Conference for Guiding the process of
wildlife specimens collection and management for
assessment, United States Agency for International
Development, p. 11-21.
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théng nhit trong viéc diéu tra va xir Iy trén
toan bo chudi cung g hang hdi tai Pong
Nam A, dong thoi s& 1a chia khoa dé giai
quyét duoc triét dé van dé toi pham co td
chirc xuyén qudc gia.

Vé khia canh phép ludt néi dung

Diéu 234 Bo luat Hinh sy nim 2015
nén sira doi theo hudng dua trén sb lugng ca
thé DVHD thay vi dua trén gid tri (tinh
bang tién) dé 1am cin c& truy ctu trach
nhiém hinh sy. Viéc sira doi nay sé tao su
théng nhét va thuan loi cho viée ap dung
phép luat.

Diéu 244 Bo luat Hinh sy nim 2015
nén dugc chinh stra theo hudng: (i) Thém
quy dinh vao Khoan 1.b vé mirc t6i thiéu cac
san pham tir DPVHD lién quan dén hanh vi
pham t6i dé x4c dinh trach nhiém hinh su,
dong thoi dua ra cac mirc sd lugng khac
nhau cho PVHD va cac san pham cua
chung dé quyét dinh hinh phat trong cac
khoan 2 dén 5; (ii) Thém quy dinh vé mirc
tong hop tdi thiéu cho cac loai PVHD thudc
cac nhom khac nhau dé 1am cin ctr truy ctru
trach nhiém hinh su.

Bén canh d6, xét vé yéu té dbi tuong tac
dong, tai Diéu 234 Bo luat Hinh sy nim
2015 d6i twong & day 1a “cac quy dinh vé
bao vé DVHD”. Do vay, viéc quy dinh tdi
nay ¢ Chuong XVII (céc to1 xam pham trat
tu quan 1y kinh té) 14 chua phu hop, can
chuyén sang quy dinh tai Chuong XIX (cac
t6i pham vé mdi trudng). Viée chuyén dich
nay sé& phu hop vé6i tinh chat cua hanh vi
pham t¢i, dong thoi phu hop véi Cong ude
CITES hon.

Pé thuc day nhiing sy thay doi trén,
thong qua cac thong ké hinh su, cac co quan
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chtrc ning, trong d6 c¢6 nganh Kiém sat can
c6 nhitng dé& xuit v6i Pang, Nha nudc vé
xay dung chinh sach, phép ludt ciing nhu
cac chién lugc phong, chdng toi pham budn
ban DVHD bang dudng bién.

Vé khia canh phdp ludt hinh thirc (16
tung)

Lién quan dén van dé thim quyén diéu
tra, nén c6 su stra doi khoan 1 Diéu 33 va
khoan 1 Piéu 35 Luat T chirc Co quan
diéu tra hinh sy nam 2015 theo hudng trao
thim quyén diéu tra cho lyc lwong hai quan
va canh sat bién, dic biét 1a cic vu an lién
quan dén buén ban trai phap luat DVHD
bang duong bién. Bén canh d6, can bo sung
thém bi¢n phap diéu tra to tung dac biét tai
Piéu 223 va truong hop 4p dung bién phap
diéu tra td tung dac biét tai khoan 2 Diéu
224 Bb luat T tung hinh sy nam 2015,
ciing nhu can c6 nhitng bién phap duogc ap
dung riéng cho tdi pham c6 to chirc xuyén
quéc gia nham tao thuan loi cho viéc phat
hién, xtr ly hanh vi budn ban trai phép luat
DVHD bang duong bién.

Vé van d& xur 1y vat chimg, can tiép thu
khuyén nghi cia Hudng din IMO vé xay
dung cac quy trinh hoat dong chuan (hudng
dan tham khao nhanh hodc sb tay hudng
dan) dé tao diéu kién cho hoat dong diéu tra
va truy t, ciing nhu thu thap va bao quan
bang ching, ¢6 thé bao gom cac hudng din
vé tich thu tang vat. Pé thuc hién duoc tdt
khuyén nghi tir Huéng din IMO, co quan
Vién kiém sat phai dong vai tro trung tam,
thuc hién hi€u qua chic nang kiém sat va
kién nghi ctia minh dbi vdi cac co quan hiru
quan khac, tao thanh cau ndi da nganh, da
co quan dé thong nhit vé& van d& xir 1y vat
ching va giai quyét vu an hinh sy



NANG CAO HIEU QUA...

3.2. Khuyén nghi b6 sung

Viét Nam can phai c6 nhitng chinh sach
nham ting cudng sy hop tac gitra khdi Nha
nuée va khdi tu nhan, dic biét la cac cong
ty van tai. Mot chinh sach rat t6t da duoc
bong Phi ap dung d6 1a ching nhan Doanh
nghi¢p dang tin cay - Authorized Economic
Operator (AEO). Dé trd thanh mot AEO,
mot cong ty phai ddm bao tinh toan ven cta
chudi cung tng tir dau dén cudi, thiét lap
mot hé thdng nhiéu 16p giai quyét an ninh
hang hoa, kiém soat truy cép vat 1y, an ninh
nhén su, dao tao va nhan thirc vé an ninh, an
ninh vat 1y va cong nghé thong tin va ho sé€
duge mot s6 wu dai dén tir phia nha nudc?®.
Viéc tao ra mot co ché khen thuong da ting
cudng hiéu suit, ddm bao an ninh cta chudi
cung Ung van chuyén va giam ludng hang
hoa bat hop phap. Bén canh d6, chinh sach
Know Your Customer (KYC) ctua Kenya
cling c6 gia tri tham khao 16n. Chinh séch
nay dat ra nghia vu cho doanh nghiép khi
xuit, nhap hang phai kiém tra 1y lich va
danh gid rui ro buén ban DVHD tur khach
hang cua ho, qua d6 ngan chdn viéc gid mao
danh tinh, rta tién%.

Niam 2016, Nhém kiém soat cang
(PCU) Viing Tau da phat trién phin mém
Risk Profiler?’. Pay la mot cong cu manh

19 East African Community, EAC Authorized
Economic Operator (AEO), https://www.eac.int/cust
oms/eacaeo, truy cap ngay 11/11/2024.

20 Eunnial Mbabazi, Achieving Compliance: Best
AML Practices for Businesses in Kenya, The Kenyan
Wall Street, 7/5/2024, https://kenyanwallstreet.com/
best-aml-practices-for-businesses-in-kenya/, truy cap
ngay 11/11/2024.

21 Thai Hung, An tirong phan mém RiskProfiler, Tap
chi Hai quan Online, 7/2/2019, https://haiquan

mé& va chuyén dung dugc thiét ké cho
Chuong trinh Kiém soat Container (CCP)
ctia Vian phong Lién hop qudc vé chéng ma
tuy va t6i pham (UNODC) va T chirc Hai
quan thé giéi (WCO). Céng cu nay hoat
dong véi dir ligu dién tir cia cac cong ty van
tai bién 16n, qua d6 ngudi sir dung co thé xu
1y va phan tich cac tap dir li€u quy mo va da
dang trén cac container (xac thyc ma, xac
dinh vi tri dia 1y, nhdn dang hang hoa),
nguoi nhan hang, tén hang hoéa va dinh
nghia danh muc, cung cép mot hé théng lap
ho6 so da tang. Phan mém nay cho phép lap
hé so rii ro hiéu qua cho hang nghin
container trong vai phut va phat hi¢n cac
container dang ngd can phai kiém tra. Vi
vay, hoan toan cé co s¢ dé thyuc hién hiéu
qua chinh sach KYC néu trén khi khoi tu
nhan 4p dung cong nghé nay. Viéc xay
dung mot co ché “thuong - phat” rd rang
nhu vy sé tao diéu kién cho su hop tac hi¢u
qué cua khoi tu nhan va Nha nudc.

4. Két ludn

Bdo vé BVHD dong vai tro quan trong
trong viéc duy tri da dang sinh hoc toan
cau va thuc ddy sy phat trién kinh té - xa
hoéi cua mdi qudc gia. Viét Nam cung
nhidu qudc gia khac hién dang la diém
néng cua nan budén ban BVHD qua dudng
bién. Vi vy, su ra doi cia Hudng dan
(FAL.5/Circ.50) ctiia IMO 1a rat can thiét va
quan trong. Viét Nam da c6 nhitng quy
dinh phap luat twong ddi phu hop véi
Huéng dan cua IMO; tuy nhién, van con
ton tai mot s6 vuong mac vé mit phap 1y
va k¥ thuat can duogc diéu chinh dua trén
khuyén nghi nay.

online.com.vn/an-tuong-phan-mem-riskprofiler-9894
5.html, truy cap ngay 11/11/2024.
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