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Tém tit: Bai viét phan tich cdc van dé Iy lugn vé thu hoi ddt vi muc dich phat trién
kinh té - xd héi trén co sé lam ré tiéu chudn quéc té vé cdn bang loi ich trong boi thuong
dwge khuyén nghi béi Lién hop quoc trong 02 tai liéu la Hu"ong dan tir nguyen vé quan
tri co trach nhi¢m doz voi quyén sir dung dt, thuy san va ring trong boz canh an ninh
liwong thire quéc gia” va “So tay thu hoi dat va béi thwong”. Tir d6, bai viét danh gid kha
nang dp dung ¢ Viét Nam cdc tiéu chi ma Ludt Dat dai nam 2024 chua dap ing gom: 1)
Boi thiwong theo nguyén tac chi phi thay thé khi khong du co so khoa hoc dé xdac dinh gid
thi trwong; 2) Bdo vé quyén loi cia nguot swr dyng dat la phu niv; 3) Boi thuong cho thiét
hai vo hinh phan dnh gid tri vé tinh than doi véi dat dai. Cudi cing, bai viét lién hé dén
cdc quy dinh cé lién quan ciia mét sé quoc gia trén thé gidi va dua cac kién nghi phix hop
nham hoan thién phép ludt Viét Nam ddp iing muc tiéu phdt trién bén viing.

T Khoa: Phdt trién bén viing; thu hoi dat; boi thuong.

Abstract: The article analyses theoretical issues arising in land acquisition for
socio-economic development by elucidating international standards on balancing
interests in compensation as recommended in two UN-related documents, namely the
Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security and the Handbook on Land Acquisition
and Compensation. It then evaluates the applicability of criteria not yet fully met by the
2024 Land Law, including: (i) compensation at replacement cost where there is an
insufficient evidentiary basis to determine market value; (ii) protection of the rights of
women land users; and (iii) compensation for intangible harm reflecting the sentimental
value attached to land. Finally, the article compares relevant provisions in selected
jurisdictions and makes recommendations to improve Vietnamese law so as to advance
sustainable development objectives.

Keywords: Sustainable development; Land acquisition; Compensation.

1. Khai quat vé thu hdi dat va van dé&  va phat trién'. Quyén lyc nay cho phép Nha

boi thuomg

Chuyén dich dat dai bit budc, cu thé 1a
thu hoi dat & Viét Nam hay trung mua dét
theo cach hiéu ctia nhiéu qudc gia trén thé
gidi, 1a mot ddc quyén kinh té - xa hoi gin
lién véi quyén luc chinh tri, nd gﬁn nhu hién
dién ¢ bét ctr kiéu Nha nudc nao dang ton tai

“ ThS., Khoa Luat, Truong Pai hoc Can Tho; NCS.
Pai hoc Northumbria, Anh.
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nuée c6 thé don phuong lay di dat dai thudc
s¢ hiru tr nhan (hay dang duoc chiém hitu,
sit dung boi cac chu thé trong xa hoi) dé
phuc vu cho muc dich cong ma khong nhét
thiét phai c6 sy dong ¥ cua ho, doi lai nhing
cha thé bi quyén luc nay tac dong s& nhan
duoc sy bdi thudng twong tng theo quy dinh

! Matthew P. Caylor, Eminent domain and economic
development: The protection of property four ways,
Arizona Journal of International & Comparative
Law, No. 36(2), 2019, p. 166.
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phép luat ciia mdi qubc gia. Pon cir, khoan
3 Piéu 54 Hién phap Viét Nam nam 2013
quy dinh: “Nha miede thu hoi ddt do t6 chire,
ca nhan dang su dung trong truong hop that
can thiét do ludt dinh vi muc dich quéc
phong, an nlnh phdt trién kinh té - xd héi vi
loi ich quéc gia, céng céng. Viéc thu hoi dat
phdi céng khai, minh bach va dwoc boi
thwong theo quy dinh cua phap luat”.

Ban dau, su ton tai cua quyén thu hoi
dat duoc bién minh thong qua nhu cau tat
yéu ctia xd hoi trong viéc tai phan bd ngudn
luc dat dai dé phuc vu cho loi ich chung cua
cong ddng nhu xay dung hé théng duong
giao thong, hé thong thoat nude, cong vién,
truong hoc, bénh vién cong... dan dan cac
qudc gia di mo rong pham vi dp dung
quyén luc nay cho muc dich phat trién kinh
té v6i 1y 18 rang, sy ting truong vé kinh té
suy cho cung s€ mang lai 191 ich cho toan xa
hoi®. Hé qua la, trong chuirng muc nhét dinh,
hoat dong thu hoi dat vi muc dich phat trién
kinh té - x4 hoi bi cho 1a di 1ay di loi ich tu
nay dé phuc vu cho lgi ich tu khac*. Bién
luan cho quan diém nay, cic nha 1ap phap
thuong 1y giai rang sy gia ting vé sd luong
viéc lam va nghia vu thué hang nam chinh
la yéu té thé hién rd nét nhét nhitng loi ich
ma cac du an phat trién kinh té tu nhan
dong goép cho hé théng phic loi chung cua
cong dong®. Thuc té cho thdy, thu hoi dit

2 FAO, Compulsory acquisition of land and
compensation, Published by FAO, Rome, 2008, p. 05
3 Matthew P. Caylor, #dd, tr. 166; Jennifer Maude
Klemetsrud, The Use of Eminent Domain for
Economic Development, North Dakota Law Review,
No. 75(4), 1999, p. 783.

4 Elizabeth F. Gallagher, Breaking New Ground:
Using Eminent Domain for Economic Development,
Fordham Law Review, No. 73(4), 2005, p. 1839.

5 Jonathan Mills Lindsay, Compulsory Acquisition of
Land and Compensation in Infrastructure Projects,
PPP Insights, No. 01(3), 2012, tr. 2-3; Elizabeth F.
Gallagher, tldd, p. 1872.

dugc xem la dong luc thuc déy sy tang
truong kinh té cua cac qubc gia trén thé
gidi, dic biét 1a cac nudc dang phat trién®.
Céc tai lidu lién quan ciing chi ra rang & thoi
ky dau, cac nu('rc phat trién da st dung kha
manh mé& quyén trung mua dat dai dé tao
nén tang cho su phat trién vé lau dai cua ho,
dién hinh 1a Hoa Ky vao dau thé ky XIX'.

Nhin chung, c¢6 thé thay ring su hién
hitu ciia quyén thu hoi dat (néi chung) 1a
mot thuc t& khach quan trong sudt qua trinh
ton tai va phat trién cua cac qudc gia, nd
chinh 13 dong luc dé cac nuéc dang phat
trién tao nén nhirng budc dot pha 16n vé mat
kinh té, xa hoi, an ninh, quéc phong... Vi l¢
d6, thay vi tao rao can cho su phat trién
bang cach thu hep pham vi cta quyén thu
hoi dét cho cac muc dich phat trién kinh té,
ngudi ta cho rang s& thyc t& hon néu tap
trung vao viéc diéu chinh co ché boi
thuong, cling nhu cai cach thu tuc phap ly
nham ngin ngira sy lam dung quyén luc thu
hoi dat, qua d6 bao vé quyén tai san theo
mot hudng dung hoa hon®. Lién hop quéc
(LHQ) thdm chi d3 nhin manh tam quan
trong cua viéc hoan thién khung phap ly vé
thu hoi dét Va bo6i thudng nham tao nén tang
vitng chic vé co s& vat chit va ha ting xa
hoi, qua do6 thiic day sy phat trién bén viing
& cac qubc gia®.

Vé co ban, quyén thu hdi dit dé phuc
vu cho muc dich cong thuc té da duoc ghi
nhan tu thoi Hy Lap cd dai va La Ma,
nhung dén dau thé ky XII thi van dé bao vé

6 Soumyananda Dinda, Development and Land
Acquisition in the View of Law and Economics,
15/7/2015, https://mpra.ub.uni-muenchen.de/72848/
3/MPRA _paper_72848.pdf, truy cap  ngay
01/01/2025.

7 Jennifer Maude Klemetsrud, ¢/dd, p. 791-792.

8 Elizabeth F. Gallagher, 1ldd, p. 1872-1873.

® FAO, sdd, 2008, p. 01.
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quyén tai san thong qua bdi thuong méi
chinh thirc dugc ghi nhan & Anh va cac
nude chau Au khac, sau do duoc cho la da
lan rong ra toan cau thong qua hé théng cac
nuée thude dia cua hol®. Trong khi d6, &
Viét Nam, vai trd cta thu hoi dat va boi
thuong chi dugc khing dinh ké tir khi Nha
nuoc ta chinh thic cong nhan qué trinh
chuyén doi tir nén kinh té ké hoach hoa tap
trung sang nén kinh té thi truong dinh
huéng xa hoi chu nghia trong Hién phéap
nam 1992 (Piéu 15). Mic du c6 lich sir phat
trién ngan hon nhiéu so voi cac qubc gia
trén thé gi61, nhung thuc té cho théy, Viét
Nam di st dung rat hiéu qua ché dinh thu
hdi dat dé thuc day phat trién kinh té - x4
hoi. Nghién ctru ciia Ngan hang Thé gidi
(NHTG) da khang dinh vai trd cbt 15i cua
co ché chuyén dich dat dai bat budc trong
viéc dua Viét Nam tr¢ thanh mdt trong
nhitng nén kinh té c6 téc do ting trudng
nhanh nhat thé gi¢i'’. Tuy nhién, NHTG
cling nhdn manh rang, thanh tyu ndy phan
nao 1a do phap luat dat dai & nudc ta hudng
phan 16n sy tdp trung vao viéc phan bd
ngudn luc dat dai dé phat trién kinh té ma
chua c6 sy quan tdm dang muc dén viéc
dam bao tinh bén viing, ciing nhu can bang
loi ich cho ngudi dan va cong dong bi anh
huong'?. Nhu véy, dau 1 tiéu chudn co ban
dé dam bao sy phat trién bén viing va can
bang loi ich trong bdi thuong khi Nha nudc
thu hoi dat?

10 Susan Reynolds, Before Eminent Domain toward a
History of Expropriation of Land for the Common
Good, Published by University of North Carolina
Press, North Carolina, 2010, p. 15.

11 The World Bank, Compulsory Land Acquisition
and Voluntary Land Conversion in Vietnam: The
Conceptual  Approach, Land Valuation and
Grievance Redress Mechanisms, Published by The
World Bank, Ha Noi, 2011, p. 01.

12 The World Bank, sdd, p. 08.
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2. Tiéu chuin qudc té vé bodi thuwong
khi Nha nuwéc thu hdi dat

Hién nay, c6 khong it tai liéu qudc té dé
cap dén tiéu chudn boi thudng trong thu hoi
dat, trong do déng cha ¥ nhat c6 thé ké dén:
(1) S6 tay thu hoi dat va bdi thuong ban hanh
boi T6 chic Nong - Luong cia LHQ nam
2008 (Land Acquisition and Compensation
Handbook - LACH 2008); (2) Nguyén tic
va huéng dan co ban ciia LHQ vé thu hoi
dat va di doi vi muc dich phat trién nim
2007 (the United Nations Basic Principles
and Guidelines on Development-Based
Evictions and Displacement 2007); (3)
Nguyén tic va hudng dan caa Uy ban Nhan
quyén LHQ vé thu hoi dat va di doi nam
2007 (the UN Human Rights Commission
Principles and Guidelines on Development-
based Evictions and Displacement 2007);
(4) SO tay vé tai dinh cu cia Ngan hang
Phat trién chau A nam 1998 (the Asian
Development  Bank  Handbook  on
Resettlement 1998), (5) Tiéu chuan hoat
dong 5 vé thu hoi dat va tai dinh cu bat
budc ctia TS chirc Tai chinh qudc té& nim
2012 (IFC Performance Standard 5 on Land
Acquisition and Involuntary Resettlement
2012); (6) Tiéu chuin 5 vé mdi trudng va xi
hoi trong thu hoi dat, han ché s dung dat
va tai dinh cu bit budc cia NHTG nim
2016 (the World Bank’s Environmental and
Social Standard on Land Acquisition,
Restrictions on Land Use and Involuntary
Resettlement - ESS5 2016);... Tuy nhién,
ndi bat nhét phai ké d¢én Bo Khuyén nghi s6
16 trong “Hudng dan tu nguyen vé quan tri
¢6 trach nhiém dbi véi quyén st dung dat,
thiy san va rimg trong bdi canh an ninh
lwong thuc qubc gia” (Voluntary Guidelines
on the Responsible Governance of Tenure
of Land, Fisheries, and Forests in the
Context of National Food Security - VGGT
2012) dugc xay dung va ban hanh nam
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2012 (tai ban nam 2022) boi T6 chirc Nong
- Luong ctia LHQ. Theo d6, tam quan trong
va muc d6 anh huong cia khuyén nghi nay
dugc thé hién qua cac diém nhu sau:

(1) Thtr nhét, day 1a khuyén nghi duoc
xay dung trén co s& nghién ctru tich hop tr
céc tai liéu truge do*

(2) Tht hai, day 1a khuyén nghi toan
dién dau tién duge quéc té déng thuan vé
quan tri dét dai, voi sy tham van cua nhiéu
bén lién quan nhu Chinh phu, t6 chirc phi
chinh phu, cic cong ty tu nhan, cac td chic
xa hoi, g101 hoc thuat (nbi chung) dén tir
133 qudc gia va quan trong nhit 13 nd du:oc
thong qua bai mot to chirc véi 193 qudc gia
thanh vién, trong d6 c6 Viét Nam?

(3) Thir ba, diy 1a khuyén nghi phan
anh cac chuan muyc nhan quyén quéc té
ducrc thira nhan rdng ral ching han nhu
quyén s& hu'u tai san, quyén co nha 0 quyén
c6 muc séng phu hop va cac quyen khac
dugc quy dmh trong Tuyén ngon qudc té vé
nhan quyén (the Universal Declaration of
Human Rights), Céng udc qudc t& vé cac
quyén chinh tri, x4 hoi va kinh té
(International Covenant on Economic Social
and Political Rights), Cong udc vé bo lac va
dan toc ban dia 169 (Indigenous and Tribal
Peoples Convention 169) va Tuyén bd cia
LHQ vé quyén cua ngudi ban dia (the UN
Declaration on the Rights of Indigenous
Peoples)*®.

T co sé ndy, nam 2017, dudi su hd
trg cia Hi¢p hoi Phat trién quéc té va Luat
Harvard (the Harvard Law & International
Development Society), Bo Tiéu chuin
quéc té vé boi thudng trong thu hoi dat da

13 Nicholas K. Tagliarino, Encroaching on Land and
Livelihoods: How National Expropriation Laws
Measure Up Against International Standards, World
Resources Institute, 2016, p. 07.

14 Nicholas K. Tagliarino, t/dd, 2016, p. 06.

15 Nicholas K. Tagliarino, t/dd, 2016, p. 07.

dugc xay dyng nhim so sanh khung phap
1y cua 50 qudc gia/khu vuc trén thé gisi tur
chau A, chau Phi dén chau My Latinh trén
nén tang khuyén nghi cia LQH trong
VGGT 2012 va LACH 2008. Theo d0, cac
tiéu chi nay gdm®®:

Tiéu chi 1: Cho phép ap dung cach tiép
can khac dé xac dinh gia tri boi thuong,
dién hinh 13 “chi phi thay thé” thay vi “gia
thi truong” khi thi truong dat dai kém phat
trién hodc khong ton tai;

Tiéu chi 2: C6 co ché bdi thuong cho
quyén s& hiru, st dung dat dai xéac lap theo
phong tuc tap quén chua dugc dang ky cua
ngudi dan va cong dong dia phuong;

Ti€u chi 3: C6 cac quy dinh (hay bién
phap) dic thi nhim bao vé quyén loi cho
ngudi sir dung dét 1a phuy ni;

Tiéu chi 4: C6 co ché bdi thuong cho
céc thiét hai vé hoat dong kinh doanh, ciing
nhu cac hoat dong kinh té khac;

Tiéu chi 5: C6 co ché bdi thuong cho
cac thiét hai vé tai san do nguoi str dung dau
tu vao dat (nhu: Hoa mau, nha cira,...);

Tiéu chi 6: Co co ché bdi thuong cho
cac thiét hai vo hinh phan anh gia tri tinh
than doi véi dat dai;

Tiéu chi 7: Cho phép nguoi c6 dat bi
thu hoi dugc quyén lya chon bdi thudng
bang dat thay vi bang tién;

Tiéu chi 8: Cho phép nguoi c6 dit bi
thu hdi dugc quyén “thuong luong”*’ vé sd
tién boi thudng;

16 Nicholas K. Tagliarino, The Status of National
Legal Frameworks for Valuing Compensation for
Expropriated Land: An Analysis of Whether National
Laws in 50 Countries/Regions across Asia, Africa,
and Latin America Comply with International
Standards on Compensation Valuation, Land, No.
37(6), 2017, p. 06.

17 “Thuyong lugng” trong truong hop nay duoc hiéu &
muc do tuong ddi co ban, theo d6 ti€u chi nay chi
yéu cau c6 co ché sao cho ngudi bi thu hdi dét cé
quyén phan &nh néu ho cho ring s tién bdi thudng
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Tiéu chi 9: C6 quy dinh cu thé vé thoi
han chi tré tién bdi thudng;

Tiéu chi 10: Cho phép ngudi c6 dat bi
thu hdi duoc quyén “khoi kién™'® quyét
dinh vé sd tién bodi thuong ra Toa an (hoic
mot hoi dong co vai tro tuong duong).

Két qua danh gia cho thdy co 48/50
qudc gia (trong d6 co Viét Nam) khong dap
u'ng mot cach dy du tiéu chuan qudc té vé
bdi thudng trong thu hdi dat. Theo do, Viét
Nam xép thtr 9/50 qudc gia vé muirc do tuin
thil tiéu chuan quéc té vé bdi thudng, véi
két qua cu thé nhu sau: C6 5/10 tiéu chi
duoc danh gia & murc d§ “tudn thu” (cac tiéu
chi sb 04, 05, 08, 09 va 10); 2/10 tiéu chi
chuan dugc danh gia & mac do “tudn thu
mot phan” (cac tiéu chi s6 02 va 07); 3/10
tiéu chi dugc danh gid & muc do “chua tuan
thu” (cac tiéu chi s6 01, 03 va 06)*°.

Vé co ban, c6 thé thay rang phép luat
Viét Nam dap tmg mot cach twong d6i va co
phan tét hon so voi nhleu quoc gia khac
trong bo tiéu chuan qudc t& vé boi thudng
khi Nha nuéc thu hdi dat, cu thé 1a théa man
dugc trén 2/3 tong sb tiéu chi va xép thur
9/50 nhu da dé cap. Vi I& dé, trong nghién
ciru nay, tac gia s€ tap trung lam rd cac tiéu
chi ma Viét Nam duoc cho 1a chua tuan thu,
qua do6 danh gia kha ning &p dung & nudc ta
va dé xuét cac giai phap phi hop.

3. Cac ndi dung cén tiép tuc duwoc
hoan thi¢n nhim dap ung tiéu chuin
qudc té vé boi thwong khi Nha nwée thu
hoi dat & Viét Nam

Mot 1a, dp dung cdch tiép cdn “chi phi

thay thé” (tiéu chi 01)
Hién nay, viéc boi thuong dua trén gia
thi truong cua tai san (nOi chung) la tiéu

chua hop ly. Xem: Nicholas K. Tagliarino, #dd,
2017, p. 17.

18 Nicholas K. Tagliarino, t/dd, 2017, p. 18.

19 Nicholas K. Tagliarino, t/dd, 2017, p. 20.
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chuan duoc ap dung rong ra1 trong phap luat
thu hoi dit cia nhidu qudc gia trén gidi,
theo do gla thi tru:ong trong truong hop nay
duogc hleu 1a sb tién ma nguoi ban va nguoi
mua sin sang giao dich trong diéu kién cua
thi truong mo?’. Tuy nhién, cach tiép cén
nay tdn tai nhiéu han ché von c6 khi nd phu
thudc vao muc do phat trién caa thi truong
bat dong san (BDS), ciing nhu han ché
trong viéc udc tinh cac thiét hai vo hinh cta
tai san?!. Theo d9, khi thi truong BDPS kém
phat trién (hay khong ton tai) thi cach tiép
can bdi thuong dua trén gia thi truong gan
nhu tré nén “bat hoat”, boi 18 khai niém gia
thi truong s& tré nén vo nghia néu dit trong
bbdi canh thiéu dir liéu thi truong hay dir liéu
thi truong khong déng tin cay??. Vi I& do,
cong dong qudc té, dién hinh 1a LHQ va
NHTG, khuyén nghi cic qudc gia 4p dung
cach tiép can “chi phi thay thé” hoic két
hop giira cach tiép can chi phi thay thé va
gia tri truong trong boi thuong khi thu hoi
dat, boi 18 chi phi thay thé dugc cho 1a s& bd
khuyét cho nhitng han ché vén co cua
phuong phép thi truong?

Theo dinh nghia cua NHTG, chi phi
thay thé 13 “phwong phdp dinh gid nham
mang lai khodn boi thuong di dé thay thé
tai sdan, bao gom ca cdc phi giao dich can
thiét lién quan dén viéc thay thé tai sdn
dé”?*. Theo d6, diém nodi bat nhat la cach

2 FAO, sdd, 2008, p. 27; Partson Paradza, Property
valuation for expropriation and compensation in
Zimbabwe, PhD thesis, University of Pretoria, South
Africa, 2020, p. 25.

2L Nicholas K. Tagliarino, #dd, 2017, p. 08.

22 Thomas W. Merrill, Incomplete Compensation for
Takings, Environmental Law Journal, No. 11, 2002,
p. 116.

B FAO, sdd, 2008, p. 28-29; The World Bank,
Environmental and Social Framework, Published by
The World Bank, Washington, 2017, p. 60-61;
Nicholas K. Tagliarino, #ldd, 2017, p. 08-09.

% Mike McDermott, Matt Myers, and Clarissa
Augustinus, Valuation of Unregistered Land - A
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tiép can ndy c6 thé duoc ap dung ngay ca
trong bdi canh thi trudong phat trién, kém
phat trién hay tham chi khong ton tai. Cu
thé, khi thi truong hoat dong, chi phi thay
thé duoc hiéu 13 gia trj thi truong cong voi
chi phi giao dich phat sinh trong qua trinh
nguoi bi thu hodi dat xac lap quyén ddi véi
tai san m6i%®. Tréi lai, néu thi truong khong
ton tai hodc kém phat trién thi gia thay thé
duoc xéac dinh thong qua cac phuong phap
thay thé, chang han nhu tinh toan gié tri dau
ra cta dat dai, udc tinh gia tri chua khéu
hao cta vat liéu va nhan cong thay thé dé
tao ra tai san tuong tu, cong vdi cac chi phi
giao dich can thiét?®. Nhu vdy, c6 thé thiy
rang cach tiép can chi phi thay thé cung cap
co ché bdi thuong toan dién hon, nd thé
hién sy linh hoat khi diéu chinh phwong
phép xé4c dinh gid tri tuy theo muc do phat
trién cta thi truong BPS, qua d6 dam bao
dugc sy twong duong trong gia tri boi
thuong. Dang chu ¥, co thé nhan thiy rang
céc khoan chi lién quan dén viéc “phuc hdi”
quyén tai san cta nguoi c6 dat bi thu hoi
(chang han nhu céc khoan thué, phi lién
quan) suy cho cung la nhitng thi¢t hai thuc
té phat sinh gian tiép boi viée thu hoi dat, do
d6 du ap dung cach tiép can nao di ching
nira thi cac khoan tién nay can phai dugc
tinh dén mot cach hop 1y trong qua trinh boi
thuong khi Nha nuéc thu hoi dat.

Maic du khong hoan toan, nhung viéc
boi thuong trén co sé clia cach tiép can chi
phi thay thé da hién hitu trong quy dinh cua
Luat D4t dai nim 2013, dién hinh nhat 1a
quy dinh vé bdi thuong thiét hai ddi véi
nha, cong trinh x4y dung trén dat (Piéu 89).

Policy Guide, Published by UN-Habitat, Nairobi,
2018, p. 40.

% Mike McDermott,
Augustinus, sdd, p. 40.
% Mike McDermott,
Augustinus, sdd, p. 40.

Matt Myers, and Clarissa

Matt Myers, and Clarissa

Theo d6, gia tri bdi thuong ddi véi nha,
cong trinh x4y dung trén dit duoc xac dinh
dua trén “gia xay dung mai” cta nha, cong
trinh ¢o tiéu chuan k¥ thuat trong duong.
Tuy nhién, van dé & chd 1a Luat Pat dai
nam 2013 lai khéng xac lap co so nén tang
cho viéc ap dung chi phi thay thé trong boi
thuong khi Nha nudc thu hdi dat. Cu thé,
nguyén tic bdi thuong thiét hai vé dit tai
Diéu 74 chi dé cap dén viéc ap dung mirc
gia bdi thudng theo thi thuc‘)’ng (gia dat cu
thé), trong khi nguyen tac boi thuong thiét
hai vé tai san trén dat tai Diéu 88 tham chi
khong néu cu thé gia tri nao dugc ap dung
dé xac dinh mirc boi thudng cho thiét hai vé
tai san. Vi 1& d6, c6 thé néi Ludt Dat dai
nam 2013 gan nhu thiéu di nguyén tic trong
tam trong xac dinh “gi4 tri boi thudng” cho
thiét hai vé tai san clia nguoi bi thu hoi dat.
Trong khi d6, thong ké sd liéu danh gia cia
T6 chirc BDS Jones Lang LaSalle vé thi
truong BDS toan cau trong 20 nim qua
(2004 dén 2022) cho thay trong 05 mirc do
(g@)m phi minh bach, minh bach thép, ban
minh bach, minh bach, minh bach cao) thi
Viét Nam chi md&i thoat khoi giai doan minh
bach thap dé tién 1én ban minh bach trong
nhimg niam gan day?’, qua d6 cung cb cho
viéc ap dung cach tiép can chi phi thay thé
trong bdi thuong khi Nha nudc thu hoi dat ¢
nudc ta hién nay.

Hién nay, Piéu 91 Luat Dat dai nim
2024 da tich hop cac van dé boi thuong, hd
trg, tai dinh cu thanh mot nguyén tic tong
thé. Mic du c6 mot sb diéu chinh nhét dinh,
nhung nhin chung ndi dung ctia nguyén tic
boi thuong vé dit va tai san trén dat tai
khoan 2 va 3 Diéu 91 Luat Pat dai nim
2024 van kha twong dong so véi quy dinh

27 phan Trung Hién, Nguyén Péc Thing, Bdo dam
tinh minh bach cua thi rruong bdt dong san nham
thiic day phét trién kinh té - x& héi, Tap chi Phap luat
va Phat trién, sb 2+3, nam 2023, tr. 12.

47



NHA NUOC VA PHAP LUAT SO 4/2025

tai Didu 74 va 88 Luat Dat dai nim 2013, cu
thé 1a chua 1am 16 co s& dé xac dinh muc
boi thuong cho thiét hai vé tai san ciing nhu
chwa ghi nhan cach tiép can chi phi thay thé
trong bdi thuong khi Nha nuée thu hoi dat.
Bén canh d6, Luat DAt dai nam 2024 cling
chua dé& cap dén su boi thudng cho cac
khoan chi phi lién quan dén viéc “phuc hoi”
quyén tai san cho ngudi cd dit bi thu hdi,
cac khoan ndy c6 thé ké dén nhu: Phi cong
chung; phi, 1& phi dia chinh, tham dinh, cp
gidy chimg nhan;... Vé co ban, day rd rang
1a nhitng khoan chi phi hop 1y can dugc tinh
dén trong qua boi thuong va hoan toan co
thé dugc xac dinh dya trén cac quy dinh lién
quan, chang han nhu 18 phi trudc ba trong
dang ky dat dai 1a 0,5% gia dét trong bang
gia dat?e,

Hai la, van dé bdo vé quyén loi cho
nguoi sw dung dat la phu ni¢ (tiéu chi 03)

Binh dang gidi trong tiép can dat dai 1a
mot trong nhung ndi dung quan trong duoc
cong dong quoc té khuyén nghl cac quoc gia
phai dam bao?®. Tuy nhién, hiéu nhu thé nao
1a ding vé binh dang gidi ¢ goc d6 1ap phap
dé co cach tiép can phu hop trong qué trinh
xdy dyng va hoan thién phap luat dat dai?
V& co ban, binh ding gi6i & goc do 1ap phap
khong nén dugc hiéu theo nghia trung lap
vé gidi mot cach “co hoc” (d6i xir nhu nhau
trong moi hoan canh) ma phai dugc tlep can
trén co so cia yéu t6 nhay cam vé giGi
(gender sensitive)®®. Theo d6, phai thua
nhan su khac biét gitra phu nit va nam gidi
trong tiép can dat dai, qua d6 thuc hién cac

28 Khoan 1 Diéu 8 Nghi dinh s6 10/2022/NP-CP cua
Chinh phii ban hanh ngay 15/01/2022 Quy dinh vé I&
phi trudc ba.

2 FAO, Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries, and
Forests in the Context of National Food Security,
Published by FAO, Rome, 2022, p. 05.

%0 Nicholas K. Tagliarino, #/dd, 2017, p. 11.

48

bién phap cu thé nhim muc dich thic diy
su binh dang trén thyc té khi can thiét®h.
Thuc té cho théy, viéc mét di kha nang tiép
can dat nong nghiép s& gy ra tac dong
khong nhé cho phu nit hon 1 nam gioi,
tham chi phu nit thuong c6 khuynh hudng
bi loai khoi cac chuong trinh boi thudng va
cac ché d6 phuc loi lién quan khi Nha nuéc
thu hoi dat®2. Do d6, ngudi ta cho rang cac
tha tuc boi thuong trung lap vé gidi, dac
biét 1a trong cac xa hoi hay gia dinh phu hé,
s& gy ra tac dong nang né cho ngudi phu

3 Pon ctr, LHQ d4 nhdn manh néu tién
boi thuong duoc tra cho “nam chu hg” thi
nhu cau ctia phu nit va tré em nhiéu kha
ning s& bi bo qua (néu nguodn tién khong
dugc phan phdi hay st dung hop 1y), giy
ton hai dén suc khoe va hanh phuc gia
dinh*, qua d6 dit ra yéu cau doi véi viée
lga chon phuong thirc phu hop khi chi tra
tién boi thuong. Tham chi, khi cac dy an
phat trién kinh té mang lai co hoi viéc lam
thi nam giéi s& c6 nhiéu co hoi (hay duogc
wu 4i hon) so véi nit gi6i®®. Vi 1& d6, doi hoi
phép ludt cia cac qudc gia phai c6 nhing
quy dinh ddc thu nham béo vé quyén loi cho
phu nit khi thu hoi dat®®.

O Viét Nam, nd lyc thuc day binh dang
gi6i trong tiép cén dét dai duoc thé hién
thong qua quy dinh vé dong dung tén vo,
Chong trong Gidy chimg nhan quyén sir dung
dat (GCNQSDD) tai Piéu 48 Luat Dét dai
nam 2003 va Piéu 98 Luat Pat dai nim
2013. Tuy nhién, nghién ctru lién quan da chi

3L FAQ, sdd, 2022, p. 05.

32 Celine Salcedo-La Vifia and Maitri Morarji,
Making Women’s Voices Count in Community
Decision-making on Land Investments, World
Resources Institute, 2016, p. 01.

3 Celine Salcedo-La Vifia and Maitri Morarji, ¢dd,
tr. 03; (2) Nicholas K. Tagliarino, #ldd, 2017, p. 11.
3 FAO, sdd, 2008, p. 40.

% Nicholas K. Tagliarino, #dd, 2017, p. 11-12.

% Nicholas K. Tagliarino, #dd, 2017, p. 11-12.
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ra rﬁng, sau hon 10 nidm thyc hién Luat Dat
dai ndm 2003, ty 1& vo chong cung dimg tén
trong gidy GCNQSDD chi chiém 13%, con
lai trén 70% GCNQSDD chi dung tén chu
ho, trong d6 phan 16n cac trudng hop 1a ding
tén nguoi chong (theo khao sat qua cac nam
2006, 2008, 2010)%", d4n dén hé qua 1 ngudi
phu nit d& bj mit quyén déi véi dat dai, nhat
la khi ly hén hodc goéa chong®. Trong chirng
muc nhat dinh, ddy 1a minh chimg cho thay
cach tiép can trung lap vé gidi rd rang chua
bao dam duoc vin dé binh dang gidi trong
tiép can dat dai ¢ nudc ta, qua d6 doi hoi
phap luat dat dai phai c6 nhimg quy dinh dic
thi hon, thé hién r& nét sy bao vé quyen lgi
ctia phu nit trong tiép can dat dai noi chung
cling nhu thu hoi dat noi riéng.

Hién nay, cach tiép can trung lap vé
gidi trong bdi thuong khi Nha nude thu hoi
dat cling dang gay ra anh huong khong nho
cho quyén lgi ctia phy nit & nude ta. Pon ctr
nhu truong hop phu nit sau khi két hon veé
song cung chéng nhung trén gidy to ho
khong duoc xem 1a nguoi “co quyén sir
dung dit chung” véi gia dinh nha chdng, du
ho ¢6 thé 1a nguoi truc tiép canh tac trén dat
va c6 thu nhap chinh trén thira dit nong
nghiép bi thu hdi d6%°. Cu thé hon, dé duoc
hudng suat hd trg dao tao chuyén d6i nghé
va tim kiém viéc lam thi phu nit két hon vé
co ban phai dap tmg diéu kién 1a d6i twong
thudc dién “hd gia dinh, cd nhan tryc tiép
san xudt nong nghiép” theo quy dinh tai

37 UNDP, Tiép cdn dat dai cua phu ni trong xa hgi
Viét Nam hién nay, Xuat ban boi UNDP, Ha Noi,
2013, tr. 04.

38 Nguyén Quynh Hoa, Binh dang gigi trong tiép cn
ddt dai ¢ nbng thon: Tir chinh sdach dén thuc tién,
Tap chi Kinh té va Dy béo, sb 20, nam 2014, tr. 30.
% Dodn Hong Nhung, Mé réng quyén cho nguoi sir
dung dat dwoc huong chinh sach boi thirong, hé tro,
tai dinh cu khi Nha nuoc thu hoi dat trong dir thdo
sira doi Ludt Pat dai nam 2013, Tap chi Quan ly nha
nudc, s6 5, nam 2023, tr. 98.

khoan 1 Diéu 109 Lut D4t dai nim 2024.
Theo d6, dbi véi truong hop phu nir canh
tac trén dat nong nghiép cua gia dinh chong
(ho gia dinh) nhu vira phan tich thi nguoi vo
phai nhip ho khau vao gia dinh chéng thi
moi co thé dap ung diéu kién 1a d6i tuong
tryc tiép san xuat nong nghiép cua ho gia
dinh*. Tuy nhién, thyc té 1a khong phai moi
truong hop ngudi vo déu nhap ho khau vao
gia dinh chong sau két hon. Hé qua 1,
khoan hd trg dao tao chuyén d6i nghé va
tim kiém viéc lam c6 thé s& duge phan bod
cho nhiing chii thé khac thay vi chinh ban
than phu ni, ddi tuong thuc té can nhan
duoc sy hd trg. Trong trudng hop ndy, phai
chang phap luat di vo hinh trung ldy di sinh
ké va loai ho khoi cac chinh sich boi
thuong ma dang ra ho phai dugc nhan? Bén
canh d6, nhiéu quan diém cho rang, phap
luat dat dai can phai c6 sy quan tim ding
mirc d6i voi trudng hop phu nir bi mat viée
lam khi thu hoi dat. Theo d6, cac chinh
sach, phuong thic hd trg dao tao, chuyén
d6i nghé phai phu hop voi do tudi cua ho,
boi 18 khong it trudng hop du dugc hd trg
dao tao nghé nhung thyc té ciing khong
“d&” dé tim viéc 1am, chang han nhu phy nir
ngoai 40 tudi*!.

Tir céc ndi dung vira phan tich, c6 thé
thdy rang sy ghi nhan quyén binh dang gidi
tai khoan 3 Diéu 23 Luat Dat dai nam 2024
12 mot bude tién rat quan trong vé mit co
ché nhung phai thira nhan ring néu khong
duoc cu thé hoa trong céc ché dinh cu thé,

4 Xem thém: Khoan 2 Biéu 22 Nghi dinh sb
88/2024/ND-CP cua Chinh phu ban hanh ngay
15/7/2024 Quy dinh vé bdi thuong, hd tro tai, dinh
cu khi Nha nuéc thu hoi dat.

41 H5 Huong, Can ¢ nhiéu bién phap nham dam
bdo quyén s¢ hiru dat dai cua phu nit ¢ Viét Nam,
24/3/2023, https://quochoi.vn/tintuc/Pages/tin-hoat-
dong-cua-quoc-hoi.aspx?ltemID=74310, truy cap
ngay 13/01/2025.
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dién hinh 1 nhitng linh vuc c6 yéu td nhay
cam cao vé giéi nhu thu hoi dit, thi rat kho
c6 thé giai quyét mot cach hiéu qua van dé
binh ding gidi trong phap luat dat dai ¢
nuée ta hién nay. Kinh nghiém ctua An Do
cho thy, phu nit sau ly hon va goa chong 1a
nhing dbi twong dugc phap luat ghi nhan sy
bao vé quyén loi trong thu hdi dat*.

Ba la, sw béi thwong cho gid tri vé hinh
phan anh gid tri tinh than déi véi dat dai
(tiéu chi 06)

Trong chirng muc nhat dinh, bdi thuong
dua trén gia thi truong gap phai sy phan ddi
tir nhiéu hoc gia qudc té, ho cho rang gia thi
truong 14 cach tiép can chua thoa dang vi nd
khong tinh dén gia tri chii quan, ciing nhu
su gan bo hinh thanh trong sudt quéa trinh
sinh séng trén dat, day 1a cac gia tri vo hinh
¢6 thé bit ngudn tir cac yéu t6 nhu gia dinh,
x4 hoi, vin hoa, ton gido, lich su*... Nguoi
ta cho rang sy thiéu st clia bdi thuong theo
gia thi truong trong viéc tinh dén cac gia tri
dat dai vo hinh s& tao ra ndi dau vé tinh
than, kéo theo céc tac dong xa hoi khong
nhé cho ngudi bi anh huong*. Do dd, su
bdi thuong cho cac thiét hai vé tinh than
trong thu hoi dat noi chung dugc xem nhu
mot su chia sé cho nhiing mét mat vo hinh
duong nhu khong thé thay thé dugc dbi véi
ngudi bi thu hoi dat*®. Trén co s d6, LHQ
dat ra yéu cau cho cac chinh sach, phap luat
lién quan dén dinh gia dat phai tinh dén cac

42 Nicholas K. Tagliarino, #/dd, 2017, p. 12.

4 Nicholas K. Tagliarino, #/dd, 2017, p. 09.

4 Frank Vanclay, Ana Maria Esteves, llse Aucamp,
Daniel M. Franks, Social Impact Assessment: Guidance
for Assessing and Managing the Social Impacts of
Projects, Published by International Association for
Impact Assessment, the USA, 2015, p. 24.

4 Ashwin Mahalingam, Aditi Vyas, Comparative
Evaluation of Land Acquisition and Compensation
Processes across the World, Economic & Political
Weekly, No. 32(XLVI), 2011, p. 97.
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yéu t6 v6 hinh phan 4nh gid tri vé tinh than
ddi voi dat dai.

Mot s hoc gia cho rang ngudi ¢ dat bi
thu hoi nén duoc tu dinh gia thiét hai tinh
than ma minh d3 ganh chiu, trong khi mot
s6 khac cho réng viéc xac dinh khoan thiét
hai nay phai dugc thuc hi¢n doc 1ap boi bén
thi ba*’. Tuy nhién, thiét hai tinh than trong
thu hoi dat 1a van dé rat kho c6 thé xac dinh
mot cach chinh xéc, né co thé bi cudng diéu
thong qua ¥ chi (mong mudn) cta ngudi bi
thu hdi dat hodc bi xem nhe béi nhirng chu
thé bén ngoai. Do d6, dé giai quyét van dé
nay thi “sy an 0i” (hay “solatium” theo
tiéng Latin) 1a cach tiép can phd bién nhat
duoc cac quéc gia lya chon khi x4c dinh
khoan bdi thuong cho thiét hai tinh than
trong thu hdi dat*. Theo do, “solatium”
trong truong hop nay dwgc hiéu 13 khoan
boi thuong dugc tra thém cho nguoi bi
trung mua tai san, ngoai khoan thanh toan
theo gia thi trudng cua tai san. V& co ban,
viéc ap dung khoan bdi thuong “solatium”
trong thu hoi dat thyuc té da ton tai tir lau
trén thé gi6i, bat ngudn tr Pao luat Boi
thuong dat dai nim 1845 cua Anh (DPiéu 63)
va dugc xem nhu 1a mot yéu t6 quan trong
trong viéc dam bao sy cong bang ciia phap
luat vé trung mua tai san ciia hé thong thong
luat®. Hién nay, ché dinh nay dang duoc
ghi nhan trong phép luat trung mua dét cua
nhiéu qubc gia trén thé giéi, dién hinh nhu:

4 FAO, sdd, 2022, p. 30.

47 Nicholas K. Tagliarino, #dd, 2017, p. 14.

48 Ashwin Mahalingam, Aditi Vyas, t/dd, 2017, p. 97.

4 Mike Todd, John McDonagh, Solatium Payments
for Public Works - An International Comparison,
Pacific Rim Real Estate Society Conference, No. 17,
2011, p. 02; Brendan Edgeworth, Just Compensation
and  ‘Solatium’:  Comparative approaches in
Common Law Systems, European Property Law
Journal, No. 02(08), 2019, p. 193-194.
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Anh, My, Uc, Canada, New Zealand, An
Do, Pakistan™. ..

V& co ban, viéc xac dinh trudong hop ap
dung “solatium” phai phu thudc vao bdi
canh cua timg qudc gia, nhung phd bién
nhat 1a ddi voi nhirng thiét hai c6 lién quan
dén nha ¢°L. Dién hinh nhu theo Diu 30
Luat Quy hoach va bdi thuong nim 1991
ctia Anh thi mirc boi thuong thiét hai tinh
than do mat noi ctr trd 1a 10% gié thi trudng
(hay gié tri cta quyén) ddi véi can nha, véi
han murc ti thiéu 1 1.500 bang va tbi da 1a
15.000 bang®. Theo d6, han muc nay s&
dugc danh gid va diéu chinh cho phu hop
v6i hoan canh thyc té trong timg giai
doan®. Piéu 26 Luat Trung mua lién bang
nam 1985 cua Canada lai xac dinh khoan
bdi thuong “solatium” trén co so tién 1ai
chénh léch. Boi 1€, viéc xac dinh gia thi
truong cua tai san chii yéu dua vao cac giao
dich trén thi truong da dugc xéac 1ap vao cac
thoi diém trong qua kht, do do, vé nguyén
tac s& c6 nhiing bién dong gia nhat dinh so
v6i thoi diém chi tra bdi thuong. Tuy vao
timg truong hop cu thé ma han muc
“solatium” s€ dugc xac dinh, nhung tdi da
khong duoc qua 15% gié tri truong cia tai
san, trong truong hop khong xéac dinh dugc
muc “solatium” thi muc 4p dung 15% gia
thi truong ciia tai san>. O Hoa Ky, phan 16n
cic tiéu bang déu cho phép ap dung
“solatium” trong trung mua tai san, theo do
muc “solatium” dugc 4p dung thuong cao
hon so véi cac qudc gia khac, dién hinh nhu
¢ Indiana va Rhode Island 1a 50% gia thi

%0 Mike Todd, John McDonagh, #/dd, p. 03-18.

51 Mike Todd, John McDonagh, #dd, p. 01.

%2 Government of the UK, Planning and
Compensation Act 1991, https://www.legislation
.gov.uk/ukpga/1991/34, truy cap ngay 13/01/2025.

53 Mike Todd, John McDonagh, #dd, p. 11.

54 Government of Canada, Expropriation Act 1985,
https://laws-lois.justice.gc.ca/eng/acts/e-21/page-3.ht
ml#h-212185, truy cap ngay 13/01/2025.

truong cua tai san, cong voi cac chi phi lién
quan dén viéc chuyén quyén so hiu;
Connecticut, Michigan va Missouri &p dung
mirc “solatium” 13 25%>°. Trong khi d6, néu
tai san da thudc quyén so hiru cua gia dinh
tor 50 ndm trd 1én thi ngoai muc “solatium”
la 25% nhu cac truong hop thong thuong,
nguoi bi trung mua dat & Missouri s& dugc
cong thém 50% gia thi truong cua tai san,
khoan tién nay du:(yc xem 14 su boi thlI(‘)’ng
cho gia tri di san®®. Pang cha Vs Piéu 23
Luat Thu hoi dat nim 1894 cia An P quy
dinh cu thé han muc “solatium” 1a 30% gia
tri thi truong cla dat va mot khoan 1ai suét
chénh léch 1a 12%/mam ké tir thoi diém
thong bao thu hoi dat cho dén ngay chi tra
tién boi thudng hodc ngay 1ay dat (tiy thudc
vao thoi diém nao dén trudc)®’. Hién nay,
han muc “solatium” dugc 4p dung phé bién
trén thé gioi 1a tir 5% dén 10% gia tri thi
tm’ong clia tai san®®,

O Viét Nam, mic du chwa duoc ghi
nhan trong Luat Dat dai nam 2024 nhung
van dé boi thuong thiét hai tinh than trong
thu hdi dat cling da dugc thdo luan ¢ cac
goc do khéac nhau. Theo do, cac nha khoa
hoc ¢ ca hai géc d6 1y luan va thuc tién déu
ddéng thuan rang ngum co dat b1 thu hoi
hoan toan ¢4 quyén dugc yéu cau dén bu
thiét hai vé ca phuong dién vat chét 1an tinh
than®. Tham chi, vin d& nay ciing di duoc

% Maria M. Macia, Pinning down subjective
valuations: A well-being-analysis approach to
eminent domain, University of Chicago Law Review,
No. 83(2), 2016, p. 954-955.

%6 Maria M. Macia, tldd, p. 955.

5 Government of India, The Land Acquisition Act
1984, https://faolex.fao.org/docs/pdf/ind132469.pdf,
truy cap ngay 13/01/2025.

%8 Mike Todd, John McDonagh, #ldd, p. 01.

%9 Nguyen Ngoc Dién, Hoc thuyét tuwong ximg trong
han ché quyen s hizu - van dung vao viec gidi quyét
vdan dé deén bu khi thu héi dat, Tap chi Nghién ciu
lap phép, s6 19, nam 2022, tr. 20; Viét Tuan, Son
Ha, Pé xudt “dén bu tinh than” cho nguoi bi thu héi
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thdo luén tai cac cudc hop cua Quéc hoi khi
xdy dung Dy thao Luat Dat dai nam 2024,
boi 18 viée thu hoi dat thuc t& déu gay ra
nhitng tac dong tinh than nhét dinh dén
nguoi dan, kéo theo cac thiét hai vo hinh
nhu: Tam ly vé an cu; cac mdi quan hé xa
hoi; tinh cam véi noi ¢ ¢ii;%... Nhu vay, c6
thé thay rang, viéc cho phép boi thuong
thiét hai vé tinh than trong thu hdi dat ¢
Viét Nam 1a vAn dé hoan toan c6 co s& khoa
hoc, phu hop véi thuc tién trong nuée va
tiéu chuan qudc té. Vi 1& 46, van dé nay can
phai dugc xem xét mot cach nghiém tac
nhiam tao co ché cho su bén viing va can
bang loi ich trén thuc t& khi Nha nuéc thu
hdi dit & nudc ta trong thoi gian toi.

4. Két luan va Kién nghi

Phat trién kinh té phai luén gan chit véi
sy 6n dinh ¢ nhiéu khia canh, ddc biét 1a &
goc do xa hoi, day 1a nén tang ¢t 16i cta su
phat trién bén vig vé lau dai. Do do, du
quyén lyc thu hoi dat co tuyét d6i dén mirc
nao di ching nita thi né van phai dugc xay
dung trén co s ctia nguyén tic can bang loi
ich, trong d6 Nha nudc 1a chu thé c6 nghia
vu xdy dung co ché bdi thudng sao cho
khong bén nao bi bd lai vi muc dich phat
trién chung, qua d6 phan anh y nghia ton tai
cua Nha nudc. Tu cadc ndi dung da phéan
tich, tc gia xin rit ra cac kién nghi mang
tinh dinh huéng va goi mo sira d6i Luat Pat
dai ndm 2024 nhu sau:

Mot la, b6 sung cach tiép can “chi phi
thay thé” vao nguyén tic boi thuong vé dat
va tai san trén dat tai khoan 2 va 3 Diéu 91
Luat Dat dai nim 2024. Cu thé:

ddt, 09/6/2023, https://vnexpress.net/de-xuat-den-bu-
tinh-than-cho-nguoi-bi-thu-hoi-dat-4615569.html,
truy cap ngay 13/01/2025.

8 Bjich Lan, Pham Thing, Thdo ludn tai té 3: Viéc
thu hoi dat phai dam bdo cuéc song cia nguoi dan
tot hodc bang noi ¢ cii, 03/11/2022, https://quochoi.
vn/tintuc/Pages/tin-doan-dai-bieu-quoc-hoi.aspx?lte
mID=70194, truy cip ngay 13/01/2025.
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“2. Viéc boi thuong vé dit dugc thuc
hién bang viéc giao dét..., truong hop khong
c6 dit dé bdi thuong thi dwoc bdi thuong
bang tién theo gia dat cu thé cua loai dat thu
hoi... tai thoi diém phé duyét phuong an bdi
thuong, hd tro, tai dinh cu. Néu viéc xdc dinh
gid dat cu thé khéng dii co sé khoa hoc thi
gid ddt tinh boi thiong dwoc xdc dinh trén
co 56 chi phi thay thé. Trudng hop ngudi co
dat thu hoi duoc bdi thuong bang dit, bang
nha & ma c6 nhu cau duoc boi thuong bang
tién thi duwoc boi thuong bang tién theo
nguyén vong da dang ky khi 1ap phuong an
boi thuong, ho trg, tai dinh cu...”.

“3. Chu sé hitu tai san theo quy dinh cua
phap luat dan sy ma bi thiét hai vé tai san thi
dugc boi thudng thiét hai; viéc boi thurong vé
tai san dwoc xdc dinh trén co so chi phi thay
thé; chu co s& san xuit kinh doanh phai
nglmg san xuét, kinh doanh do Nha nuéc thu
hoi dat thi duge xem xét hd trg.”

Hai 13, bd sung khoan 3 Diéu 94 Luat
Pat dai naim 2024 theo hudng chi tra tién
boi thudng thong qua tai khoan ngin hang
ddng s hitu clia vo va chong néu tai san chi
dtng tén mot ngudi. Cu thé, can sira doi, bd
sung diém a khoan 3 Piéu 94 nhu sau:
“Trong thdi han 30 ngay.... phai chi tra tién
boi thuong, hd trg cho ngudi c¢6 dat thu hoi,
cha so hitu tai san; trwong hop quyén sir
dung ddt, tai san thudc sé hitu cia vo,
chong ngay cd khi chi ditng tén mot nguoi
thi viéc chi tra tién boi thuong dwoc thuc
hién théng qua tai khodn ngdn hang dong
SO hitu, trie truwong hop cdc bén co thoa
thuan khac.”

Ba |4, xem xét ap dung mirc bdi thuong
bd sung cho thiét hai vé tinh than ddi voi
ngudi bi thu hoi dat, déi twong duoc boi
thuong trong trudng hop nay 1a thiét hai vé
dat va nha &, han mirc ap dung 1 tir 5% dén
10% gia tri bdi thuong cia tai san.
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