HIEN TUQNG NHA NUOC HANH CHINH-PIEU TIET
VA XU THE VAN HANH CUA NHA NUOC VA PHAP LUAT

Bui Tién Pat’

Tém tat: S phat trién cia ludt hanh chinh trén thé gidi thirong gdn véi hién twong
“Nha nude hanh chinh-diéu tiét”. Chii dé ndy con chwa dwoc nghién ciru thau ddo trong
nén ludt hoc Viét Nam. Bai viét tim hiéu ban chat, dic diém, tdac dong va vai tro cua hién
twong Nha nudc hanh chinh-diéu tiét & mot s6 quéc gia, hé théng phap luat trén thé
gioi; tw do nhan dién, danh gia su ton tai, anh hwong cua hién twong nha nwdc hanh
chinh-diéu tiét ¢ Viét Nam.

Tw khoa: Nha nweée hanh chinh, nha nwée diéu tiét, ldp phdp vy quyén, ldp quy,
tham quyén tiry nghi, trinh t cong bang hanh chinh, tai phdn hanh chinh.

Abstract: The development of administrative law in the world is often associated
with the phenomenon of the “administrative-regulatory state”. This topic has not been
thoroughly studied in Vietnamese jurisprudence. This article explores the nature,
characteristics, impacts and roles of the administrative-regulatory state phenomenon in
a number of countries and legal systems around the world; thereby identifying and
assessing the existence and influence of the administrative-regulatory state phenomenon

in Vietnam.

Keywords: Administrative state, regulatory state, delegated legislation, regulation,
discretionary power, administrative due process, administrative justice.

1. Pit van dé

O pham vi toan cau, su phat trién cua
ludt hanh chinh trén thé gidi thuong gin véi
hién tuong hay mo hinh “Nha nudc hanh
chinh-diéu tiét” (tam dich tir su két hop cua
hai thuat ngit tiéng Anh Administrative
State va Regulatory State, sau day viét tit 1a
NNHCDT). Mot hoc gid nhan dinh rﬁng
“luat hién phap nhin chung giai quyét cac
van dé phat sinh giita Nha nuéc va xi hoi,
trong khi ludt hanh chinh... tao ra nhiing
nguyén tic dé ung phé véi NNHCHT.

“PGS.TS., Trudong Pai hoc Luat, Pai hoc Quic gia
Ha Noi.

! “Constitutional law, it is generally believed, resolves
the great issues of state and society, while
administrative law, in its best moments, merely refines
those principles for dealing with the administrative
state’. Tom Ginsburg, Written constitutions and the
administrative state: On the constitutional character
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Nhiéu gido trinh Luat Hanh chinh trén thé
gidi ban vé NNHCPT ngay & nhiing trang
dau tién?. Sb luong sach chuyén khao dugc
xuét ban bang tiéng Anh vé NNHCDT ciing
kha nhiéu. Trong loat sach vé luat cong chau
Au (Max Planck Handbooks in European
Public Law), cuén dau tién (Volume 1) véi
tya d& “The Administrative State™® ciing
chimg minh cho tim quan trong cta véan dé

of administrative. Trong sach: Susan Rose-Ackerman,
Peter L. Lindseth - Blake Emerson (eds), Comparative
Administrative Law, Second Edition, Edward Elgar
Publishing, 2017.

2 HW.R. Wade, C.F. Forsyth, Administrative Law
(11t edition), Oxford University Press, 2014, p. 3.

3 Armin von Borgandy, Peter M. Huber, Sabino
Cassese (eds), Vol 1 — The Administrative State,
Oxford University Press, 2017 (trong loat s&ch: Max
Planck Handbooks in European Public Law -
General Editors: Armin von Borgandy, Peter M.
Huber).
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nay. Nhu vy, su phat trién cta luat hanh
chinh hi¢n dai duong nhu la sy ung pho
(hay tham chi “ddi ph6™) trudc hién tuong
NNHCDT.

Du la van dé dugc ban kha nhiéu trén thé
gi6i, chit d& NNHCDT con it duoc ban toi va
gan nhu chua dugc tim hiéu thau déo trong
nén lut hoc Viét Nam. Vay, mot loat cau hoéi
c6 thé dat ra: NNHCDT la gi? Tai sao day la
van d& quan trong cua ludt cong trén thé
2i6i? NNHCDT 1a mot mo hinh hay mot
hién tugng chinh tri-phap ly? Hién tugong
NNHCPDT tac dong dén xu thé van hanh cia
Nha nudc va phdp ludt ra sao? Li€u hién
twong NNHCDT hanh chinh cé ton tai hay
¢6 anh huong téi Viét Nam khong?

Qua bai viét nay, tic gid mong mudn
tim hiéu ban chat, dic diém, tac dong va vai
tro ctia hién tuong NNHCDT ¢ mot sé qudc
gia, hé théng phap luat trén thé gioi. Bai
viét cling nhan dié¢n, danh gia sy tdn tai, anh
huong cua hién tugng NNHCDT & Viét
Nam. Qua d6, chi ra va phan tich nim vén
dé can quan tim vé xu thé van hanh cua
Nha nudc va phap luat trong bdi canh
NNHCPDT: (1) Nhu cau nhan dién va co ché
kiém soat hiéu qua d6i véi su gia tang lap
phap ty quyén, lap quy; (2) Tham quyén
quyét dinh linh hoat va vai tro cin bang
quyén-loi ich ctia co quan hanh chinh; (3)
Thiic day trinh ty cong bang hanh chinh
nham kiém soat manh mé& hon hoat dong
hanh chinh; (4) Tang cuong vai tro cua tai
phan hanh chinh nhdm can bang quyén luc
nha nuéc; (5) Nhu cau vé ap dung nguyén
tac twong xtng trong ludt hanh chinh.

2. Hién twgng Nha nwée hanh chinh-
diéu tiét trén thé gioi

2.1. Béi cinh ra doi va sw phdt trién
cua hién twong Nha nwdéc hanh chinh-
diéu tiét

O gbc nhin tong quan nhat, su ra doi va
phat trién cia NNHCDT 13 mét qué trinh
lién tuc, phan anh sy tién hoa tir Nha nudc
“t8i thiéu” sang Nha nudc “can thiép” dé giai
quyét cac van dé phuc tap cua xa hoi. Cing
voi cudec Cach mang cong nghiép, hién
twong NNHCDT xuét hién tir khoang cubi
thé ky XIX, dau thé ky XX va phat trién
manh mé¢, trd nén c6 “hinh hai” nhu hi¢n nay
tir nhitng ndm 1970%. V& ban chat, NNHCPT
khac biét voi Nha nudc truyén thong (don
thuan thuc hién cac chirc nang co ban nhu
qudc phong, ngoai giao, tu phap) ¢ chd nd
dam nhiém mot loat cac chirc nang quan 1y,
diéu tiét, va cung cip dich vu coéng ngay
cang phtic tap. O Anh va Hoa Ky, cic co
quan diéu tiét doc 1ap (regulatory agencies)
da dugc thanh 1ap dé giam sat cac nganh
cong nghiép (dudng sit, nang luong, vién
thong...). Su ra doi ciia cac co quan diéu tiét
doc lap dau tién nhu Uy ban Thuwong mai
Lién bang (Interstate Commerce
Commission) nam 1887 danh diu sy khoi
dau ciia Nha nude diéu tiét & M3P.

Trong thé ky XX, dic biét 1a sau hai
cudc Chién tranh Thé gidi, cac nudc chau
Au ciing chimg kién sy mo rong vai trd cia
Nha nuéc trong viéc cung cép dich vu cong

4 Xem Chuong 7 trong sach: Joseph Postell,
Bureaucracy in America: The Administrative State’s
Challenge to Constitutional Government, University
of Missouri Press, 2017.

5 Joseph Postell, Bureaucracy in America: The
Administrative State’s Challenge to Constitutional
Government, tldd, tr. 127. Xem thém béi canh ra doi
va su phét trién cta hién tuong NNHCDT & Hoa Ky:
Ronald J. Pestritto, The Birth of the Administrative
State: Where It Came from and What It Means for
Limited Government, The Heritage Foundation, No.
16, 2007, (https://www.heritage.org/political-process
[report/the-birth-the-administrative-state-where-it-ca
me-and-what-it-means-limited, truy cép ngay
01/5/2025); Gary Lawson, The Rise and Rise of the
Administrative State, Harvard Law Review, Vol.
107, 1994.
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va diéu tiét kinh té. Sau thoi ky Pai suy
thoai (suy thoai kinh té toan cau kéo dai tir
nam 1929 dén cudi nhitng nim 1930) va hai
cudc Chién tranh Thé gidi, hau hét cac nude
Tay Au di chuyén minh thanh cac Nha
nudc phiuc lgi (welfare state). Nha nudc
khong chi diéu tiét ma con truc tiép cung
cap cac dich vu cong rong rdi nhu y té, gido
duc, bao hiém xa hoi, nha &... Diéu nay dan
dén sy mo rong dang ké vé quy méd va
quyén han cua cic co quan hanh chinh®.
Cong dong chau Au (EC) va Lién minh
chau Au (EU) ciing phat trién bo may hanh
chinh dé diéu phdi va thuc thi cac chinh
sach chung gifta cac qudc gia thanh vién’.

Dudéi goe do phép ly, NNHCDT la hién
tuong (hodc cd thé coi 1a mot mod hinh Nha
nudc hién dai) dac trung bdi sy hién dién
phé bién, rong khap cua cac co quan hanh
chinh chuyén biét, dugc trao quyén ban hanh
va thuc thi cac quy tic, quy dinh nhim quan
Iy va diéu tiét cac hoat dong kinh té, xa hoi.
O cac hé théng phap luat Common Law, lut
hanh chinh chi thuc sy ra do1 khi hi¢n tuong
NNHCDT xuét hién vao cubi thé ky XIX va
dau thé ky XX & Anh va Hoa Ky.

Sy ra doi va phat trién cua hién
tugng/mo hinh NNHCDT 1a mt qua trinh
phirc tap, gin lién v6i nhitng bién doi sau
sdc trong ciu trac kinh té, xd hoi va chinh
tri & mdi qudc gia, khu vuc trén thé gidi. Co
thé chi ra bn yéu t6 chinh sau:

(i) Céch mang cong nghiép: Su phat
trién manh mé cua coéng nghiép di tao ra
cac van dé xa hoi méi nhu diéu kién lao
dong t6i té, 6 nhiém moi truong, ddc quyén

& Armin von Borgandy, Peter M. Huber, Sabino
Cassese (eds), Vol 1 — The Administrative State, tldd.
7 Diana-Urania Galetta, Jacques Ziller, EU
Administrative Law, Edward Elgar Publishing, 2024;
Giandomenico Majone, The Rise of the Regulatory
State in Europe, West European Politics, 17: 3, 1994,
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kinh doanh va d6 thi héa nhanh chong. Cac
van dé nay doi hoi sy can thiép caa Nha
nude dé bao vé quyén loi ngudi dan va didu
chinh thi truong.

(ii) Su gia tang dan sb, d6 thi hoa va
nhu cau vé dich vu cong: Ap luc tu sy gia
tang dan sb va tap trung ¢ cac do thi 16n da
lam ting nhu cau vé cac dich vu cong nhu
v¢ sinh, y té, gido duc, va giao thong. biéu
nay vuot qua kha ning cua cac thé ché dia
phuong truyén thong, va do d6 doi hoi vai
tro 16n hon cua Nha nudce trung wong.

(iii) Chién tranh va khung hoang kinh té:
Céc cudc chién tranh 16n (dic biét 1a Chién
tranh Thé giéi thi I va Chién tranh Thé gi6i
thir IT) va cac cudc khung hoang kinh té (nhu
Dai suy thodi & Hoa Ky) da budc Nha nudc
phai m¢ rong vai tro cuia minh trong viéc huy
dong nguon lyuc, kiém soét kinh t& va cung
cap an sinh xa hoi dé d6i pho véi khing
hoang va tinh trang khan cip.

(iv) Su phat trién ctia khoa hoc va cong
nghé: Cac tién bd khoa hoc va cong ngh¢
doi hoi cac quy dinh chuyén mén dé quan 1y
cac linh vyc cong nghi¢p maéi (vi du: Puong
sat, dién, thong tin lién lac...) va bdo v¢ trat
tu, an toan cong cong.

2.2. Cic quan ni¢gm vé “Nha nuwéc
hanh chinh-diéu tiét”

Nhin chung, céc tai li¢u tiéng Anh co dé
cip dén hai thuat ngit “Administrative
State”® va “Regulatory State”,® trong do

8 Vi du: V& cc nghién ctru vé “Administrative State”
& Hoa Ky va chau Au: David H. Rosenbloom,
Howard E. McCurdy (eds), Revisiting Waldo’s The
Administrative State: Constancy and Change in
Public Administration, Georgetown University Press,
2006; Joseph Postell, Bureaucracy in America: The
Administrative State’s Challenge to Constitutional
Government, tldd; Armin von Borgandy, Peter M.
Huber, Sabino Cassese (eds), Vol 1 — The
Administrative State, Oxford University Press, 2017.
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“Administrative State” thuong dugc s
dung nhiéu hon. Nhung can luu ¥ 1a mot tai
liéu thuong chi dung moét trong hai thuat
ngit nay. Nhu vay, trong cac nghién ciru vé
luat hanh chinh, “Administrative State” va
“Regulatory State” thuong dugc dung nhu
13 hai tir ddng nghia, co thé thay thé cho
nhau. Pic tinh dong nghia nay khong phu
nhan rang & géc nhin rong hon mang tinh
lién nganh (chu khong chi thuan tiy luat
hoc), “Administrative State” va “Regulatory
State” vira c6 diém twong dong vira c6 nhiing
nét khac biét nhat dinh. “Administrative
State” thién vé tinh hanh chinh-qudn Iy cia
Nha nudc, con “Regulatory State” thién vé
phan anh tinh diéu tiét cua Nha nudc. Bai
viét nay khong ban ludn vé sy khac biét
gitra hai thuat ngtr, ma c6 cach tiép can két
hop cé hai thuat ngit ndy. Vi vay, bai viét st
dung thuat ngit “NNHCDT”, vén phan 4nh
ngit nghia cua ca hai tr tiéng Anh
“Administrative State” hay “Regulatory
State”, nham thé hién ca chirc ning hanh
chinh-quan Iy va chirc ning diéu tiét cua
Nha nudc'®,

Ngoai cac goc nhin vé thuat ngir va dich
thuat, bai viét nay quan tdm di tim ban chét
cia NNHCDT. Mic di NNHCDT 14 véan dé
chu dao trong luat hanh chinh hién dai, thyc
t¢ 1a khai niém va dic diém coa

9 Vi du: V& cac nghién ctu vé& “Regulatory State” &
Anh va trén pham vi toan cau: Dawn Oliver, Tony
Prosser, Richard Rawlings (eds), The
Regulatory State: ~ Constitutional Implications.
Oxford University Press, 2010; Francesca Bignami,
David Zaring (eds), Comparative Law and
Regulation: Understanding the Global Regulatory
Process, Edward Elgar, 2014.

10 Tyy vay, can luu ¥ 1a cac tai liéu tiéng Anh khi
dung thuat ngtr “Administrative State” va
“Regulatory State” thuong khong cd ham y phén biét
hai khia canh “hanh chinh-quan 1y” va “diéu tiét”.
Do do, cach dich “Nha nuéc hanh chinh-diéu tiét”
cha yéu nhiam phu hop véi cach hiéu tiéng Viét va co
thé d& hiéu hon véi doc gia Viét Nam.

“Administrative  State” hay “Regulatory
State” chua thuc sy dugc ludn giai ro rang,
nhét quan, thau dao trong cac tai liéu khoa
hoc trén thé gidi. Mot loat cac cau hoi ¢ thé
dat ra: Hién tuong NNHCDT xuét hién tur
khi nao, trai qua qua trinh phét trién ra sao?
NNHCDT la mot hién tuong chinh tri-phap
1y cua toan bo Nha nudc hay chi phan anh bd
may hanh phép/hanh chinh cia Nha nudc?
NNHCDT Ia mot mo hinh, mét quy luat van
hanh cua Nha nudc va phap ludt hay chi 1a
hién tuong nhat thoi? NNHCDT 1a hién
tuong pho bién trén thé gisi hay chi ton tai &
mot sd quéc gia? NNHCDT co ton tai & Viét
Nam khong?...

Nham phan nao tra 161 cac ciu hoi trén,
bai viét khao ctru cac tai lidu dé chat loc ra
nhilng noéi dung phan anh ban chét, dic
diém dé nhan dién, tiép can van dé
NNHCDT. NNHCDT thuong dugc quan
niém dudi cac goc do sau:

(i) O géc nhin hep cia khoa hoc phdp
ly, NNHCDT (dic biét trong quan niém vé
“Administrative State” ctia Hoa Ky) nhiéu
khi phan anh mot van d& khi hep, nhu
NNHCDT nham dé chi mot hé théng cac co
quan hanh chinh doc 1ap (Independent
Administrative Agencies, hay dugc viét gon
la Administrative Agencies). Khai niém
“Administrative State” trong céc tai li¢u luat
hoc & Hoa Ky nhiéu khi khong phan anh
toan bo “Nha nudc” ma nhim dé chi mot bg
phdn ciia Nha nude, thuong nam trong bo
mdy hanh phdp va bao gom cdc cdc quan
hanh chinh doc ldp nay. Cac co quan hanh
chinh doc 1ap dugc coi nhu nhanh quyén luc
thir tw — tirc quyén lyc hanh chinh (the
fourth branch of government!!, bén canh ba

11 Jonathan Turley, The Rise of the Fourth Branch of
Government, Washington Post, May 24, 2013,
https://www.washingtonpost.com/opinions/the-rise-

of-the-fourth-branch-of-government/2013/05/24/c7fa
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nhanh quyén luc truyén théng — 1ap phap,
hanh phap, tu phap). Cic co quan hanh
chinh nay c6 quyén han dit ra cic quy
pham, dong thdi c¢6 quyén han thi hanh va
phan xir vi pham, tranh chép lién quan d&én
cac quy pham d6!2. Co quan hanh chinh nhu
mot “Nha nudc con” trong “Nha nudc 16n”,
trc 14 ¢6 ca quyén 1ap phap, hanh phap, tu
phép, trong khi tham quyén hién dinh cia
co quan hanh chinh chi 1a co quan hanh
phap (thi hanh phap luat).

(ii) O géc nhin réng hon ciia khoa hoc
phap Iy (dic biét trong linh vyc luat hién
phap, luat hanh chinh)®®, van d& NNHCDT
du chu trong vao bd may hanh phap-hanh
chinh nhung thyc ra 1a mot hién tugng
chinh tri-phép 1y cua toan bd Nha nudc. Boi
vi, van d¢ NNHCDT khong chi duoc xem
xét riéng bd may hanh phap-hanh chinh, ma
con thé hién sy “tuong tac” giita 1ap phap-
hanh phap va hanh phap-tu phap.

Theo dtc két trong cac gido trinh luat
hanh chinh cia Anh, NNHCDT hién dai la
hé qua tat yéu cua cac cudc cai cach hién
phéap vao thé ky XIX phan anh quan niém
vé vai tr, trach nhiém cta Nha nudc trong
viéc giai quyét cac van dé kinh té-xa hoi
ngay cang da dang, phtc tap**. Con & goc

aad0-c2ed-11e2-9fe2-6ee52d0eb7cl_story.html, truy
cap ngay 26/4/2025.

12 “The administrative state is a term used to describe
the phenomenon of executive branch administrative
agencies exercising the power to create, adjudicate,
and enforce their own rules” https://ballotpedia.org/
Administrative_state, truy cap ngay 10/02/2025.
Xem thém: Joseph Postell, Bureaucracy in America:
The  Administrative  State’s  Challenge  to
Constitutional Government, tldd, pp. 3-5; Vincent
Chiao, Criminal Law in the Age of the Administrative
State, Oxford University Press, 2019, pp. 4, 9.

13 Joseph Postell, Bureaucracy in America: The
Administrative State’s Challenge to Constitutional
Government, tldd.

4 H.W.R. Wade, C.F. Forsyth, Administrative Law
(11™ edition), tldd, p. 3.
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nhin cta cac hoc gia Viét Nam, cé tac gia
da 1ap luan: “Nha nudc diéu tiét 13 mot mo
hinh quan tri nha nudc hién dai, trong d6 cé
su chuyén dich cua vai tro nha nudc. Vai tro
ctia Nha nuée truyén thong 1a chu dong, doc
quyén quyét dinh trong quan 1y xd hoi véi
cong cu danh thué va chi tiéu nay chuyén
sang vai trd mé&i — vai tro diéu tiét. Vai tro
nay doi hoi Nha nudc phai duy tri va mé
rong sy tham gia vao linh vuc cdng cua cac
cha thé trong xa hoi trong viéc hinh thanh
luat choi va diéu khién cuge choi”?.

Mot hoc gia da chi ra nam dic diém cua
NNHCDT: (i) Su gia ting manh mé& vé
pham vi quyén lyc cia chinh quyén lién
bang®®; (ii) Quyén 1ap phap duoc Nghi vién
iy quyén dang ké cho co quan hanh phap va
co quan hanh chinh; (iii) Sy thanh lap cac
co quan hanh chinh doc lap, vén nam trong
b may hanh phap vé hinh thic; (iv) Mot
phan quyén tu phap duoc trao cho co quan
hanh chinh, va phan quyén phan quyét nay
cua co quan hanh chinh chi chiu sy gidm sat
kha yéu tir Toa 4n; (v) Cac co quan hanh
chinh thyc hién ca quyén lap phap, quyén
hanh phap va quyén tu phap*”.

O Hoa Ky, trong phan quyét City of
Arlington v. FCC vao nam 2013, Chanh an
Toa 4n Toi cao John Roberts dd néu quan
diém vé quyén lyc rat 1én cua co quan hanh
chinh trong Nha nuéc Hoa Ky: “Mac du céac
co quan hanh chinh hi¢n dai c¢6 vi tri phu

15 pd Minh Khdi, Qudn tri nha nuéc hién dai, trong
sach: Vii Cong Giao, Nguyén Hoang Anh, Ping
Minh Tuan, Nguyén Minh Tuan (dong chu bién),
Quan trj tot: Ly lugn va thyc tién, Nxb. Chinh tri
Qudc gia Sy that, 2017, tr. 22.

16 Tuc 1a chinh quyén trung wong, néu so sanh véi
c4c qudc gia don nhat.

17 Adrian Vermeule, The Administrative State: Law,
Democracy, and Knowledge, trong sach: Mark
Tushnet, Mark A. Graber, Sanford Levinson (eds),
The Oxford Handbook of the U.S. Constitution,
Oxford University Press, 2015, pp. 261-262.
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hop nhit thudoc nhanh hanh phap, nhung
trén thuc té, cac co quan nay thuc hién
quyén lap phéap, bang cach ban hanh cac
quy dinh c6 hi¢u lyc cua luat phap; thuc thi
quyén hanh phap, bang cach kiém soat viéc
tudn thu cidc quy dinh do6; va thuc hién
quyén tu phap, bang cach xir phat nhiing
nguoi vi pham quy dinh. Viéc tap trung cac
quyén luc nay trong cling mdt co quan
khong phai 14 ngoai 1¢ hiém hoi hodc ca biét
so voi Hién phap, ma dé 1a mot dic diém
chinh cua Nha nuéc Hoa Ky hién dai™t8,

(iii) O géc nhin lién nganh, NNHCDT
con dugc giai thich tor cach tiép can lién
nganh gitta chinh tri hoc, hanh chinh cong,
quan tri cong, luat hoc..., va do d6 co goc
nhin kha rong. Van d¢ NNHCDT dudng nhu
phan anh tu duy chinh tri-xa héi trong ting
giai doan phét trién, su thay doi chirc ning,
vai trd cua Nha nude va thé hién su cai cach
céc 1y thuyét quan 1y, quan tri xa hoi®®.

Trong bai viét ndy, tac gia tiép can theo
quan ni¢m thtr hai néu trén, boi ndé bao ham
cd quan niém tha nhat, du rong dé tiép can
van dé va van di sau vao khoa hoc phép 1y.
Hiéu theo cach tiép can nay, NNHCPT la
mot hién twong chinh tri-phap ly ciia Nha
nudc, phan anh quy ludt van hanh cua Nha
miede va phdp ludt chir khéng han la mét mé
hinh t6 chirc nha nuéc. NNHCDT 1a hién
tugng ton tai kha phd bién & nhiéu qudc gia,
bat ké truyén thong phap ludt va trinh do
phat trién cta qubc gia do.

3. Xu thé van hanh ciia nha nwéc va
phép luét trong bdi canh Nha nuwéc hanh
chinh-diéu tiét & Viét Nam

3.1. Nhdn dién hién twong Nha nwoc
hanh chinh-diéu tiét 6 Viét Nam

18 City of Arlington v. FCC, 569 U.S. (2013).

19 Xem: David H. Rosenbloom, Howard E. McCurdy
(eds), Revisiting Waldo’s The Administrative State:
Constancy and Change in Public Administration, tldd.

Xa hoi ngay cang phtc tap va doi hoi
Nha nuéc phai c6 du ning luc dé quan ly
cac van dé cua x3 hoi. Quan sat hién tuong
NNHCDT & nhidu qubc gia, ¢6 quan diém
khang dinh tinh phd bién cia NNHCDT
trong bodi canh Nha nuéc phic loi chung:
“Mdi Nha nude 1a NNHCDT; mdi Nha
nude tao ra luat phap va chinh sach nham it
nhiéu thac day phuc loi chung”?’. Mot quan
diém khac ciing cho rang, cic nha nudc hién
dai vé co ban déu 1a NNHCDT?. Trong mot
sd nghién ctru cua tac gia Viét Nam, van dé
NNHCDT it nhiéu duge ban luan thong qua
cac cong trinh c6 dé cap dén “Nha nudc
diéu tiét” va “Nha nudc hanh chinh”. Trong
d6, ¢ tac gia chi ra rang cac Nha nude hién
dai da chuyén dich vai tro tir Nha nude gac
dém (Night Watchman State) sang Nha
nudc phic lgi (Welfare State) va hién nay
c6 thém vai tro méi 1a Nha nudc diéu tiét
(Regulatory State) véi “ddc trung l1a thiét
1ap chuan muc, quy tac hon 1a tryc tiép cung
cap hang hoa va dich vu”?%. Gan day, mot
tac gia da ban vé van d¢ kiém soat tu phép
d6i v6i quyét dinh hanh chinh ¢ Viét Nam
tir kinh nghiém phat trién hoc thuyét
Chevron trong bdi canh “Nha nudc hanh
chinh” & Hoa Ky?3. Cac quan niém nay it
nhidu phian 4nh thyc té rang NNHCDT
khong phai 1a hién tuong xa la & Viét Nam
ké tir thoi ky Doi Méi.

Trong co ché quyén luc nha nude, co
quan hanh phap phai c6 du quyén lyc, thim

20 Vincent Chiao, Criminal Law in the Age of the
Administrative State, Oxford University Press, 2019,
p. 9.

21 Adrian Vermeule, The Administrative State: Law,
Democracy, and Knowledge, tldd, p. 259.

2 pd Minh Khdi, Quan trj nha nwéc hién dai, tldd,
tr. 14.

= Nguyén Thu Trang, Kiém sodt tw phdp déi véi
quyer dinh hanh chinh ¢ Viét Nam: Goi mo tur hoc
thuyet Chevron, Tap chi Khoa hpc bai hoc quoc gia
Ha Noi: Chuyén san Luéat hoc, so 1, 2025.
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quyén dé dam duong cac chtc ning, vai tro
ngay cang phuc tap cua Nha IllIGC O Viét
Nam, ké tir D61 M6i nim 1986 nén kinh té
thi truong dat ra nhidu van d& méi khién
Nha nudce phai quan 1y, can thiép nhiéu hon;
Quéc hoi phai xay dung nhiéu luat®* hon;
Chlnh phu thuc hién hoat dong lap phap uy
quyén va lap quy ngdy cang nhiéu hon. Co
quan hanh chinh nha nuéc khong chi thuan
tuy thuc hién quyén hanh phap, ma con thuc
hlen ca quyén lap phap do Qudc h01 uy
quyén, tham chi con “lan” sang ca quyeén tu
phap. Thim quyén xu phat vi pham hanh
chinh rit sdu rong cia cic co quan hanh
chinh nha nudc phan anh rd nét sy “xam
1an” quyén tu phap nay.

Nhu vay, trong bdi canh chung vé
NNHCDT trén thé gisi, c6 thé thiy, Nha
nuéc Viét Nam ciing thé hién tinh chat cua
mdt NNHCDT, khi cac co quan hanh chinh
nha nudc co6 chic ning thuc hién quyén
hanh phép, dong thoi thuc hién quyén lap
phap mot cach dang ké (thong qua 1ap phap
iy quyén va 1ap quy) va thuc hién ca mot
phan quyén tu phap (hay hanh chinh — tu
phép). Mot tac gia da danh gia, “quyén trinh
du an luat, trinh cac chuong trinh phat trién
kinh té-xa hoi quéc gia, quyén ban hanh vin
ban phap quy va quyén xt Ii hodc dé nghi
xt | hanh vi vi pham phap luat déu thuoc
pham vi quyén hanh phap”?°.

3.2. Mjt 56 vin dé vé xu thé van hanh
cua Nha nwoc va phap ludt trong béi canh
Nha nwée hanh chinh-diéu tiét

Hién twong NNHCDT 1a diéu tat yéu,
khong thé tranh khoi trong thoi dai ngay

24 “Luat” ¢ day l1a van ban c0 tinh lap phap cua Quéc
hoi, gom ca luat, phép Iénh, nghi quyét.

25 Bui Xuan Puc, Quyen hanh phap theo Hién phap
nam 2013: Nhiing van dé can tiép tuc hoan thién,
Tap chi Nghién cau lap phap, sé 16 (392), thang
8/2019, tr. 13.
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nay. NNHCDT ciing dit ra nhitng van dé
nan giai tat yéu ma nhiéu qudc gia phai d6i
mat. T kinh nghiém, thuc tién trén thé gidi
va Viét Nam, phan nay s& phan tich cac vin
dé nan giai d6; dong thoi ban ludn cac cach
tiép can phu hop, dinh hudng, giai phap
nhdm dam bao mét sy van hanh cin béng
cua Nha nudc va phap luat.

(1) Sw gia tang ldp phdp iy quyén, ldp
quy?®: Nhu cau nhén dién va co ché kiém
sodt hiéu qua

“Lap phap 1wy quyén” (delegated
legislation) hay con goi 1a “lap phap hanh
chinh” (administrative legislation) ludn la
mot van dé duogc quan tam trong ludt hanh
chinh ¢ nhiéu quéc gia. Trong mot s6 gido
trinh Luat Hanh chinh cia Anh, duong nhu
khai niém “lap phap ay quyén” bao ham ca
“quy dinh” (regulation — hay c6 thé goi 1a
“quy dinh hanh chinh”/“lap quy”)?’. O Phap,
Hién phap nim 1958 da c6 sy phan dinh giita
van ban lap phap (goi chung la dao luat —
statute) va van ban lap quy (got chung la quy
dinh — regulatlon)28 O mot cach tiép can
khéc, van dé 1ap quy (thuwong goi la
rulemaking) khong thuan tay chi 1 cac vin
ban quy dinh chi tiét, hudng dan thi hanh van
ban 1ap phap cua Qubc hoi, ma con co it

% Phan tich vé lap phap ay guyén trong bai viét nay
dugc ké thira va phat trién tir cc nghién ctru da cong
bé cua tac gia: Bui Tién Pat, Bui Thi Thu Clc, Nang
cao chdt heong xay dung cac ngh; dinh vé xir phat vi
pham hanh chinh nham ddp 1ing yéu cau lap phap iy
quyen, Tap chi Nghé Lut, sb 7/2024; BUi Tién Pat ,
Nhén dién cac md thic gisi hagn quyén con nguoi
trong phap lugt Viégt Nam, Tap chi Nghién cau lap
phép, s6 2/2018.

27 Chang han ¢ Anh, xem Phan vé “Delegated
legislation” trong giao trinh: H.W.R. Wade, C.F.
Forsyth, Administrative Law (11" edition), tldd.

% Xem Diéu 37 Hién phap Phap 1958, tham khao
ban dich tiéng Anh tai: https://www.refworld.org
/legal/legislation/natlegbod/1958/en/20899, truy cap
ngay 01/4/2025.
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nhidu khac biét so v6i 1ap phép trong y
nghia, vai tro, triét ly xay dung, van hanh?®.

Nhin chung, thé giéi thuong tiép can
van dé lap phap uy quyén 1a viéc Hién phap
va Nghi vién (nhanh lap phap) trao mot
phan quyén 1ap phap (quyén luc ban hanh
quy pham, quy dinh) cho co quan nha nuéc
khac (thuong 1a nhanh hanh phap — Chinh
phu & chinh thé dai nghi va Téng théng &
chinh thé tong thong).

O Viét Nam, trong mot sb tai liéu khoa
hoc phép 1y, Gy quyén 1ap phap duoc hiéu
la: “Viéc Qudc hoi, hay Uy ban Thuong vu
Quéc hdi giao di quyén 1am luat hay phap
1énh”%. N6i mot cach cy thé hon Uy quyén
1ap phap 1a Qudc hoi uy quyén cho Chinh
phu, cac bd va cac co quan nha nudc khac
nhu Toa 4an, Vién kiém sat hodc thdm chi
cac to chirc chinh tri-xd hoi ban hanh vian
ban quy pham phap luat. Qubc hdi co quyén
lap phap song khong phai 1a co quan duy
nhat thuc hién hoat dong 1ap phap ma c6 thé
Uy quyén cho co quan khac thuc hién”3!,
Trong hé thong van ban phap luat Viét Nam
hién nay, khai niém vé “ay quyén lap phap”
chua dugc quy dinh trong van ban phép
ludt. Du vay, trong mot s van ban phap luat
(dac bi¢t Luat Ban hanh van ban phap luat
va Nghi dinh huéng dan Luat nay) da co
nhiing tu tuéng nhat dinh trong viéc xem
xét va ap dung hoat dong iy quyén 1ap phap
trong qua trinh xay dung van ban quy pham
phap luat dudi luat.

29 Robert Baldwin, Legislation and Rule-Making,
trong sach: Mark Tushnet - Peter Cane (eds), The
Oxford Handbook of Legal Studies, Oxford
University Press, 2012, p. 727-747.

%0 To Van Hoa, Nguyén Hai Ninh (ddng chu bién),
Uy quyeén ldp phép: Nhing van d@é ly lugn va thyc
tien, Nxb. Chinh tri Quéc gia Sy that, 2017, tr. 190.
31 T Van Hoa, Nguyén Hai Ninh (ddng chua bién),
tldd, tr. 190.

Trong bdi canh Viét Nam hién nay, cé
thé nhan dién mot s6 loai van ban do Chinh
pht ban hanh c6 tinh chit l4p phap uy
quyén nhu sau:

(i) Trong mot s6 Luat, Phap 1énh, Chinh
phu duoc Quoc h6i/Uy ban Thu()’ng vu
Quéc hoi ty quyén khéng gi6i han vé pham
vi ngi dung dé ban hanh Nghi dinh dé quy
dinh chi tiét, huoéng dan Luét, Phap lénh,
mién 1a nhitng quy dinh chi tiét khong trai
v6i Luat, Phap 1énh d6°?

(i) Trong mot sb Luat, Phap lénh,
Chinh phi duge Qubc hoi/Uy ban Thudng
vu Québc hoi Gy quyén dé ban hanh nghi
dinh quy dinh chi tiét Luat, Phap 1énh ma
nhiing quy dinh chi tiét d6 thyc ra 1a phan
bo sung cda luat, phap lénh va co6 tac dong
16n dén quyén con nguoi®,

(ii1)) Nghi dinh c6 tinh chét “nghi dinh
tién phat” theo Luat Ban hanh van ban quy
pham phép luat, tic 1a nghi dinh c6 tinh
chat nhu mot luat nham diéu chinh, xu 1y
van dé méi phat sinh, chua co luat diéu
chinh®. C4c nghi dinh dang nay thuong chi
¢6 cin ci phap 1y ban hanh 1a Luat T6 chirc
Chinh phu (quy dinh chung vé thim quyén
ctia Chinh phit) chit khong nhim quy dinh

%2 Vi du, Luat Can by, cong chirc nim 2008 co
nhitng diéu khoan ay quyén cho Chinh phi nhu vay.
3 /i dy, cac Nghi dinh vé& xir phat vi pham hanh
chinh trong cac linh vuc cu thé.

3 Theo diém ¢ khoan 3 Biéu 14 Luat Ban hanh vin
ban quy pham phép luat nam 2025, Chinh phu ban
hanh nghi dinh dé quy dinh: “Van dé can thiét thugc
tham quyén ciia Qudc hoi, Uy ban Thuong vu Qudc
hoi nhung chua du diéu kién xay dung thanh luat
hozc phap lénh dé dap tng yéu cau quan ly nha
nudc, quan Iy kinh té, quan ly x& hoi. Truge khi ban
hanh nghi dinh nay phai dwoc su ddng y cua Uy ban
Thuong vu Qudc hoi”. Quy dinh nay ké thura khoan
3 Piéu 19 Luat Ban hanh vin ban quy pham phap
luat ndm 2015 trude day.
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chi tiét, huéng din thi hanh mot ludt hay
phap 1énh cu thé nao khac®

(iv) Trong mdt sb trudng hop dic biét,
Chinh phu dugc ban hanh nghi quyét quy
pham phap luat co tinh chit nhu mot luat.
Thér nhét, trong trudng hop can giai quyét
khd khan, vudng mic do quy dinh cta phap
luat, trong thoi gian luat, nghi quyét cua
Quéc hoi chua duoc stra doi, bd sung, thay
thé, Chinh phii dugc ban hanh nghi quyet
quy pham phép luat dé diéu chinh mot sd
quy dinh cta luat, nghi quyét do Chinh phu
trinh, béo cao Uy ban Thudng vu Qudc hoi,
Quéc hoéi tai phién hop, ky hop gén nhat®.
Thir hai, nhim thuc hién thi diém mot sé
chinh sach chua c6 phap luat diéu chinh
thugc tham quyén ctia Chinh pha hoic khéac
v6i nghi dinh, nghi quyét ciia Chinh phi®’

Theo nguyén tic chung, lap phap uy
quyén can dam bao cic yéu cau sau:

Thir nhat, vé viéc xac dinh co quan uy
quyén va co quan nhan Gy quyén. Thong
thuong, co quan ﬁy quyén 1a Qudc hoi va co
quan nhan uy quyén lap phép 1a Chinh phu
Qudc hoi van phai kiém tra, giam sét, kiém
Soat chdt ché céc hoat dong sau khi uy
quyén va dam bdo co quan nhan Uy quyén
khong ty quyén tiép cho mét co quan khac.

Thir hai, vé pham vi ctia uy quyén lap
phap. Pham vi iy quyén lap phap phai duoc
x4c dinh 1& rang. Viéc Gy quyén 1ap phéap

3 Vi du, Nghi dinh s§ 144/2020/NB-CP quy dinh vé
hoat dong nghé thuat biéu didn; cac Nghi dinh vé
phan cép, phan quyén gan day (https://baochinhphu.
vn/toan-van-28-nghi-dinh-ve-phan-quyen-phan-cap-

phan-dinh-tham-quyen-giua-chinh-phu-va-chinh-quy
en-dia-phuong-2-cap-102250613104134297.htm).

% Pidu 4 Nghi quyét sb 206/2025/QH15 ngay
24/6/2025 ciia Québc hoi vé co ché dic biét xtr ly kho
khin, vuéng mac do quy dinh cua phéap luat. Nghi
quyét ndy cé hiéu luc thi hanh tir ngay dwoc thong
qua dén hét ngay 28/2/2027.

37 Theo diém c khoan 2 Diéu 14 Luat Ban hanh vin
ban quy pham phap luat nam 2025.
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can xac dinh cac noi dung va linh vuc dugc
ty quyén. Cac Nghi dinh cta Chinh phu
khong dugc vuot qua pham vi thim quyén
ma Qudc hoi da uy quyén.

Thir ba, vé co ché kiém soat noi tai trong
qua trinh xay dung céac van ban lap phap uy
quyén (chang han, cac Nghi dinh vé xur phat
vi pham hanh chinh). Co ché kiém soat noi
tai 1a yéu t6 khong thé thiéu cua co ché kiém
soét 1ap phap uy quyén. Co ché niy yéu cau
chii thé ban hanh phap luat theo sy iy quyén
1ap phap phai cé sy cong khai, minh bach
qua trinh dy thao, xay dung va ban hanh
dung phap luat. Co ché kiém soat nay dé cao
tinh trach nhiém cta co quan dugc Gy quyén
lap phap. Theo d6, Chinh phu phai c6 su
cong khai, minh bach trong qué trinh xay
dung va ban hanh cac van ban 1ap phap uy
quyén. Moi du thao phai cong khai dé Qudc
hoi, cac co quan khac va nguoi dan cé thé
nam bit va theo dai.

Thir tu, can ning cao hiéu qua kiém soat
tir Qudc hoi, Uy ban Thuong vu Qudc hoi
va Bo Tu phap. Ngoai co ché kiém soat noi
tai néu trén, co ché kiém soat tir bén ngoai
cling can duge coi trong. Quéc hoi can co
nhitng chinh sach va co ché nham giam sat
manh mé& hon ddi véi cac nghi dinh theo
hinh thirc 13p phép uy quyén. Hon nira, can
nang cao hiéu qua cia cong tac kiém tra vin
ban quy pham phap luat cia Bo Tu phap
Dic biét, voi sb lugng dd so va tinh chét 1a
mot dang 1ap phap uy quyén cua cac Nghi
dinh vé xtr phat vi pham hanh chinh, can
xdy dung co ché kiém soat tinh hop hién,
tinh hop phap, tinh hop 1y va tinh thong
nhat d6i véi cac Nghi dinh xtr phat vi pham
hanh chinh & mtc d6 cao hon so véi véi
kiém soat cac Nghi dinh thong thuong. Viéc
xdy dung va ban hanh, stta d6i cac Nghi
dinh nay can dam bao nhanh chéng cép nhat
tinh hinh thuc tién dé xay dung cac nguyén
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tic, bién phap xtr 1y pht hop. Can nang cao
chét luong phan tich chinh sach, tham khao
kinh nghiém thyc tién tai Viét Nam ciing
nhu kinh nghiém qudc té trong qua trinh
xay dung.

Thir ndm, cAn nang cao vai trd giam sat
sau cla toa 4an ddi véi cac van ban lap phap
iy quyén do co quan hanh chinh nha nuéc
ban hanh. Qua viéc xét xur (dac biét qua cac
vu an hanh chinh), toa 4n c6 thé phat hién
cac van ban lap phap uy quyén c6 ddu hiéu
bat hop hién, bat hop phép, bat hop 1y va cd
thaim quyén kién nghi co quan ban hanh
xem xét tam ngung hiéu luc, sua ddi van
ban d6®®.

(2) Tham quyen quyet dinh linh hoat va

vai trd can bang quyén-loi ich ciia co quan
hanh chinh

Van dé “tuy nghi hanh chinh”3%/“thim
quyén tiy nghi” hay “thdm quyén tu dinh
liéw*/“thAm quyén quyét dinh linh hoat”
trong viéc giai quyét cac van dé cu thé dugc
dich tir thuat ngir tiéng Anh “discretionary
power”*, Pay 14 van dé cot 161 cua luat hanh

3 Co ché nay da duoc quy dinh tai cac van ban phap
luat vé t6 tung (dac biét Luat TS tung hanh chinh
nam 2015).

3 Nguyén Hoang Anh, Mét s6 van de vé tly nghi
hanh chinh, Tap chi Nghién ciru lap phap sb 6(143),
thang 3/2009 https://lapphap.vn/Pages/TinTuc/21128
7/Mot-so-van-de-ve-tuy-nghi-hanh-chinh.html,  truy
cap ngay 01/5/2025.

40 Nguyén Vian Quang, Quyén tir dinh liéu va kiém
sodt tw phdp viéc sir dung quyeén tu dinh li¢u trong
hoat dong hanh chinh nha nuwéc, Tap chi Luat hoc,
$6 2, 2014.

41 Mot chuyén khao quan trong vé van dé nay cua
hoc gia Anh da dwoc xuit ban gan 40 nim trudc:
D.J. Galligan, Discretionary Powers: A Legal Study
of Official Discretion, Clarendon Press, Oxford,
1986. Sau d6 van d¢ discretionary power tiép tuc
dugc ban luan khéa nhiéu va tré thanh mot noi dung
quan trong trong cac giao trinh luat hanh chinh céac
nu6e trén thé gisi. Vi du: Phan vé “Discretionary
Power” trong gidao trinh: H.W.R. Wade, C.F.

chinh hién dai. Thuat ngr “discretionary”
thuong duogc st dung dé chi sy linh hoat,
quyén tu do lya chon, va kha nang ra quyét
dinh doc 1ap cua co quan nha nudce (co quan
hanh chinh, co quan cong td...).

Mic du van dé thim quyén ty dinh liéu
con it dugc nghién ciru ¢ Vi¢t Nam, trén
thue té thAm quyén ndy khong xa la gi trong
thuc tién quan 1y nha nudc ¢ Viét Nam hién
nay va thdm chi con mang tinh duong
nhién, pho bién trong thoi ky tap trung-quan
liu-bao cAp*. Trong hon mudi nim qua,
nhiéu tic gia di chi ra cac hinh thic biéu
hién cua thdm quyén tiy nghi trong phap
luat hanh chinh Viét Nam?®, vén co kha
nhidu sy twong dong voi phap ludt cia
Phap, Ptc va cac qudc gia khac**

Bai viét nay nhadn manh mét loai hinh
moi ciia thAm quyén quyét dinh linh hoat
clia co quan nha nudc ké tir Hién phap nam
2013 - do6 la vai tro cua co quan nha nudc
trong danh gia can bang quyén con nguoi,
ndi bat 1a su can bang giita quyén rleng tu
va quyén tiép can thong tin. Luat Tiép can
thong tin nam 2016 cho phép gidi han
quyén riéng tu nham dam bao loi ich cong
va do d6 khoan 3 Piéu 7 Luat ndy néu
truong hop thong tin riéng tu co thé dugc
cung cip ma khong can sy dong y: “Trong
qué trinh thuc hién chirc ndng, nhiém wvu,
quyén han ctia minh, ngudi ding dau co

Forsyth, Administrative Law (11th edition), tldd, p.
258-365.

42 Nguyén Vian Quang, Quyén ti dinh liéu va kiém
sodt tw phdp viéc sir dung quyeén tw dinh liéu trong
hoat dong hanh chinh nha nuoc, tldd, tr. 20, 27.

4 Van dé& “tiy nghi truy t6” cling dwoc ban luan
trong luat hinh sy Viét Nam, nhung nim ngoai pham
vi cuia bai viét nay.

# Nguyén Hoang Anh, Mgt sé van d@é vé tiy nghi
hanh chinh, tldd; Nguyén Vin Quang, Quyén tw dinh
lieu va kiém sodt tw phap viéc sir dung quyén ty dinh
liéu trong hoat déng hdanh chinh nha nwéc, tldd, tr.
26-28.
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quan nha nudc quyét dinh viéc cung cap
thong tin lién quan dén bi mat kinh doanh,
doi séng riéng tu, bi mat ca nhan, bi mat gia
dinh trong trudng hop can thiét vi loi ich
cong cong, sirc khoe cna cong dong theo
quy dinh cia luat co6 lién quan ma khong
can coO su dong y theo quy dinh tai khoan 1
va khoan 2 Diéu nay”.

Theo quy dinh trén, co quan nha nuoc
c6 thé cung cap thong tin rleng tu cua Ca
nhan, t6 chac cho nguol y8u cau cung cap
thong tin theo Luat Tiép can thong tin ma
khong can sy dong y caa chu thé caa quyén
“trong truong hop can thiét vi loi ich cong
cong, stc khoe cua cong dong theo quy
dinh cia luat c6 lién quan”. Muc dich
“trong truong hop can thiét vi loi ich cong
cong” lién quan t6i 1y do chinh dang dé gioi
han quyén duoc quy dinh tai khoan 2 Diéu
14 Hién phap nim 2013*°. Tuy nhién, quy
dinh trén vin chwa rd rang vé tham quyén
cung cap thong tin riéng tu. Day co thé 1a
biéu hién cua tham quyén hanh chinh tay
nghi ciia ngudi ding dau co quan nha nudce
— quyét dinh cung cap théng tin sau khi can
nhic, danh gia cac ly do, bién phap “can
thiét vi loi ich cong cong, sic khoe cia
cong dong theo quy dinh cua ludt cé lién
quan”. Theo cach hiéu nay, ngudi dung dau
co quan nha nudc c6 chirc nang nhu mot co
quan tai phan hién phap: Giai quyét su xung
dot gitra quyén riéng tu va quyen tlep can
thong tin. Trong trudng hop quyén tiép can
thong tin dugc wu tién bao V€, ngudi dung
dau co quan s& cong bd thong tin riéng tu
theo yéu cau, hay néi cach khac quyén riéng
tu bi gigi han “vi loi ich cong cong” va vi
bao vé quyén khac quan trong hon. Nguoc

45 “Quyén con ngudi, quyén cong dan chi cé thé bj
han ché theo quy dinh cua lut trong truong hop can
thiét vi ly do quéc phong, an ninh qudc gia, trat ty, an
toan xa hoi, dao dirc x4 hoi, stirc khoe cua cong dong”.
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lai, ngudi dung dau co quan s& tir chbi cong
bé thong tin riéng tu néu cho rang viéc cong
b thong tin d6 khong “can thiét vi loi ich
cong cong, stc khoe cua cong dong theo
quy dinh cua luat c6 lién quan”.

Nhu viy, tham quyén quyét dinh linh
hoat va vai trd can bang quyén-loi ich cta co
quan hanh chinh ngay cang duoc quy dinh va
ap dung nhiéu hon trong phap luat Viét Nam.
biéu nay dat ra nhu cAu can nhan dién rd hon
cac loai tham quyén tiy nghi ndy va xay
dung co ché kiém soat thich hop.

(3) Thiic ddy trinh tw cong bang hanh
chinh nham kiém sodt manh mé hon hoat
dong hanh chinh

Tai Hoa Ky, Luat Tha tuc hanh chinh
(Administrative Procedure Act - APA) duogc
ban hanh vao nim 1946 nhu 13 mot nhu cau,
mot cong cu dé kiém soat NNHCPT mot
cach manh mé& hon*. Luat Thu tuc hanh
chinh da quy dinh hang loat nhitng yéu cau
vé thu tuc trong hoat dong hanh chinh va
hoat dong tai phan hanh chinh, bao gém:
Can nhic dén su thuén tién cho duong su
tham gia giai quyét vu viéc; cung cép cho
duong su ddy du thong tin lién quan dén
ban chat vy viéc va cac van dé phap 1y can
thiét; duong sy dugc giai thich vé cac quyét
dinh trong vu viéc; cac 1ap luan chinh va két
luan phai dufoc néu rd trong hd 503 duong su
duoc cung cip hd so g1a1 quyet vu viée dé
6 thé lam can ct khiéu kién vé sau; tao co
hoi cho duwong su cung cdp bing chimg, ¥
kién bao vé va phan dbi, d6i chat; dam bao
quyén c6 ludt su cua duong su; Xem xét vu
viéc trong thoi gian hop 1y; xem xét day du

46 Peter Cane, An Anglo-American Tradition, trong
sach: Peter Cane Peter Cane, Herwig Ch Hofmann,
Eric C Ip, Peter L Lindseth (eds), Oxford Handbook
of Comparative Administrative Law, Oxford
University Press, 2021, tr. 16-17; Adrian Vermeule,
The Administrative State: Law, Democracy, and
Knowledge, tldd, 2015.
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chtng ¢t trude khi dua ra quyét dinh; nguoi
ra quyét dinh phai 1a nhitng thdm phan hanh
chinh vo6 tu va ban doc lap; nhirng nhan vién
da tham gia v6i tu cach 1a nguoi diéu tra
hay nguoi cdo budc khong duge la nguoi
xem Xxét quyét dinh vu vi¢c; duong su co
quyén khiéu nai noi bd; duong su c¢6 quyén
khiéu kién ra co quan tai phan doc 1ap*’.

Céc quy dinh trén trong Luat Thu tuc
hanh chinh cia Hoa Ky thuc ra cling da
dugc thé hién trong phép ludt cua nhiéu
quéc gia khac, ciing nhu phan anh tu tudng
vé trinh ty cong bang hanh chinh
(administrative due process) va quyén xét
Xt cong bang trong thu tuc hanh chinh?®,
Han Quéc cling ban hanh Luat Thu tuc hanh
chinh vao nam 1996 - quy dinh cac thu tuc
chung cho cac hoat dong hanh chinh, cho
phép cong dan tham gia va giam sat - nham
dam bdo sy cong bé“mg, minh bach va tin cdy
trong hoat dong hanh chinh dong thoi bao
vé quyén va loi ich ctia cong dan.

So sanh véi Viét Nam, ching ta thiy
nén ludt hoc Viét Nam con it quan tdm dén
viéc 4p dung cic nguyén tic thu tuc cong
bang ddi v6i hoat dong hanh chinh tac dong
bat loi dén quyén con nguoi. Hién nay, cd
thé thiy nguyén tic thu tuc cong bang di
duoc thé hién rai rac ¢ nhiéu dao luat & muc
do nao do. Chéng han, Luat Xur ly vi pham
hanh chinh quy dinh vé trinh ty x{r phat vi
pham hanh chinh; Luat D4t dai quy dinh vé
trinh tu thu hoéi dat... Ching ta can ban
hanh mot luat vé thu tuc hanh chinh, trong
d6 ghi nhan nhitng nguyén tic co ban trong
thi tuc hanh chinh va quy dinh nhiing

47 Kenneth F. Warren, Administrative Law in the
Political System, Westview Press, 5th ed, 2011, p.
258.

48 Xem: BUi Tién Dat, Hoc thuyét trinh tw cong bang
va viéc bao vé quyén con ngueoi: Kinh nghiém quéc
té va Viét Nam, Tap chi Nghién cau lap phap, s6 11,
2015, tr. 67.

quyén thi tuc cong bang néu trén. Theo
kinh nghiém cta nhiéu qudc gia, luat vé thu
tuc hanh chinh ciing dan huéng téi kiém
soat ca hoat dong lap phap uy quyén va lap
quy cta co quan hanh chinh.

(4) Tang cuong vai tro cua tai phan
hanh chinh nham cdn bang quyén lyc cia
NNHCDT

Ba thap ky trudc, truéc bdi canh hién
tugng NNHCDT ngay cang manh mé, cac
qudc gia chau Au ciing nhin nhan diém yéu
trong co ché kiém soat 1ap quy hanh chinh.
Giandomenico Majone da chi ra bai hoc
kinh nghiém tr Hoa Ky dé kiém soat
NNHCBDT 14 can c6 sy két hop cia mot loat
cong cu: Gidm sat tor co quan ldp phép,
giam sat tir co quan hanh phép, tha tuc chat
ché, sy tham gia ctia cong ching va quan
trong nhat 13 tai phan hanh chinh manh
mé&®. Theo d6, luat hanh chinh Hoa Ky
trong thé ky XX da dic biét thic day vai tro
cta Luat Thu tuc hanh chinh (nhu phan tich
& trén) va phat trién hoc thuyét Chevron®
nham 1am co s& quan trong cho viéc gidm

sat co quan hanh chinh tir phia toa 4n°.

That vay, trong vai thap ky vua qua,
mbi quan tdm chu dao cua luat hanh chinh
trén thé giéi cling nhu Viét Nam 1a tai
phan hanh chinh, t5 tung hanh chinh
(judicial ~ review of  administrative
actions/administrative litigation)®%. Co ché

49 Giandomenico Majone, The Rise of the Regulatory
State in Europe, tldd, tr. 93-94.

50 Xem an I& Chevron U.S.A., Inc. v. NRDC, 467
U.S. 837 (1984). Trai qua 30 nam ap dung, gan day
Toa an t6i cao Hoa Ky da cham dat ky nguyén cua
hoc thuyét Chevron théng qua phan quyét Loper
Bright Enterprises v. Raimondo, 603 US 369 (2024).
51 G Viét Nam, da bit dau ¢ nghién ctu kha hiém
hoi vé chu dé nay: Nguyén Thu Trang, tldd.

52 Xem: Marc Hertogh, Richard Kirkham, Robert
Thomas, Joe Tomlinson (eds), Oxford Handbook of
Administrative Justice, Oxford University Press,
2022; Michael Harris — Martin Partington (eds),
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kiém soat hoat dong hanh chinh nha nudc
hién nay di c6 nhiéu tién bo, d6i méi,
nhung van con thién vé kiém soat hoat dong
sy vu cua co quan hanh chinh nha nudc
trong viéc ban hanh quyét dinh hanh chinh
ca biét va thuc hién hanh vi hanh chinh cu
thé. Thuc tién dit ra nhu ciu xdy dung co
ché kiém soat hoat dong hanh phép trong ca
vi€c xay dung chinh sach, ban hanh van ban
1ap phép uy quyén, 1ap quy, thim quyén tiy
nghi. Nhu ciu nay doi hoi xay dung phuong
phdp xem xét, ra soat, danh gi4 tinh hop
phap, hop 1y d6i voi hanh vi cia co quan
hanh phap, hanh chinh. Tai phan hanh chinh
c¢6 thé tién dan toi tai phan hién phap. Day
la xu huéng chung trén thé giéi ciing nhu
nhu cau ndi tai ciia Viét Nam®

(5) Nhu cau vé dp dung nguyén tdc
twong xung trong ludt hanh chinh

Nguyén tic twong ximg (proportionality)
c6 vai tro quan trong trong luat cong, luat
hién phap hién dai, va phan nao d6 cling thu
hat sy quan tam trong cong phap qubc té va
ludt dau tu qudc té. Tuy nhién, nguyén tic
tuong xtrng con chua dugc quan tdm ding
muc trong ludt hanh chinh (dac biét trong
tai phan hanh chinh)>, trong khi nguyén tic
nay khoi ngudn va chiu anh huong 16n tir

Administrative Justice in the 21st Century, Hart
Publishing, 1999; Diane Longley - Rhoda James,
Administrative Justice: Central Issues in UK and
European Administrative Law, Cavendish Publishing,
1999.

53 BUi Tién Pat, Xu huwéng mé rong sw gidm sét cua
Toa dn doi Véi cdc vin ban Ciia co quan hanh chinh
Nha nuwéc, Tap chi Toa an nhan dan, s6 17, 2023;
Bui Tién Pat, Bon thap ki doi méi va xu hwéng phét
trién cua lugt hanh chinh Viét Nam, Tap chi Luat
hoc, s6 5/2024.

% Jud Mathews, Proportionality review in
administrative law, trong sach: Susan Rose-
Ackerman, Peter L. Lindseth, Blake Emerson (eds),
Comparative Administrative Law, 2™ Edition,
Edward Elgar Publishing, 2017, p. 405.
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luat hanh chinh Parc thé ky XIX%. Pac biét
trong khoang hai thap ky gén day, cac
nghlen ciru & nhleu noi trén thé gidi nhan ra
rang nguyen tac tuo’ng xing ngay cang lan
toa t6i nhiéu hé thong phap 1y trén thé gidi,
do sy anh hudng cua chu nghia hién phap
toan cau®® (global constitutionalism) va tinh
logic chuin muc cta n6®’

O Viét Nam, nguyén tic tuong ximg da
thu hut sy quan tdm kha 16n trong lut hién
phép va luat nhan quyén trong khoang hon
mudi nam gan day®®, dic biét ké tir Hién
phap nam 2013 V01 nguyén tic giéi han
quyén con ngudi®. Chinh vi béi canh nay,
cac nghlen ciru vé nguyén tac giéi han
quyén con ngudi mdi chu yéu tim hiéu
nguyén tic tuong xung trong tai phan hién
phap. Can hiéu mot cach ding din hon la
viéc dam bdo tinh twong xting la mot “siéu”
nguyén tic — dugc 4p dung khong nhiing
trong luat hién phap, luat nhan quyén (hai
linh vyc lién quan dén tai phan hién phap),
ma con ap dung trong luat hanh chinh, luat
hinh sy, luat quéc té, luat dau tu quéc té, va
tham chi trong cac linh vuc cua luat tr®°

% A. Stone Sweet, J. Mathews, Proportionality
Balancing and Global Constitutionalism, Columbia
Journal of Transnational Law, 47(1), 2008.

% A. Stone Sweet, J. Mathews, Proportionality
Balancing and Global Constitutionalism, tldd.

5 Jud Mathews, Proportionality review in
administrative law, tldd, p. 415.

% Vi du: Bui Tién Pat, Hién phap héa nguyén tdic
gigi han quyén con nguoi: Can nhung chuwa du, Tap
chi Nghién ctu Lap phap, sé 6/2015; Nguyen Minh
Tuin (cha bién), Gisi han chinh ding doi véi quyen
con ngwoi, quyén cong dan trong phap ludt quoc té
va phap lugt Viét Nam, Nxb. Hong Durc, 2015.

5 Khoan 2 Piéu 14 Hién phap nam 2013 quy dinh:
“Quyén con ngudi, quyen cong dan chi c6 thé bi han
ché theo quy dinh cua luat trong trudng hop can thiét
vi ly do qudc phong, an ninh quéc gia, trat tu, an toan
x4 hoi, dao dirc xa hoi, stic khoe cua cong dong”.
 Bui Tien Dat, Do Giang Nam, The Horizontal
Effect: Conceptualisation and Application of
Constitutional Rights in Private Law, VNU Journal
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Nguyén tic twong xtmg dugc ap dung
rong rai trong cac linh vyc luat hoc hi¢én dai
bdi vi n6 dua ra mot hé danh gia mang tinh
logic chuan muc va cé tinh hitu dung cao.
Hé danh gia nay dua trén moi quan hé phu
hop gitra muc tiéu va phuong tién, theo do
cac hanh vi cia Nha nudc can phi hop véi
muc tiéu chinh dang ma Nha nudc mong
mudn dat dugc®?, dem lai loi ich chung 16n
nhit ma chi giéi han quyén con ngudi it
nhét c6 thé®?

Trong bdi canh NNHCDT, nhitng kinh
nghiém qudc té vé nguyén tic twong xing
trong luat hanh chinh, trong tai phan hanh
chinh s& rat hiru ich nham danh gia tinh hop
hién, hop phéap, hop 1y khi cac co quan hanh
chinh nha nuéc ban hanh van ban 1ap phap
Uy quyén, lap quy va thuc hién thim quyén
quyét dinh linh hoat. Trung Qudc, qudc gia
c6 mo hinh tai phan hanh chinh tuong tu
Viét Nam, cling da it nhiéu vén dung
nguyén tic twong ximg trong kiém soat
thim quyén tiiy nghi®

of Science: Legal Studies, Vol. 40, No. 1, 2024, p.
68, 71.

61 Jud Mathews, Proportionality
administrative law, tldd, p. 405.

62 Xem bén budc kiém tra tinh tuéng xting cua bién
phap gi¢i han quyén hién dinh: (i) Muc dich chinh
dang (proper purpose/legitimate aim); (ii) Su phu
hop (rational connection) cua viéc han ché quyén véi
muc dich can dat duoc; (iii) Su can thiét (necessity)
cua bién phap han ché quyén nhim dat myc dich -
bién phap kha di nhat nhim dat dwoc muc tiéu; (iv)
Su can bang (fair balance) giita loi ich thu dugc va
thiét hai tir viéc han ché quyén (Bui Tién Dat, Hién
phap hoa nguyén tdac gidi han quyén con nguoi: Can
nhung chuwa du, t1dd, tr. 8-9).

63 Cheng-Yi Huang, David S. Law, Proportionality
Review of Administrative Action in Japan, Korea,
Taiwan, and China, trong sach: Francesca Bignami,
David Zaring (eds), Comparative Law and
Regulation: Understanding the Global Regulatory
Process, Edward Elgar, 2014, tr. 322-332.

review in

4. Két luan

Sy phat trién ctia luat hanh chinh hién
dai thuong gan vé6i hién twong NNHCDT —
su hién dién phé bién cta céc co quan hanh
chinh chuyén biét trong bo may hanh phap,
duoc trao quyén ban hanh va thuc thi cac
quy tic, quy dinh nham quan 1y va diéu tiét
cac hoat dong kinh té, xa hoi. Cac co quan
hanh chinh nay c6 quyén han dit ra cac quy
pham, dong thdi c¢6 quyén han thi hanh va
phan xir vi pham, tranh chap lién quan dén
cac quy pham.

Trong bdi canh chung vé NNHCDT trén
pham vi toan cu, Nha nude Viét Nam cling
it nhiéu thé hién tinh chét cia mot NNHCDT,
khi cac co quan hanh chinh nha nudc c6 chuc
ning thuc hién quyén hanh phap, dong thoi
thuc hién quyén 1ap phap mot cach dang ké
thong qua lap phap iy quyén va lap quy va
thye hién ca mot phan quyén tu phap nhu xir
phat vi pham hanh chinh.

Tuong tu nhiéu qudc gia khac, hién
tuong NNHCPT xuat hién ¢ Viét Nam 1a
phil hop véi hoan canh phat trién nén kinh
té thi truong va xdy dung Nha nuée phéap
quyén tir Poi Méi 1986 va ciing phu hop
v6i cai cach nén quan tri qudc gia hién nay.

Béi canh nay doi hoi can nhan dién ro
mot sd xu thé van hanh cua Nha nudc va
phap luat gin v6i NNHCDT nhu co ché
kiém soat hiéu qua d6i v6i su gia ting lap
phap uy quyén, lap quy, tham quyén quyét
dinh linh hoat va vai trd cén bang quyén-loi
ich ctia co quan hanh chinh, thac day trinh
ty cong bang hanh chinh nhim kiém soét
manh mé& hon hoat dong hanh chinh, ting
cuong vai tro ciia tai phan hanh chinh nham
can bang quyén luc nha nudc va nhu ciu vé
ap dung nguyén tic twong xung trong luat
hanh chinh.
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