BAN VE TIEU CHIi XAC PINH
“KINH DOANH BAT PONG SAN QUY MO NHO”,
“KHONG NHAM MUC PiCH KINH DOANH”
VA “DUOGI MUC QUY MO NHO”

Diing Quéc Anh’”

Tém tit: Ludt Kinh doanh bat dong san nam 2023 va Nghi dinh $6 96/2024/NP-CP
sir dung tiéu chi xdc dinh “kinh doanh bat dong san quy mé nhé”, “khéng nham muc
dich kinh doanh”, “dwéi mirc quy mé nhé” dé xdc dinh ca nhdn kinh doanh bdt déng
sdn, té chike, cd nhan ban, cho thué, cho thué mua nha 6, cong trinh xdy dung, phdn dién
tich san xdy dung trong cong trinh xdy dung co thugc dién phai thanh ldp doanh nghiép
kinh doanh bat déng san hay khéng, cé phdi tudn thi cdc quy dinh cua Luat Kinh doanh
bdt dong san hay khong. Tuy nhién, cdc tiéu chi ndy dang c6 mot s6 bat cdp, tao nén s
bat céng, anh hwong 1om dén sw canh tranh giita cdc chi thé tham gia thi truong bat
déng san, gdy that thu ngdn sich nha mde... Bai viét phan tich nhitng han ché trong
quy dinh hién hanh, chi ra nhitng 16 hong phdp 1y ¢6 thé bi loi dung, dong thoi dé xudt
sira doi Ludt Kinh doanh bat déng san nam 2023 va Nghi dinh 56 96/2024/ND-CP nham
i1 han pham vi giao dich dwoc xem la “kinh doanh bat dong san quy mé nho”, “khong
nham muc dich kinh doanh”, “dwéi mirc quy mé nhé”, dam bdo cong bang, kiém sodt
dau co va tang hiéu qua qudn Iy nha mide.

Tir khéa: Kinh doanh bat dong san quy mé nhé; ban, cho thué, cho thué mua nha o,
cong trinh xdy dwng khéng nham muc dich kinh doanh, dwdi mirc quy mé nho.

Abstract: The 2023 Law on Real Estate Business and Decree No. 96/2024/ND-CP
rely on the criteria of “small-scale real estate business”, “not for business purposes”
and “below small scale” to determine whether individuals conducting real estate
transactions and organizations and individuals selling, leasing or lease-purchasing
houses, construction works and floor areas in construction works are required to
establish a real estate business enterprise and to comply with the provisions of the Law
on Real Estate Business. However, these criteria are imperfect; they risk creating
unfairness, significantly distorting competition among entities participating in the real
estate market and leading to loss of state budget revenue. The article analyzes the
limitations of the current regulations, identifies legal loopholes that may be exploited,
and proposes amendments to the 2023 Law on Real Estate Business and Decree No.
96/2024/ND-CP to narrow the range of tramsactions classified as “small-scale real
estate business”, “not for business purposes” or “below small scale”, thereby ensuring
fairness, controlling speculation and enhancing the effectiveness of State management.

Keywords: Small-scale real estate business; sale, lease and lease-purchase of
houses; construction works not for business purposes; below small scale.

“ThS., Giam dbc Cong ty Luat trach nhiém hitu han DAt Luat.
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1. Pit vin dé

Luat Kinh doanh bit dong san
(KDBDS) nim 2006, 2014 va 2023 déu quy
dinh t6 chirc, ca nhan® khi KDBDS phai
thanh 1ap doanh nghiép hoac hgp tac xa,
lién hiép hop tac xa - dugc bd sung theo
Luat KDBPS nim 2023 — c6 nganh, nghé
KDBDS (sau day goi chung la doanh
nghiép)?. Tuy nhién, tr Ludt KDBDS nim
2014, t6 chuc, ho gia dinh, ca nhan ban,
chuyén nhuong, cho thué, cho thué mua bat
dong san (BDS) quy m6 nhd, khong thuong
xuyén thi khong phai thanh 1ap doanh
nghiép. Luat KDBDS niam 2023 tiép tuc mo
rong quy dinh khong phai thanh 1ap doanh
nghiép d6i v6i ca nhan KDBPS quy md
nho; t6 chirc, ca nhan ban nha &, cong trinh
xdy dung, phan dién tich san xay dung trong
cong trinh xay dung (cong trinh xay dung,
phan dién tich san xay dung trong cong
trinh x4y dung dugc goi chung 1a CTXD)
khong nham muc dich kinh doanh hoic ban,
cho thué, cho thué mua nha ¢, CTXD duéi
murc quy mo nho.

Nhu vdy, bén canh ti€u chi “khong
thuong xuyén” tai Luat KDBDS nam 2014,
ca Luat KDBDS nam 2014 va Luat KDBDS
nim 2023 déu st dung tiéu chi “quy mé

1 pé phu hop voi quy dinh cua B luat Dan sy nim
2015, Luat KDBDS nam 2023 khong con xem “hd
gia dinh” 1a mot cha thé tham gia giao dich nhu quy
dinh twong ng tai Luat KDBDS nam 2006 va nam
2014.

2 Khoan 1 Diéu 8 Luat KDBDS nam 2006 (c6 hiéu
lyc tr ngdy 01/01/2007, hét hiéu lyc ngay
01/7/2015); khoan 1 Diédu 3 Nghi dinh s
153/2007/NDB-CP ngay 15/10/2007 cua Chinh phu
quy dinh chi tiét va huéng dan thi hanh Luat
KDBDS (hét hiéu luc ngay 01/11/2015). Khoan 1
Pidu 10 Luat KDBDS nim 2014 (co hiéu luc tir
ngay 01/07/2015, hét hiéu luc tir ngay 01/8/2024)
[(sira ddi, bd sung tai diém a khoan 2 Diéu 75 Luat
Piu tr ndm 2020 (c6 hiéu lyc trr ngay 01/01/2021)].
Khoan 1 Piéu 9 Luat KDBDS nim 2023 (co6 hiéu luc
tir ngay 01/8/2024).
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nhé” dé xac dinh giao dich BDS c6 thudc
dién phai thanh lap doanh nghiép hay
khong. Tuy nhién, dé xac dinh giao dich
BDS c6 phai 1a “quy mé nho”, “khong
thwong xuyén” hay khong, Luat KDBDS
nim 2014 va cac vin ban hudng dan thi
hanh khong dinh luong gia tri giao dich, )
lan ban, chuyén nhuong, cho thué, cho thué
mua BDS?; con Luat KDBPS niam 2023 va
vin ban huéng dan thi hanh* dinh luong gia

3 pidu 5 Nghi dinh sé 76/2015/ND-CP ngay
10/9/2015 cua Chinh phu quy dinh chi tiét thi hanh
mot sb didu cua Luat KDBDS (c6 hiéu luc tir ngay
01/11/2015, hét hiéu lyc tir ngay 01/3/2022) quy
dinh 07 trudng hop t6 chic, ho gia dinh, c4 nhan
ban, chuyén nhuong, cho thué, cho thué mua BDS
dugc xem 14 quy md nho, khong thuong xuyén.
Trong d6, bao gdbm truong hop ban, chuyén nhugng,
cho thué, cho thué mua BDS ma khong phai do dau
tu du an BDS dé kinh doanh; dau tu xay dung nha ¢
dé ban, cho thué, cho thué mua ma khdng phai thanh
lap doanh nghiép theo quy dinh ciia phép luat vé nha
&; béan, chuyén nhuong, cho thué, cho thué mua BDS
thuéc s¢ hitu cua minh; ho gia dinh, ¢4 nhan ban,
chuyén nhuong, cho thué, cho thué mua BPS do dau
tu dy an BDS dé kinh doanh nhung dy an c6 tong
muc dau tu dudi 20 ty ddng (khong tinh tién st dung
dat). Piéu 5 Nghi dinh sé 02/2022/ND-CP ngay
06/01/2022 ciia Chinh phii quy dinh chi tiét thi hanh
mot sé diéu cua Luat KDBDS (c6 hiéu luc tir ngay
01/3/2022, hét hiéu luc tr ngay 01/8/2024), quy dinh
6 truong hop to chic, ho gia dinh, c4 nhin bén,
chuyén nhuong, cho thué, cho thué mua BDS duoc
xem la quy mé nho, khong thuong xuyén. Trong do,
bao gom truong hop bén, cho thué, cho thué mua
nha, CTXD thudc quyén so hiru hop phap, chuyén
nhuong, cho thué, cho thué lai QSDP thudc quyén
su dung hop phap cta minh; ban, cho thué, cho thué
mua, chuyén nhuong BDS do minh diu tr xay dung
ma khong phai la du 4n dau tr xdy dung BDS dé
kinh doanh theo quy dinh cta phép luat. Nhu vay, ca
2 Nghi dinh huéng dan Luat KDBDS nim 2014 déu
khéng sur dung gia tri giao dich hay s6 lan giao dich
dé xac dinh hoat dong bén, chuyén nhuong, cho thué,
cho thué mua BDS c¢6 phai 1a quy md nho, khéng
thuong xuyén hay khéng.

4 Nghi dinh s6 96/2024/ND-CP ngay 24/7/2024 cua
Chinh phu quy dinh chi tiét mot sé diéu cua Luat
Kinh doanh bat dong san (Nghi dinh s6 96/2024/ND-
CP), c6 hiéu luc tir ngay 01/8/2024.
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tri giao dich bang s tién va sb lan giao
dich. Nhu noi dung phan tich dudi day, cac
tiéu chi xéc dinh thé ndo 1a “kinh doanh bt
déng san quy mé nhé”, “khéng nham muc
dich kinh doanh”, “dwoi murc quy mé nho”
con nhiéu bét cap, duoc hiéu theo nhiéu
cach khac nhau. Tur do, tao nén sy bat cong
16n vé thué gitra chu thé nop thué 13 ca nhan
va to chuc, khong khuyén khich c4 nhan
thanh 1ap doanh nghiép, lam anh hudng dén
muc tiéu dén nam 2025 Viét Nam co
khoang 1,5 triéu doanh nghiép dugc Chinh
phu dé ra®.

Hon nita, khodn 4 Diéu 9 Luat KDBDS
nam 2023 con quy dinh truong hop to chire,
c4 nhan ban nha &, CTXD “khéng nham
muc dich kinh doanh” hoac ban, cho thué,
cho thué mua nha 6, CTXD “dwdi mirc quy
mé nho” thi “khéng phai tudn thu cdac quy
dinh cua Luat nay”; khac voi Luat KDBDS
nam 2006, nam 2014 khi khong quy dinh
giao dich ban, chuyén nhuong, cho thué,
cho thué mua BDS quy md nhd, khong
thuong xuyén khong phai tuan thu quy dinh
cua Luat KDBDS. “Khong phai tudn thu
cac quy dinh ciia Ludt nay” duoc hiéu 1a
khong phai tuan thi cac diéu kién vé chi
thé kinh doanh, diéu kién vé BDS dua vao
kinh doanh, cong bé thong tin, str dung hop
dong theo mAu... véi nhitng quy dinh rét
chit chg, kho dap tng, 1am han ché diéu
kién kinh doanh, lam tang chi phi tuan thu
phap luat. Theo do, viéc quy dinh cho phép
giao dich “khéng nham muc dich kinh
doanh”, “dudi mirc quy mé nho” thi
“khong phai tudn thu cac quy dinh cua Ludt

5 Nghi quyét s6 45/NQ-CP ngay 31/3/2023 cua
Chinh phu ban hanh Chuong trinh hanh dong cua
Chinh phua tiép tuc thyc hién Nghi quyét s6 10-
NQ/TW ngay 03/6/2017 Hoi nghi lan thir nim Ban
Chép hanh Trung wong khoa XII v& phat trién kinh té
tu nhan tré thanh mot dong luc quan trong cua nén
kinh té thi truong dinh huéng xa hoi cha nghia.

nay” tao nén sy bit cong khong chi giira cac
chu thé tham gia thi truong BPS ma con
giita cac cha thé tham gia thi truong BDS
v6i cac nhom nganh kinh t& khac®, anh
huong 16n dén su canh tranh, 1am méo mé
hoat dong KDBDS, tao “ké ho” cho hoat
dong KDBDS trai quy dinh, gay bat loi cho
nhiéu chu thé tham gia giao dich.

2. Mot s6 bat cap lién quan dén tiéu
chi xac dinh “kinh doanh bdt dpng sdn
quy md nhé”, “khéng nham muc dich
kinh doanh”, “dwéi mac quy mo nhe”

2.1. Tiéu chi xdc dinh “kinh doanh bat
dgng san quy md nhé” dwec hiéu khac
nhau

Khoan 3 Diéu 9 Luat KDBDS nim
2023 quy dinh “cd nhdn kinh doanh bt
dong san quy mo nho thi khong phai thanh
ldp doanh nghiép kinh doanh bat dong
san”. Theo hudng dan tai khoan 1 Diéu 7
Nghi dinh s6 96/2024/ND-CP, ¢4 nhan dugc
xem la KDBDS quy mo6 nhd khi dap tng
dong thoi 02 yéu cau 1a (i) Khong thudc
truong hop phai lap du 4n dau tu theo quy
dinh cua phap luat vé xay dung, nha ¢; va
(i) Khong thudc truong hop c6 gia tri qua
300 ty dong trén mot hop dong va c6 sb lan
giao dich qua 10 1an trong mot ndm; trudng
hop giao dich 01 lan trong mdt niam thi
khong tinh gid tri. Nhu vay, theo Luat
KDBDS nim 2023, néu BPS “thudc trieong
hop phdi ldp dw dn dau tw”, c& nhan khdng
dugc xem 13 KDBBS “quy mé nhé” bat ké
tong mirc dau tu ciia du 4n BPS 1a bao
nhiéu, bat ké sd lan giao dich 1a bao nhiéu.

Trong khi do, dé dugc xem 1a giao dich
BDS “quy mo nho”, Luat KDBDS nam

6 Van ban sb 81/2024/CV-HoREA ngay 27/6/2024
cta Higp hoi Bat dong san Thanh phd Ho Chi Minh
V/v Bé nghi quy dinh “kinh doanh bdt déng san quy
mé nhé c6 tong doanh thu khéng qué 100 ty dong va
c6 so lan ban, chuyén nhwong khong qua 10 lan
trong mgt nam”.
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2014, Nghi dinh s6 76/2015/ND-CP, Nghi
dinh s6 02/2022/ND-CP chi st dung tiéu
chi BDS ¢6 thudc du 4n dau tu BDS dé kinh
doanh hodc téng muc dau tu caa dy an dau
tu BDS dé kinh doanh (Nghi dinh sd
76/2015/ND-CP) ma khong xét dén sé lan
va gia tri giao dich nhu Luat KDBDS nam
2023 va Nghi dinh s6 96/2024/ND-CP. Cu
thé, theo Luat KDBPS nam 2014, chi can
BDS khong thudc du 4n dau tu BDS dé kinh
doanh hodc thudc du an dau tu BDS dé kinh
doanh ma cé tong muc dau tu dudi 20 ty
ddng, thi bat ké gia tri giao dich, sb lan giao
dich, hoat dong bén, chuyén nhuong, cho
thué, cho thué mua BBS déu duoc xem la
“quy moé nho”.

Luat Xay dung nim 2014’, Luat Nha &
nim 20238 quy dinh c4 nhan xiy dung nha
& riéng 16°, nha ¢ tir 2 tang trd 1én va co quy
mo dudi 20 can ho ma tai mdi ting c6 thiét
ké, xay dung cin ho dé cho thué khong
thudc truong hop phai 1ap du an dau tu.

Tuy nhién, diém a khoan 1 Diéu 7 Nghi
dinh s6 96/2024/ND-CP khéng lam rd cha
thé cta cum tr “khéng thudc trwong hop
phdi ldp di dn dau tw” trong khi diém b
khoan 2 Diéu 7 Nghi dinh s6 96/2024/ND-
CP xéc dinh rd chi thé 1a “cd nhdn” trude
cum tu “khong thuoc truong hop phai lap
dw én dau tie (...)”. Tt d6, dan dén quy dinh
“khéng thudc truong hop phdi ldp dw dan
ddu tw” c6 thé duoc hiéu khac nhau.

Cu thé, néu BDS thudc dién phai lap du
an dau tu (vi dy, ca nhan xay dung nha & tir 2
tﬁng trd 1én, voi moi téng c6 can ho dé ban,

7 Khoan 26 Diéu 3 Luat Xy dung nim 2014 (sira
d6i boi khoan 10 Diéu 1 Luat Xay dung sira d6i nim
2020).

8 Khoan 3 Diéu 57 Luat Nha ¢ nim 2023; khoan 1
DPidu 4 Thong tu sd 05/2024/TT-BXD ngay
31/7/2024 cua Bo truong Bo Xay dung quy dinh chi
tiét mot sé diéu cua Luat Nha o.

9 Khoan 2 Diéu 2 Luat Nha & nam 2023.
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cho thué mua hoic két hop ca hai; hodac nha
& tir 02 tang trd 1én co tir 20 can ho trd 1én dé
cho thug; hodc dudi 20 cin ho nhung mdi
tang c6 can ho dé ban, cho thué mua theo
khoan 1, khoan 4 Diéu 57 Luat Nha & nim
2023) nhung ca nhan chi la ngudi mua di ban
lai, khong phai 1a cha dau tu®®, thi phap luat
chua quy dinh rd ca nhan do c6 dugc xem la
kinh doanh BPS quy m6 nho hay khong.

Néu hiéu BDS “khéng thudc truong
hop phdi lgp dw dan dau tw” bao gdm ca
BDS do c4 nhan KDBDS lam chi dau tu
1an BDS khéng do c4 nhan KDBDS lam chu
dau tu, thi pham vi KDBDS cua ¢4 nhan dé
dugc xem la KDBDS quy mo6 nhd bi thu
hep lai ¢ loai hinh BPS khong thudc truong
hop phai 1ap du 4n dau tu, ma khong bao
gom céc loai BDS dua vao kinh doanh theo
Diéu 5 Luat KDBDS nim 2023 va Diéu 3
Nghi dinh s6 96/2024/ND-CP.

Mac du vay, & goc do logic, tac gia cho
rang tiéu chi “khéng thudc truong hop phdi
Idp dir dn ddu te” chi ap dung d6i voi BPS
do c4 nhan lam chu diu tw va c4 nhan
KDBDS nay, khong ap dung ddi véi BDS
do c4 nhan mua hodc thué rdi ban, cho thué
lai, ké ca BDS d6 thudc truong hop phai 1ap
dy 4n dau tu ma ca nhan béan, cho thué BDS
khong phai 1a chi dau tu. Cach giai thich
nay phu hop voi quy dinh vé trudng hop
ban, chuyén nhuong, cho thué, cho thué
mua BDS khong phai thanh 18p doanh
nghiép KDBPS tai khoan 1 Piéu 5 Nghi
dinh s6 76/2015/ND-CP (c6 gin vé&i cum tir
“khéng phai do dau tw dw dn bat dong san
dé kinh doanh”, “do dau tw dir dn bdt dong
san dé kinh doanh” sau chu thé thuc hién);
khoan 6 Diéu 5 Nghi dinh sé 02/2022/ND-
CP (c6 gin véi cum tir “do minh dau tw xdy
dung ma khéng phdi la dy dn dau t xdy
dung bdt déng san dé kinh doanh” sau chi

10 Khoan 9 Piéu 3 Luat Xay dung nim 2014,
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thé thuc hién) nhu duoc trich din néu trén.
Ngoai ra, cach hiéu nay ciing nhit quan voi
quy dinh vé giéi han gia tri va sb lan giao
dich & dugc xem 1a kinh doanh BPS quy
mod nhd nhu phan tich dudi day.

2.2. Tiéu chi xdc dinh “khéng nham
Muc dich kinh doanh” mo hé, tgo ra nhiéu
ké ho

Khoan 4 Diéu 9 Luat KDBDS nim
2023 quy dinh “t6 chike, cd nhdn ban nha 6,
céng trinh xdy dwng, phan dién tich san xdy
dung trong cong trinh xdy dung khong
nham muc dich kinh doanh” thudc trudong
hop khong phéi thanh 1dp doanh nghi¢p
KDBDS. Theo khoan 2 Piéu 7 Nghi dinh sd
96/2024/Nb-CP, viéc ban nha ¢, CTXD
dugc xem 13 “khéng nham muc dich kinh
doanh” Khi “ca nhan khong thuéc truong
hop phdi lgp dw én dau tw theo quy dinh
ciia phdp ludt vé xdy dwng, phdp ludt vé nha
67, “Té chirc khéng thudc truong hop cé
gid tri qud 300 ty dong trén moét hop dong
va ¢é s6 lan giao dich qud 10 lan trong mét
nam. Trwong hop giao dich 01 lan trong
mot nam thi khong tinh gia tri”.

Tuy nhién, Luat KDBDS nam 2023
khong giai thich thé nao 1a “khéng nham
muc dich kinh doanh”. Néu dya trén dinh
nghia “kinh doanh bdt déng san” 13 “nham
muc dich sinh loi”l “nham muc dich fim
kiém loi nhugn” thi c6 thé suy luan
“khéng nham muc dich kinh doanh” 1a
khong nhim muc dich “tim kiém lpi
nhudn”. Tuy nhién, tiéu chi nay khéng r6
rang, vi hoat dong ban nha ¢, CTXD du vi
kinh doanh hay khong, vé ban chat van 1a
hoat dong mua ban. Hon nira, viéc ban nha
&, CTXD c6 nham muc dich kinh doanh,

11 Khoan 2 Piéu 4 Luat KDBDS niam 2006, khoan 1
Piéu 3 Luat KDBDS niam 2014, khoan 1 Diéu 3 Luat
KDBDS niam 2023 giai thich khai niém “KDBDS”
déu c6 diém chung 1a nhdam muc dich sinh lgi/tim
kiém loi nhuan.

nhdm muc dich tim kiém lgi nhun hay
khong, thi chi c6 chu thé thuc hién giao dich
hiéu 5 va phu thudc hoan toan vao xac dinh
ctia chu thé thyc hién giao dich.

Theo do, truong hop ca nhan ban nha &,
CTXD ma “khong thudc truong hop phai ldp
dw an dau e, vi du ca nhan mua di ban lai
nha &, CTXD tai cic du an phat trién nha &
ma ca nhan d6 khong phai 1a chi dau tu, thi
phap luat khong gidi han gia tri giao dich hay
s0 lan giao dich, mién 14 c4 nhan d6 cho rang
hoat dong ban nha &, CTXD “khéng nham
muc dich kinh doanh”. Diéu ndy tao ra sy bat
hop 1y khi so sanh vé6i diéu kién xac dinh c4
nhan kinh doanh BDS quy m6 nho: Bi gioi
han gia tri va s6 lan giao dich dé duoc mién
trir nghia vu thanh 18p doanh nghiép.

Con trudng hop 14 to chirc, phap luat
quy dinh viéc ban nha &, CTXD “khong
nham muc dich kinh doanh” khi gan véi gia
tri giao dich, sb 1an giao dich cu thé ma khi
vuot qua gia tri, sé 1an nay thi phai thanh
1ap doanh nghiép, bat ké to chic c6 nham
muc dich kinh doanh hay khong.

Thém vao d6, thuat ngit “khéng nham
muc dich kinh doanh” dugc gin véi 1 hoat
dong duy nhét 1a ban nha ¢, CTXD, ma
khong bao gém cac hoat dong nhu cho thué,
cho thué mua nha ¢, CTXD nhu truong hop
t6 chirc, c4 nhan ban, cho thué, cho thué
mua nha ¢, CTXD “dwdi murc quy mé nho”.
Tir d6, c6 thé suy ra trudng hop to chirc, ca
nhan cho thué, cho thué mua nha ¢, CTXD
“khéng nham muc dich kinh doanh” thi to
chirc, c4 nhan ciling phai thanh 1ap doanh
nghi¢p, phai tudn thi quy dinh cta Luat
KDBDS nam 2023, truv khi chirng minh
dugc to chirc, c4 nhan thudc trudng hop
ban, cho thué, cho thué mua nha &, CTXD
“dwoi mirc quy mo nho” hoac ca nhan thude
truong hop KDBDS “quy mé nhé”. Diéu
nay la khé vo 1y, boi gié tri cho thué nha ¢,
CTXD thudng thap hon gia tri ban va khong
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phai hoat dong cho thué nha ¢ nao cling vi
muc tiéu kinh doanh, tim kiém loi nhuan®?.

12 Théng thuong, viéc thué nha & dé cho thué lai 1a
nham kinh doanh, tim kiém loi nhuan. Tuy nhién,
cling khong loai trir truong hop doanh nghiép thué
lai nha & cua t chrc/ca nhan rdi cho ngudi lao dong
thué lai nham hd tro ngudi lao dong on dinh chd &
ma khdng nhim muc dich tim kiém loi nhuan truc
tiép tr hoat dong. Ching han, trudng hop doanh
nghiép, hop tac xa, lién hiép hop tac xa trong khu
cdng nghiép thué nha luu tra céng nhan trong khu
cdng nghiép dé b tri cho ca nhan 1a cong nhan cua
doanh nghiép, hop tac x&, lién hiép hop tac xa minh
trong khu cbng nghiép do6 thué lai theo quy dinh tai
khoan 7 Diéu 78, Muc 3 Chuwong VI Luat Nha & nim
2023. Mic du vay, cac truong hop khdng chiu su
diéu chinh cua Luat KDBDS nam 2023 (khoan 2
Diéu 1) lai khéng bao gom trudng hop doanh nghiép,
hop tac x4, lién hiép hop tac xa thué nha luvu tri cong
nhan trong khu céng nghiép dé bé tri cho c& nhan 1a
cdng nhan cua doanh nghiép, hop tac xa, lién hiép
hop tdc x&@ minh trong khu cdng nghiép d6 thué lai.
Thém vao do, cac truong hop khdng phai tuan thu
Luat KDBDS nam 2023 theo quy dinh tai khoan 4
Piéu 9 Luat KDBDS nim 2023 khong bao gdm
truong hop thué lai. Theo d6, c6 thé hiéu trong
truong hop cho thué lai nay thi té chirc cho thué lai
d6 phai c6 chirc ning KDBDS va phai dap tmg diéu
kién KDBDS theo Luat KDBDS nim 2023. C6 thé
hiéu, viéc st dung thuat ngit “cho thué” tai Luat
KDBDS nam 2023 da bao gom hoat dong cho thué
lai. Tuy nhién, Luat Nha & nim 2023, Luat Dat dai
nidm 2024 van st dung thuat ngir “cho thué lai”. Do
d6, co thé dat ra van dé lieu Luat KDBDS nam 2023
6 vo tinh bo s6t viéc quy dinh rd rang vé cho thué
lai, hay thyc té 1a da bao gom cho thué lai trong khai
niém cho thué. Néu hiéu theo hudng Luat KDBDS
nam 2023 da bao gém cho thué lai trong khéi niém
cho thué, thi khi doanh nghiép, hop tac xa, lién hiép
hop tac x& thuc hién hoat dong thué nha rdi cho thué
lai, ho van phai tuan thu diy du cac didu kién vé
KDBDS theo Luit KDBDS nam 2023. Tuy nhién,
néu cho rang Luat KDBDS niam 2023 chua bao quat
day du truong hop cho thué lai, c6 thé dan dén
khoang tréng phap ly trong viéc diéu chinh hoat
dong nay, dac biét 1a déi véi cac md hinh hd tro chd
& cho nguoi lao dong ma khdng c6 muc dich lgi
nhuan.

Lé Tuyét, Doanh nghiép san xudr mong diroc hé tror

xdy nha cho céng nhan, 10/10/2024, https://vnex
press.net/doanh-nghiep-san-xuat-mong-duoc-ho-tro-
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2.3. Tiéu chi xdc dinh “dwéi marc quy
md nhé” va “khéng nham muc dich kinh
doanh” la trung l@p véi nhau

Khoan 2 Diéu 7 Nghi dinh s
96/2024/ND-CP khong gidi han gia tri va s6
lan “giao dich” trong trudng hop ca nhan
ban, cho thué, cho thué mua nha &, CTXD
“dwéi mirc quy mé nhé” khi dap ung diéu
kién “ca nhdn khong thuoc truong hop phai
ldp dw dn dau tw theo quy dinh cia phdp
ludt vé xdy dung, phdp ludt vé nha ¢”. Quy
dinh nay tuong tu nhu truong hop ca nhan
ban nha 6, CTXD “khdng nham muc dich
kinh doanh”. Trong khi d6, ddi véi viéc xac
dinh giao dich “dwoi mirc quy mé nho” lai
gan voi gidi han gia tri va sb lan giao dich,
tuong tu nhu quy dinh ddi véi to chirc ban
nha 6, CTXD “khong nham muc dich kinh
doanh” va ca nhan KDBBS “quy mé nho ™.

Tuy nhién, td chuc, ca4 nhan ban, cho
thué, cho thué mua nha ¢, CTXD dudi muc
quy mé nhé thi ¢6 doi hoi phai dap Gmg diéu
kién “khéng nham muc dich kinh doanh”
hay khong thi phap luat khong dé cap dén.
Dua trén hanh vi duwoc mo ta trudc cum tur
“dwdi mirc quy mé nho” (chi bao gdbm ban,
cho thué, cho thué mua nha ¢, CTXD), cé
thé hiéu rang tiéu chi “khéng nham muc
dich kinh doanh” khong dugc &p dung trong
truong hop nay. Piéu nay lam cho sy phan
biét gitta hai quy dinh “khéng nham muc
dich kinh doanh” va “dwdi mirc quy mo
nho” khong con can thiét. Piém khac biét
duy nhét giira hai quy dinh nay la pham vi
hoat dong: Quy dinh “dwoi mirc quy mo
nho” &p dung cho ca ban, cho thué, cho
thué mua nha &, CTXD; trong khi quy dinh
“khéng nham muc dich kinh doanh” chi ap
dung cho hoat dong ban.

Hon theo dinh 6

nitra, Nghi

xay-nha-cho-cong-nhan-4802654.html,  truy céap
ngay 13/02/2025.
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96/2024/ND-CP, ca nhan KDBDS “quy mo
nhé”, to chitc ban nha &, CTXD “khong
nham muc dich kinh doanh” va tb chitc ban,
cho thué, cho thué mua nha &, CTXD “duwoi
mirc quy mé nhé” déu phai dap tng tiéu chi
“khong thugc truwong hO’p co gia i qua 300
ty dong trén mot hop dong va ¢ soé lan giao
dich qud 10 lan trong mét nam. Truong hop
giao dich 01 lan trong mét nam thi khéng
tinh gia tri”. Tuy nhién, Luat KDBDS nam
2023 lai quy dinh td chtre, c4 nhan ban, cho
thué, cho thué mua nha o6, CTXD “dwoi
mikc quy mé nhé” hodc “khéng nham muc
dich kinh doanh” khong phai tuan thu Luat
KDBBDS, trong khi ca nhan KDBDS quy mo
nho khong c6 ngoai 18 nay. Piéu nay dan
dén bat cap khi ca nhan KDBDS quy md
nho van phai tuan thi Luat KDBDS, trong
khi t6 chuc lai khong bi rang budc bdi céac
quy dinh tai Luat KDBDS.

2.4. Thugt ngi# “gia tri qua 300 ty
dong”, “hop dong”, “giao dich”, “trong
mét niam” dwoc hiéu theo nhiéu nghia
khac nhau

2.4.1. Vé thugt ngir “gid tri qua 300 ty
dong”

Nghi dinh s6 96/2024/ND-CP sir dung
thuat nglt “khong thuoc truong hop co gia
tri qud 300 ty dong trén mét hop dong”
thay vi thuat ngt “gid ban”, “gia cho
thué ”, “gia cho thué mua” BPS; dong thoi,
khong phan biét “giao dich” theo s6 lugng
nha ¢, CTXD ban, cho thué, cho thué mua,
ma dua trén sb lugng hop déng dé xac dinh
giao dich c6 phai la KDBDS “quy mé nho”,
“khéng nham muc dich kinh doanh”, “duwéi
mirc quy mé nhé”. Theo d6, diéu nay c6 thé
dan dén cach hiéu rang gia ban, cho thug,
cho thué mua nha ¢, CTXD trén mdt hop
dong: (i) La tong sb tién ban, cho thué, cho
thué mua nha ¢, CTXD ma mdt bén phai
thanh toan cho bén con lai khong vuot qua
s tién 300 ty dong dugc néu cu thé tai hop

ddng; (ii) La tong nghia vu thanh toan ma
mot bén phai thanh toan cho bén con lai,
bén c6 lién quan khac (nhu Nha nudc, to
churc, ca nhan khac thanh toan ho) bao gdm
ca cac khoan tién thué, tién 14i, tién phat vi
pham, tién thanh toan ho... theo mot hop
ddng khong vuot qua 300 ty dong. Theo do,
truong hop gia ban, cho thué, cho thué mua
nha ¢, CTXD trén mot hop dong (bao gém
ca cac phu luc hop d@)ng — la mdt bd phan
ctia hop dong'®) 1a it hon 300 ty déng nhung
téng nghia vu thanh toan ctia mot bén cho
bén con lai 1a 16n hon 300 ty ddng, thi
“giao dich” khong dap ung diéu kién 1a
KDBDS “quy mé nhé”, “khéng nham muc
dich kinh doanh”, “dwoi mirc quy mo nho”.
Quy dinh néu trén s& dan dén truong
hop trong mot nim ma ca nhan KDBDS, t6
chttc ban nha &, CTXD thuc hién nhiéu hon
mot giao dich BDS tai cung 1 thoi diém véi
cing mot chii thé, thi ca nhan, to chuc thay
vi ky nhiéu hop dong dbi v6i nhiéu BPS ¢
thé chon ky 1 hop dong d6i voi nhiéu BDS.
Ngoai ra, truong hop trong mdt nam cé
nhan KDBBS, t6 chirc ban nha ¢, CTXD ky
nhiéu hon 1 hop dong “c6 gid tri qud 300 ty
dong trén mét hop dong”, thi ca nhan, to
chtic ¢6 thé ky timg hop dong ddi véi timg
BDS trong pham vi khong vuot qua 10 hop
ddng trong 1 nam hodc két hop chuyén gia
trj gita cac hop ddng dé dam bao gia tri trén
mot hop dong khéng qua 300 ty dong. Nhu
vay, truong hop ca nhan, to chuc ap dung
giao dich theo cach thirc nay thi c4 nhan, to
chuc khong phai thanh lép doanh nghiép,
dugc xem la KDBDS “quy mé nho”,
“khéng nham muc dich kinh doanh”, “duwdi
muec quy mo nho”.
Vay, vi sao gia tri “giao dich” 1a con )
khong quéa 300 ty dong trén mot hop dong
ma khong phai 1a con s6 khac cao hon hodc

13 pidu 403 B luat Dan sy nam 2015.
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thip hon? Néu dua trén tidu chi doanh thu
trong nam dé xac dinh doanh nghiép siéu
nhd, nho va vura trong linh vuc thuong mai,
dich vu thi ml'Ic gia tri 300 ty dong trén mot
hop ddng 1a gap 30 lan doanh thu cua doanh
nghi¢p si€u nhd, gap 3 lan doanh thu cua
doanh nghiép nho, gap 1,5 lan doanh thu
cua doanh nghiép Vua14

Theo théng tin téng hop tai Bio céo tinh
hinh dang ky doanh nghi¢p ndm 2024 cua
Cuc Quan 1y ding ky kinh doanh - By Ké
hoach va Pau tu!®, B4o cdo tinh hinh doanh
nghi¢p gia nhdp va tai gia nhdp thi truong
nam 2024 ctia Tong cuc Théng ké'® va Séach
Tring vé doanh nghiép nho va vira do Phy
nit lam chi, trong tong sé hon 930.000
doanh nghiép dang hoat dong, thi sd luong
doanh nghiép nhé va vira chiém 98%. Theo
d6, mirc gié tri timg hop dong khong qua 300
ty dong nay 1a rat 16n so v6i doanh thu cia
da s doanh nghiép tai Viét Nam.

2.4.2. Vé thudt ngit “hop dong”

Diém b khoan 1 va diém b khoan 2
Diéu 7 Nghi dinh sb 96/2024/ND-CP su
dung thuat ngit “trén mét hop dong” ma
khong giai thich “hop dong” bao gdm cac

14 pidu 5 Nghi dinh sé 80/2021/NB-CP ngay
26/8/2021 cua Chinh phu quy dinh chi tiét va huéng
dan thi hanh mot s diéu cua Luat H3 trg doanh
nghiép nho va vira.

15 Cyc Quan 1y dang ky kinh doanh - Bo K& hoach va
déu tw, Bdo cdo tinh hinh dang ky doanh nghiép nim
2024, 06/01/2025, https://dangkykinhdoanh.gov.vn/
vn/tin-tuc/597/6818/bao-cao-tinh-hinh-dang-ky-doan
h-nghiep-nam-2024.aspx, truy cap ngay 13/02/2025.
16 Téng cuc Thdng ké, Tinh hinh doanh nghiép gia
nhgp va tai gia nhdp thi truong nam 2024,
10/01/2025, https://www.gso.gov.vn/du-lieu-va-so-
lieu-thong-ke/2025/01/tinh-hinh-doanh-nghiep-gia-
nhap-va-tai-gia-nhap-thi-truong-nam-2024/#:~:text=
T%E1%BB%95ng%20s%E1%BB%91%20doanh%2
Onghi%E1%BB%87p%20%C4%91%C4%83ng,%C
4%91%E1%BB%99ng%2050%20v%E1%BB%9Bi
%20n%C4%83m%20tr%C6%B0%E1%BB%9Bc.,
truy cap ngay 13/02/2025.
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loai hop ddng nao. Theo 46, “hop dong” cO
thé duoc hiéu bao gom hop ddng gbp vén,
hop tac ddu tu, hop tac kinh doanh, lién
doanh, lién két; hop déng mua ban, cho thué
mua nha ¢ hinh thanh trong tuong lai theo
Diéu 114, Diéu 115 Luat Nha & nam 2023,
Diéu 43 Nghi dinh s6 95/2024/ND-CP.
“Hop déng” ciing c6 thé dugc hiéu bao
gom hop ddng dit coc, 11 nhém hop dong
KDBDS theo Diéu 23, khoan 1 Diéu 44
Luat KDBPS nam 2023". “Hop dong” c6
thé duoc hiéu bao gom céc hop dong nhim
thuc hién céc quyen ctia ngudi st dung dat
tai Diéu 27 Luat Dat dai nam 202418, “Hop
dong” ciing c6 thé dugc hiéu theo nghia
rong theo quy dinh tai biéu 385 Bo luat
Dan sy nam 2015 (“la su thoa thudn giita
cac bén vé viée xdc ldp, thay doi hodc cham
dut quyen nghza vu dan su ) bao gom ca
hop dong chuyén giao quyén yéu cau,
chuyen giao nghia vu dan sy tai Muc 5
Chuong XV B¢ luat Dan sy nam 2015; hop

7. Gdm hop déng mua ban, hop ddéng thué mua nha
&; hop ddng thué nha &; hop ddng mua ban, hop
ddng thué mua CTXD, phan dién tich san xay dung
trong CTXD ¢6 cong nidng phuc vu muc dich du lich,
luu tr; hop ddng mua ban, hop ddng thué mua
CTXD, phan dién tich san xay dung trong CTXD c6
cong nang phuc vu muc dich giao duc, y té, thé thao,
van hda, van phong, thuong mai, dich vy, cdng
nghiép va CTXD c6 cong nang phuc vu hdn hop;
hop ddng thué CTXD, phan dién tich san xay dung
trong CTXD c6 cong nang phuc vu muc dich giao
duc, y té, thé thao, van héa, van phong, thuong mai,
dich vy, cdng nghiép va CTXD c6 cong nang phuc
vu hdn hop; hop ddng chuyén nhuong QSDD da c6
ha ting ky thuat trong du 4n BDS; hop ddng cho
thué, hop dong cho thué lai QSDD da ¢6 ha tang ky
thuat trong dy an BDS; hop dong chuyen nhuong
toan bo dy an BDS; hop dong chuyen nhuong mot
phan duy an BDS; hop dong chuyén nhuong hop
dong mua ban, hop dong thué mua nha 6, CTXD).

18 Bao gém hop dong chuyén nhuong, tang cho, the
chap, gop. vén bang QSDD, QSDD va tai san gén
lién véi dat; hop ddng cho thué, cho thué lai QSDD,
QSDD va tai san gin lién voi dét, hop ddng chuyén
d6i QSDD nodng nghiép.



BAN VE TIEU CHI...

ddng nguyén tic hay cac hinh thuc hop
ddng nham “lach” quy dinh vé huy dong
vbn khi cha dau tu khong dap tmg diéu kién
huy déng vén dugc ap dung phd bién trén
thi trudng nhu hop dong tu van BDS, thoa
thuan thyc hién giao dich, thoa thuan tu
vén, hop dong giit chd. ..

Mic du vay, thuat ngtr “hop déng” tal
khoan 1 Piéu 7 Nghi dinh s6 96/2024/ND-
CP duoc gin v6i cum tir “kinh doanh bdt
déng san”. Theo d6, thuat ngit “hop dong”
tai khoan 1 Piéu 7 Nghi dinh nay duogc hiéu
1a hop dong KDBDS® ma khong bao gom
hop ddng chuyén nhuong quyén sir dung dét
(QSDD), hop dong cho thué, cho thué lai
QSDDP?%; hop dong chuyén nhuong toan bd
du 4an BDS; hop dong chuyén nhugng mot
phan du an BPS?. Con thuat ngit “hop
dong” tai khoan 2 Piéu 7 Nghi dinh sb
96/2024/NP-CP dugc gin voi cac hanh vi
ban, cho thué, cho thué mua nha 6, CTXD
ma khong hiéu theo nghia rong cua khai
niém hop dong KDBDS. Theo d6, “hop
dong” tai khoan 2 duogc hiéu 1a hop dong
KDBDS ma khong bao gém hop dong
chuyén nhuong QSDD; hop dong cho thué,
hop dong cho thué lai QSDD; hop dong
chuyén nhuong toan b du an BDPS; hop
ddng chuyén nhuong mot phan du an BDS;
hop dong chuyén nhuong hop dong mua
ban, hop dong thué mua nha &, CTXD.

Nhu vy, tuy theo cha thé thuc hién
giao dich BDS la cd nhan hay td chirc, muc
dich giao dich c6 “kinh doanh bdt déng

19 Khoan 8 Diéu 3 Luat KDBDS nam 2023.

2 Piém d khoan 2 Piéu 1 Luat KDBDS nim 2023
thi Luat KDBDS niam 2023 khong diéu chinh di véi
truong hop “T6 chirc, ca nhan chuyén nhuwong, cho
thué, cho thué lgi quyén sir dung dat khong thugc
trieong hop chai dau tw kinh doanh quyén sir dung dat
dd ¢6 ha tang kj thugt trong du &n bat déng san”.

21 \/jgc chuyén nhuong toan b hoic mot phan du an
BDBS duoc ap dung cho doanh nghiép KDBDS,
khong ap dung cho cé nhan.

san” hay khong ma thuat ngit “hop dong”
dugc hiéu khac nhau.

2.4.3. Vé thudt ngi# “giao dich”

Nghi dinh s6 96/2024/ND-CP sir dung
thuat nglt “giao dich” ma khong giai thich
“gigo dich” nghia 1a gi. Theo tir dién tiéng
Viét, “giao dich” dugc hiéu 13 “mua ban,
doi chdc, ¢é quan hé lam an véi nhau”?.
Theo khoan 1 Piéu 7 Nghi dinh sb
96/2024/ND-CP, thi “giao dich” duoc gan
voi “kinh doanh bat dong san”. Theo do,
“giao dich” tai diém b khoan 1 Piéu 7 dugc
hiéu 1a cac hgp dong nham KDBDS; con
“giao dich” tai diém b khoan 2 Diéu 7 Nghi
dinh nay duoc hiéu 1a cic hop dong nham
ban, cho thué, cho thué mua nha &, CTXD
nhu dugc phan tich tai muc 2.4.2.

Nhu vay, cling 1a thuat nglt “giao dich”,
nhung tiiy theo loai hop dong KDBDS dugc
ky két ma “giao dich” dwoc hiéu theo pham
vi khac nhau nhu phan tich ¢ trén.

Mic du vay, du 1a “kinh doanh bdt
déng san” hay “khéng nham muc dich kinh
doanh” hay “dudi mirc quy mé nho” thi
thuat ngit “giao dich” déu duoc hiéu khong
bao gdom giao dich chuyén nhugng hop
dong mua ban nha ¢/CTXD, chuyén
nhuong hop dong gop von dau tu, hop tac
dau tu, hop tac kinh doanh, lién doanh lién
két theo quy dinh cua phap luat vé nha o,
phap luat vé KDBBS; chuyén nhuong
QSDD, cho thué, cho thué lai QSDD, ban
tai san gin lién voi dat theo phap luat vé dat
dai; dit coc, chuyén nhuong quyén va nghia
vu theo cac hop dong nay theo quy dinh cua
Bo luat Dan sy nam 2015 va thong 18 phd
bién trén thi truong KDBPS?. Theo d6, bat

22 Nguyén Ton Nhan, Phii Van Han, Tir dién Tiéng
Viét, Nxb. Hong Duc, 2016, tr. 419.

3 Giao dich “chuyén nhwong hop dong kinh doanh
bdt dong san” dién ra kha phd bién trong giao dich
BDS do diéu kién chuyén nhuong khong yéu cau bén
chuyén nhuong phai dwoc cdp Gidy chang nhan
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ké gia tri, sb lan giao dich chuyén nhuong,
thi gia tri, s6 lan giao dich nay khong duoc
tinh vao téng sb giao dich 10 lan trong 1
nam, khong bi gidi han muc khong qua 300
ty dong trén mot hop dong nhu trudng hop
c4 nhan KDBDS “quy mé nho” hay t6 chirc
ban nha &, CTXD “khdng nham muc dich
kinh doanh” hay ban, cho thué, cho thué
mua nha &, CTXD “dwdi mirc quy mo nho”.
2.4.4.Vé sé lan “giao dich”

Nghi dinh s6 96/2024/ND-CP sir dung
thuat ngit “giao dich”, nén c6 thé hiéu rang
c4 nhan KDBDS; td chtrc, ca nhan c6 hoat
dong ban, cho thué, cho thué mua nha &,
CTXD, thi tat ca cac hinh thtrc hop dong ma
¢4 nhan, t6 chirc ky két cho muc dich
KDBDS, ban, cho thué, cho thué mua nha
0, CTXD nhu duoc phan tich tai Muc 2.4.3,
déu duoc xem 1a “giao dich” ma khong
tach “giao dich” theo ting loai hop dong,
tung loai tai san khac nhau cting nhu khong
dua vao tinh chat cua “giao dich”. Ching
han truong hop trong 1 niam to chuc, ca
nhan ky hop dong ban, cho thué, cho thué
mua ddi voi mot nha o, CTXD (nhu trudng
hop cho thué nha ngin han trong nim va
mot nam ky nhiéu hop ddng cho thué 1 cin
nha); ky nhiéu hop dong ddi véi mot nha &,
CTXD hay ky nhiéu hgp dong d6i véi nhidu
nha &, CTXD khéac nhau, thi mdi hop dong
dugc ky duoc xem 1a mét “giao dich”.

Tuy nhién, nhu ndi dung phén tich néu
trén, ndi ham thudt nglt “giao dich” duoc
hiéu khac nhau tiy theo tinh chit cua hoat

guyen sir dung dét, quyén so hitu tai san gan lién véi
dat méi dugc chuyén nhuong; thu tuc chuyén
nhuong chi can chi dau tu xac nhan (khi dap @ng cac
diéu kién nhat dinh) ma khong phai théng qua co
guan c6 tham quyén nhu truong hop ding ky bién
dong dét dai, nén thu tuc didn ra nhanh chéng, diéu
kién d& dang hon so véi trudng hop BBS di co Gidy
ching nhan quyén sir dung dat, quyén sé hitu tai san
gan lién véi dat; va nhat 12 khong phat sinh 16 phi
truéc ba 0,5% gia ban.
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dong ma t6 chirc, ca nhan thyuc hién 1a “kink
doanh bat dong san” hay “khéng nham muc
dich kinh doanh” hay “ducdi mirc quy mo
nho”. Theo do, gia sur trong nam, ca nhan,
t6 chirc vira thuc hién “giao dich” “kinh
doanh bat dong san”, vura thuc hién “giao
dich” “khong nham muc dich kinh doanh”,
vua thuc hién “giao dich” “dwoi mirc quy
mo nho”, thi cac “giao dich” khac tinh chat
nay co6 thé dugc hiéu 1a phai tach riéng ra
theo tung loai “giao dich” dua trén tinh
chat cua “giao dich” chir khong phai cong
chung cac “giao dich” lai v6i nhau do phap
luat da c6 su phan biét truong hop “kinh
doanh bdt dong san”, “khéng nham muc
dich kinh doanh ™, “dwdi mirc quy mo nho ™.

Hon nira, truong hop cé nhan ban nha ¢,
CTXD “khong nham muc dich kinh doanh”,
ban, cho thué, cho thué mua nha ¢, CTXD
“dwdi mirc quy mé nho”, thi cac “giao dich”
nay khong tinh s6 1an, gia tri “giao dich” Khi
ca nhan khong thudc truong hop phai lap du
an dau tu. Trudng hop ca nhin ban nha o,
CTXD nham muc dich kinh doanh hodc ban
nha ¢, CTXD “khong nham muc dich kinh
doanh” hoac ban, cho thué, cho thué mua
nha & “dwoi mirc quy mé nho” nhung ca
nhan thudc dién 1dp du an dau tu, thi s lan
va gia tri “giao dich” phai dugc tinh. Theo
do6, trong 1 ndm néu c4 nhan thuc hién hon
10 “giao dich” nhung khong cung loai “giao
dich” thi dugc xem la khong qua 10 “giao
dich” trong mot nam. Tuong tu cho t churc,
phap luat co su phan biét trudng hop t6 chic
ban nha ¢, CTXD “khong nham muc dich
kinh doanh” va t6 chirc ban, cho thué, cho
thué mua nha &, CTXD “dwoi mirc quy mo
nhé” du st dung chung tiéu chi vé gia tri va
s6 lan “giao dich”. Theo do, “giao dich”
ctia to chtre ciing duge hiéu 1a phai phan loai
tiy theo tinh chat cia “giao dich” tuong tu
nhu c4 nhan.
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Mait khac, cling co thé c6 cach hiéu
rang, cac “giao dich” du khac tinh chét
nhung c¢6 dic diém chung déu do t6 chic,
c4 nhén thue hién, c6 d6i tuong “giao dich”
12 nha &, CTXD, nén can phai gdp chung lai
v6i nhau dé xac dinh téng “giao dich”
trong nam. Hon nira, phap ludt sir dung cum
tr “so lan giao dich”, tac 1a chi xac dinh
dén yéu t6 s6 luong ma khong xem xét dén
tinh chat cia “giao dich”.

Vay, vi sao sb lan “giao dich” 1am co
s0 xac dinh ca nhan KDBDS “quy mo nho”,
t6 chtc, c4 nhan ban nha ¢, CTXD “khdng
nham muc dich kinh doanh”, bén, cho thué,
cho thué mua nha 6, CTXD “dwoi mirc quy
mé nhé” 1a 10 lan trong mot nam ma khong
phai 14 con sé khac hay tai sao “trwong hop
giao dich 01 lan trong mét nam thi khéng
tinh gid tri”, ké ca giao dich thudc trudng
hop dugc xem la KDBDS “quy moé nho”,
ma khong phai 14 con s6 khac.

Tuy nhién, & goéc do quan 1y, tac gia cho
rang, rat kho dé xac dinh s6 1an “giao dich”
dbi vé6i truong hop ky hop dong cho thué,
cho thué lai nha ¢, CTXD (dbi vé6i truong
hop ca nhan KDBDS). Vi khéac véi hoat
dong mua ban nha ¢, CTXD la phai thuc
hién thi tuc chuyén nhuong quyén so hiru,
thyc hién thong qua co quan nha nudc co
tham quyén; viéc cho thué nha ¢, CTXD
khéng bat budc phai thuc hién thu tuc ding
ky bién dong®*, khong bit budc phai cong
chimg hodc chung thuc®. Theo do, truong
hop “giao dich” nay duoc tinh tir thoi diém
“giao dich” dugc xac 1ap (thoi diém cac
bén ky hop dong mua ban, cho thué, cho
thué mua nha ¢, CTXD) ma khong phai la
thoi diém co quan chirc ning xac nhan (mot
bén duoc cip/ghi nhan trén Gidy chimg

2 Khoan 1 Diéu 133 Luat Dt dai ndm 2024.
2 Khoan 4, khoan 5 Piéu 44 Luat KDBDS nim
2023.

nhan QSDD, quyén s& hiru tai san gin lién
v6i dét), thi cac bén c6 thé khong cong khai
thong tin giao dich hoac tham chi huy bd
giao dich khi thuc hi¢n chuyén nhuong cho
dbi tac khac thi co quan chic ning khong
6 co so xéac dinh s6 1an “giao dich”.

Ngoai ra, co quan, td chirc nao s& chiu
trach nhiém xac dinh s lan, gia trj “giao
dich” thuc hién trong nam, tinh cht “giao
dich” thuc hién dé c6 su phan loai “giao
dich” va trach nhiém cda cé nhan, co quan,
t6 chic ¢ lién quan trong truong hop ca
nhan thuc hién “giao dich” vuot qua 10 lan
trong mot ndm, vuot qua gia tri 300 ty dong
trén mot hop dong hay KDBDS ma xéc
dinh 13 “khéng nham muc dich kinh
doanh”, giao dich BDS vuot qua mic “quy
mo nho”, vugt muc “dwdi murc quy mo nho”
nhung lai cho rang “giao dich” 1a “quy mé
nho”, “dwoi muc quy mo nho”.

2.4.5. Vé thugt ngiz “trong mot nim”’

PN TS

S6 lan “giao dich” “trong mét nam” 1a
mat trong céc tiéu chi danh gia “giao dich”
c6 phai 1a “kinh doanh bdt déng sdin”,
“khong nham muc dich kinh doanh”, “dwoi
mirc quy mo nho” hay khong. Tuy nhién,
Nghi dinh s6 96/2024/ND-CP khdng xéc
dinh mot nim duoc x4c dinh tir thoi diém
nao dén thoi diém nao, nén c6 thé hiéu la
tinh theo ndm Duong lich (tr ngay 01/01
hang nam dén ngay 31/12 clia niam) hoic
nam tai chinh (c6 thé trung voi nim Duong
lich hodc khac nam Duong lich theo su cho
phép cua Bo Tai chinh®®) hodc tham chi
ciing c6 thé hiéu 1 1 nam duogc tinh tir ngay
dau tién ky két “giao dich” dén ngay cudi
cling cua nam bat dau tir ngay ky két “giao
dich” dau tién.

Maic du vay, xét theo thong 1€ ké khai,
nop thué pho bién cua to chirc, ca nhén tai
Viét Nam, tic gia cho ring “frong mot

26 piém a khoan 1 Diéu 12 Luat ké toan nim 2015.
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nam” duoc hiéu 1a 365 ngay theo khoan 1
Piéu 146 BO luat Dan sy nam 2015, duoc
tinh tir ngay 01/01 dén ngay 31/12 ctia nim,
ma khong phai xac dinh trong mot nim bat
dau tir thoi diém ky két “giao dich” dau
tién trong nim dén 12 thang sau tir ngay ky
két “giao dich” dau tién do.

3. Mt s6 dé xuat hoan thién phép luat

Dé khic phuc cac bat cap lién quan dén
tiéu chi xac dinh “kinh doanh bat dong sdn
quy mé nhé”, “khéng nham muc dich kinh
doanh”, “dwdi mirc quy mé nhé” tac gia dé
xuat 02 nhom giai phap nhu sau:

Mot la, sta ddi, bd sung Piéu 9 Luat
KDBDS nam 2023 theo hudng bai bé khoan
3; stra d6i khoan 4 theo hudng luge bd cac
thuat ngir “kinh doanh bat dong san quy mé
nho”, “khong nham muc dich kinh doanh”
nhim khic phuc cc bat cép lién quan dén
xac dinh “giao dich” co nham “muc dich
kinh doanh” hay khdng nhu dugc phan tich
tai Muc 2; md rong ndi ham cua “giao
dich” theo nghia rong nhét cta hop dong
KDBDS nhu dugc néu tai Diéu 44 Luat
KDBDBS nam 2023 nhu duoc néu tai Muc
2.4.3 cling nhu Luat Dat dai nam 2024 (bao
gdm cé giao dich chuyén nhugng, cho thug,
cho thué lai QSDD, tal san gan lién véi dat,
QSDD va tai san gin lién voi dat khong
thuoc dy an KDBDS?') chir khong chi gidi

27 Theo T& trinh sé 150/TTr-CP ngay 26/4/2023 cua
Chinh phu Dy n Luat Kinh doanh bat dong san (sua
dol) thi Chinh phu déanh gia quy dinh vé kinh doanh
quyén sir dung dat c6 mau thuan, tring lap véi quy
dinh cua phép luat dat dai. Do d6, Luat KDBPS
2023 quy dinh trudng hop kinh doanh quyén str dung
dat khong thugc truong hop cha dau tu kinh doanh
guyen st dung dat da co ha tang ky thuat trong du &n
bt dong san khong thudc pham vi diéu chinh dé
tranh viéc chong lan, mau thuin véi quy dinh cua
Luat Pt dai 2024. Tuy nhién, diéu nay din dén bat
cap la t6 chac, ca nhan chuyén nhuong quyén sir
dung dét, cho thué, cho thué lai quyén sir dung dét
khong thudéc du 4n BDS hoac thudc du an BDS ma
bén chuyén nhuong khong phai 1a cha dau tu dy an
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han “giao dich” & cac hoat dong ban, cho
thué, cho thué mua nha ¢, CTXD nhu quy
dinh hi¢n hanh. Viéc mé rong ndi ham “giao
dich” theo dé xuat nay nham goép phan han
ché tinh trang dau co BDS, khic phuc cac
bat cap cac quy dinh trong linh vuc thué
trong linh vuc BDS do ca nhan, td chure thuc
hién. Dé mo rong “giao dich” trong trudng
hop niy thi quy dinh tai diém d khoan 2 Diéu
1 Luat KDBDS nim 2023 vé truong hop
khong chiu sy diéu chinh cua Luat KDBPS
nam 2023 cling phai dugc bai bo.

Bén canh d6, noi dung tai Diéu 9 Nghi
dinh s6 96/2024/ND-CP ciing can dugc diéu
chinh theo hudng chi gitr lai khai ni¢m
“dwdi mirc quy mé nhé”; bo sung trudng
hop khong tinh vao sd luong, gia tri “giao
dich” néu ca nhan dd so hiru nha o, c6
quyen su dung dat o it nhat 183 ngay tinh
dén thoi diém ban nha o, chuyén nhuong
quyén st dung dat & twong tu quy dinh cua
phap luat vé thué thu nhap ca nhan khi mién
thué trong truong hop nguoi chuyen
nhuong chi ¢6 duy nhat mot nha &, quyén
str dung dat & tai Viét Nam?®; ciing nhu diéu
chinh gia tri giao dich mdi hop dong khong
qua 10 ty dong trén co s& so sanh voi doanh
thu trong 1 nam cua doanh nghi€p quy mo

thi khong phai tuan tha Luit KDBDS nim 2023,
khdng phai thanh 1ap doanh nghiép KDBDS.

% Khoan 2 Diéu 4 Nghi dinh s6 65/2013/ND-CP
ngay 27/6/2013 cua Chinh phu quy dinh chi tiét mot
s6 diéu cua Luat Thue thu nhap ca nhan va Luéat sta
dbi, bd sung mot sé didu cua Luat Thué thu nhap ca
nhan; khoan 1 Diéu 12 Théng tu sé 92/2015/TT-
BTC ngay 15/6/2015 cia Bo Tai chinh huéng dan
thuc hién thué gia tri gia tang va thué thu nhap céa
nhan ddi véi ca nhan cu tri ¢6 hoat dong kinh doanh;
huéng dan thuc hign mot s noi dung sira doi, bo
sung vé thué thu nhap cé nhan quy dinh tai lut swa
ddi, bd sung mot s diéu cua cac Luat vé thué sé
71/2014/QH13 va Nghi dinh s 12/2015/ND-
CP ngay 12/02/2015 cua Chinh phu quy dinh chi tiét
thi hanh luat stra doi, bo sung mot 50 didu cua cac
Luat vé thué va sira ddi, bd sung mot sé diéu cua cac
Nghi dinh vé thué.


https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-dinh-12-2015-nd-cp-huong-dan-luat-sua-doi-bo-sung-mot-so-dieu-cua-cac-luat-ve-thue-266168.aspx
https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-dinh-12-2015-nd-cp-huong-dan-luat-sua-doi-bo-sung-mot-so-dieu-cua-cac-luat-ve-thue-266168.aspx
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siéu nho lam chuan®. Cu thé viéc stra doi,

b6 sung nhu sau:

“Sita doi khoin 4 Diéu 9 Ludt Kinh
doanh bit dong sin nam 2023

Diéu 9. Piéu kién déi véi t6 chire, cd
nhén khi kinh doanh bt dpng sin

4. T6 chirc, cd nhan ban, cho thué, cho
thué lgi, cho thué mua nha o, cong trinh xay
dung, phan dién tich san xdy dung trong
céng trinh xdy dwng; chuyén nhwong hop
déng mua ban, thué mua nha o, cong trinh
xay dung; chuyén nhu“ong cho thué cho
thué lai quyen sir dung ddt, tai san gan llen
véi dat, quyén sir dung dat va tai san gdn
lién véi ddt quy mé nhé theo quy dinh cia
Chinh phu thi khong phai thanh ldp doanh
nghiép kinh doanh bdt déng san ciing nhu
khong phai tudn thu cac quy dinh cua Ludat
nay nhung phai ké khai, ndp thué theo quy
dinh cua phap luat”.

“Sita doi Diéu 7 Nghi
96/2024/ND-CP

Diéu 7. Bdin, cho thué, cho thué lgi,
cho thué mua nha 0, cong trinh xdy dung,
phan di¢n tich san xdy dung trong cong
trinh xdy dung; chuyén nhwong hop dong
mua bdan, thué mua nha 06, cong trinh xdy
dung; chuyén nhuwong, cho thué, cho thué
lai quyén siv dung dit, tai sin gin lién véi
dit, quyén siv dung dét va tai sin gin lién
véi dit quy mé nhé

1. T6 chire, cd nhdn bdn, cho thué, cho
thué lgi, cho thué mua nha o, cong trinh xay
dung, phan dién tich san xdy dung trong
cong trinh xdy dung; chuyén nhwong hop
dong mua ban, thué mua nha 6, cong trinh
xay dung; chuyen nhu’ong, cho thue cho
thué lai quyén sir dung dat, tai san gdn llen
Véi dat, quyen st dung ddt va tai san gan
lién véi dat quy mé nhé phai ddp img cdc
yéu cdu sau:

dinh so

29 Nghi dinh s6 80/2021/ND-CP.

a) Khong thuoc trwong hop phai ldp duy
an dau tw theo quy dinh ciia phdp ludt vé
xdy dung, phdp ludt vé nha J;

b) Gid tri tirng hop dong khong qud 10
1y dong va sé lan giao dich khéng qud 10
lan trong mét nam dwong lich. Truong hop
giao dich 01 lan trong mét nam thi khéong
tinh gia tri.

2. Truong hop cd nhdan ban nha o da
sé hitu it nhdt 183 ngay tré lén trong
khoang thoi gian lién tuc 12 thdang hodc
chuyén nhwong quyén sir dung dat 6, quyén
sir dung dat & va tai san gdn lién véi dat &
va cd nhdn da dwoe cdp Gidy chirng nhdn
quyén sir dung ddt, quyén so hitu tai san
gan lién véi dat it nhat 183 ngay tré lén
trong khoang thoi gian lién tuc 12 thang thi
khéng tinh gid tri va sé lan giao dich doi
Vvéi nha 6, quyén sir dung dat & do.

3. Truong hop ca nhan cho thué, thué
lai nha o; doanh nghiép, hop tdc xa, lién
hiép hop tac xa cho ca nhdn la nguoi lao
dong cua doanh nghiép, hop tac xa, lién
hiép hop tac xa thué, thué lai nha o thi
khéng tinh gid tri va sé lan giao dich”.

Hai 13, stra d6i quy dinh vé ndp thué
thu nhap ca nhan theo hudéng quy dinh c6 2
cach tinh thué thu nhap tir chuyén nhuong
BDS tuong ty nhu quy dinh trudc day tai
khoan 2 Piéu 23 Luat Thué thu nhap ca
nhan nam 2007 (thué sudt 2% hoidc 25%)%.
Tuy nhién, mic thué sudt 25%° cin diéu
chinh tuong Ung thanh 20% tuong tu quy
dinh ctia phap luat vé thué thu nhap doanh

% Quy dinh nay sau d6 bi sira doi boi khoan 7 Diéu 2
Luat stra d6i, bd sung mot s6 diéu cua cac luat vé
thué nam 2014. Theo d6, hién tai chi c6 1 cach tinh
thué thu nhap ca nhan tir chuyén nhuong bat dong
san véi muc thué suat 1a 2%.

3 Tuong tu quy dinh tai khoan 1 Biéu 10 Luat Thué
thu nhap doanh nghiép niam 2008, dwoc sira ddi
thanh 22%, 20% tir ngay 01/01/2016 theo quy dinh
tai khoan 6 Diéu 1 Luat sira ddi, bd sung mot sé diéu
cua Luat Thué thu nhap doanh nghiép nam 2013.
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nghi¢p hién hanh. Theo do, truong hop stra
ddi nay duoc thong qua, s& co 2 muc thué
sudt thué thu nhdp c4 nhan tir chuyén
nhuong BDS [a muc thué suat 2% hodc
20% tiy theo lya chon ciia ngudi ndp thué.

Trudng hop quy dinh sira doi vé thué
nay dugc thong qua, khong loai trir truong
hop td chire, c4 nhan lua chon 1ap doanh
nghiép KDBDS nham tranh cac bat loi vé
thué khi KDBDS dudi hinh thirc ca nhan
phai nop thué tuong ty trudng hop doanh
nghiép KDBDS nhung khong duoc khau trir
chi phi twong ung nhu truong hgp doanh
nghi¢p KDBDS.

Két luan

Vi céc tiéu chi xéc dinh truong hop
KDBDS phdi thanh 13p doanh nghiép
KDBDS nhu ké trén, nhat 13 v6i sy chénh
léch vé thué giira doanh nghiép va ca nhan
(doanh nghiép vé co ban phai ndp thué gia
tri gia ting (VAT) 10%%, thué thu nhép
doanh nghiép 20%%. Trong khi d6, thué
suat thué thu nhap c4 nhan tir chuyén
nhuong BDS 1a 2%3%, khong phai chiu thué
GTGT; con cd nhan cho thué tai san (bao
gom BDS) phai nop 5% thué thu nhap ca
nhan, 5% thué gia tri gia ting néu c6 doanh
thu tir cho thué trén 100 triéu déng/nﬁm%),

32 Khoan 3 Piéu 8 Luat Thué gia tri gia ting nam
2008.

33 pidu 10 Luat Thué thu nhap doanh nghiép nim
2008 (sira ddi, bé sung boi khoan 6 Diéu 1 Luat
Thué thu nhap doanh nghiép stra d6i nam 2013).

3 Pidu 23 Luat Thué thu nhap c4 nhan nam 2007
(sira d6i, bd sung bai khoan 7 Biéu 2 Luat sira doi,
b sung mot sé diéu cua céc luat vé thué nam 2014).

3 Muyc 2 Phu lyc 1 Danh muc nganh nghé tinh thué
GTGT, thué thu nhap c4 nhan theo ty I¢ % trén
doanh thu di voi ho kinh doanh, ca nhan kinh doanh
ban hanh kém theo Théng tu sb 40/2021/TT-BTC
cia Bo truong B Tai chinh hudng din thué gia tri
gia ting, thué thu nhap ca nhan va quan ly thué ddi
vé6i ho kinh doanh, c& nhan kinh doanh (stra ddi, bo
sung bsi Thong tu sb 100/2021/TT-BTC ngay
15/11/2021 cua Bo truéng Bo Tai chinh sira ddi, bd
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s& rat kho dé khuyén khich cac ca nhan
KDBDS “quy mé nhé”, t6 chuc, ca nhan
ban nha &, CTXD “khong nham muc dich
kinh doanh” hodc ban, cho thué, cho thué
mua nha &, CTXD “dwdi mirc quy mo nho”
thanh 1ap doanh nghiép KDBDS nhim tranh
cac bat loi vé thué cling nhu cac bat loi khac
khi giao dich voi tu cach 1a doanh nghiép,
dan dén 1am méo mo6 nghia vu ndp thué, tao
thém sy bat cong, khoang cach giau nghéo.

Thém vao do, véi quy dinh ban nha ¢,
CTXD “khéng nham muc dich kinh
doanh”, ban, cho thué, cho thué mua nha ¢,
CTXD “dudi mirc quy mé nho” thi “khong
phdi tudn thi quy dinh ciia ludt nay” dan
dén bo lot nhidu giao dich BPS, lam cho
nhiéu giao dich BDS khong phai tuan theo
cic didu kién nghiém ngit cta Luat
KDBDS niam 2023, anh hudng bat loi dén
hoat dong canh tranh, gay bat lgi cho nhirng
ddi tuong mua, thué, thué mua nha o,
CTXD — bén duoc xem 1a yéu thé hon®.

Theo d6, tac gia cho rang viéc stra doi
cac quy dinh cta Luat KDBDS nam 2023 va
Nghi dinh s6 96/2024/ND-CP cing quy dinh
phép luat vé thué nhu ké trén 1a can thiét,
nham khic phuc kip thoi cac bat cap tir cac
quy dinh hién hanh, goép phan bao vé moi
truong kinh doanh, tao nén sy binh ding
gitta cac chu thé tham gia thi truong BDS,
bao vé hiéu qua quyén loi cia bén mua, thué,
thué lai, thué mua nha ¢, CTXD ciing nhu
han ché thit thoat ngan sach tir viéc chénh
1éch nop thué nhu phéan tich ké trén.

sung mot s6 diéu ctia Thong tu sé 40/2021/TT-BTC
ngay 01/6/2021 huéng dan thué gid tri gia ting, thué
thu nhap ca nhan va quan ly thué ddi voi ho kinh
doanh, ca nhan kinh doanh).

% Trung Nguyén, Bdo vé quyén lgi cia bén “yéu
thé”, 28/4/2023, https://congly.vn/bao-ve-quyen-loi-
cua-ben-yeu-the-376712.html, truy cidp ngay
14/02/2024.





