GIAI QUYET TRANH CHAP PAU TU QUOC TE
VA CAC XU HUONG CAI TO, NANG CAO HIEU QUA
GIAI QUYET TRANH CHAP PAU TU QUOC TE
TREN THE GIOI

Pham Thuy Linh”

Téom tat: Bai viét tdp trung phdn tich co ché gidi quyét tranh chdp gitta nha ddu tw
va quoc gia (ISDS), nhitng théach thirc trong thye thi cung nhie cde dé xudt cdi to nham
ndng cao tinh minh bach, céng bang va hiéu qua co che nay. Tir cdc phadn tich vé co ché
ISDS va cdc sdang kién cdi to, bai viét dé xudt mét so gidi phap nham giam nguy co chiu
anh huong lom tir co ché ISDS cho Viét Nam nhu tich cuc vdo qua trinh thao ludn, thuc
day cdi té co ché ISDS ¢ cdp dé quoc té, chii trong vdo viéc ndng cdp cdc hiép dinh dau
tw hién ¢6, hoan thién khuén kho phap ludt trong nudc va ndng cao kha nang thuc thi
cua doi ngil can bg.

Tw khoa: Tranh chdp ddu tw quoc té, gidi quyét tranh chdp dau tw quoc té, cdi té
ISDS.

Abstract: The article focuses on analysing the mechanism for settling disputes
between investors and states (ISDS), the challenges in its implementation and ongoing
reform proposals aimed at enhancing the transparency, fairness and effectiveness of this
mechanism. On the basis of that analysis, the article puts forward a number of solutions
to reduce Vietnam's exposure to risks arising from the ISDS mechanism, such as actively
participating in international discussions, promoting ISDS reform at the global level,
prioritising the upgrading of existing investment agreements, improving the domestic
legal framework and strengthening the enforcement capacity of relevant officials.
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settlement; ISDS reform.

Pit van dé

Trong béi canh toan cau héa kinh té
ngay cang sau rong, cac hoat dong dau tu
quoc | té dang phat trién manh mé ca vé quy
mo lan tinh phire tap, keo theo d6 1a sy gia
tang vé s lu’orng va tlnh chat da dang cua
cac tranh chip dau tu quéc te gitra nha dau
tu nudc ngoai Va quéc gia tlep nhan dau tu.
Co ché giai quyét tranh chap dau tu qudc té
gifta nha dau tu nuéc ngoai va Nha nudc
(ISDS) tir lau da dong vai tro trung tam
trong viéc bao dam quyén lgi cho nha dau
tu, dong thoi gop phan cing ¢ 10ng tin vao
moi truong dau tu cta cac qudc gia. Tuy

“ThS., Vu Phap luat quéc t&, Bo Tu phap.

nhién, sau nhiéu thap ky van hanh, co ché
ISDS dang phéi q& mdt voi khong it chi
trich lién quan dén tinh minh bach, cong
bang, chi phi t6 tung cao va nguy co anh
hu:ong dén chu quyén 1ap phap cia quéc gia
tiép nhan dau tu.

Trude thuc tién d6, cong dong qudc té
dang nd luc thiic day cac sang kién cai t6 hé
thdng giai quyét tranh chap dau tu qudc té.
Céc xu hudng cai to nay khong chi nhim
khic phuc cac khiém khuyét hién hiru cia
ISDS, ma con hudng téi mot hé thong giai
quyét tranh chip cong bang, hiéu qua va can
bang hon gitra loi ich ctua nha dau tu va
quyén diéu chinh chinh sach cua quéc gia.
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Viét Nam — voi vai tro la qudc gia dang
phat trién, dong thoi 13 thanh vién cia nhiéu
hi¢p dinh dau tu thé hé méi — dung trude
yéu cau cip thiét phai nghién ciru, tlep can
va riit ra bai hoc tir cac xu hudng cai t6 toan
cau, nham hoan thién hé théng phap luat va
nang cao nang luc giai quyét tranh chip dau
tu qudc té phu hop v6i thyuc tién va dinh
huéng phat trién bén vimg.

1. Giai quyét tranh chap dau trr quoc
té va thuc trang co ché giai quyet tranh
chap diu tw quoc té

Tranh chap dau tu quéc té 1a tranh chap
gitta nha dau tu nuéc ngoai va quéc gla
nhén dau tu phat sinh tir nhitng vi pham vé
nghia vu trong cac hiép dinh dau tu (IIA)
ma qudc gia tiép nhan dau tu ky két véi
quéc gia cua nha dau tu, hop dong dau tu
hodc phép luat qudc gia lién quan.

ISDS 1a co ché phap ly dé giai quyét cac
tranh chip dau tu quic té va thu’(mg duogc
quy dinh ngay tai cac IIA. Tinh dén nam
2024, c6 2.457 trong sb 2.592 IIA c6 quy
dinh vé& ISDS (chiém trén 94%)!. Theo do,
tranh chap dau tu qudc té co thé duogc giai
quyét bang nhiéu phuong thiic nhu thuong
luong, trung gian hoa giai, qua toa an nhung
phd bién nhat 1a _qua trong tai qudc té (1.824
IIA quy dinh vé phuong thirc trong tai ma
khong c6 phuong thirc thay thé khac)?.

Dua trén co ché ISDS duoc quy dinh tai
cac TIA, tinh dén hét nim 2022, trén toan
thé gioi da phat sinh 1.257 vu kién dau tu

1 UNCTAD, International Investment Agreements
Navigator: 1A content mapping (ISDS included),
2025, truy cap tai: https://investmentpolicy.
unctad.org/international-investment-agreements/iia-
mapping/Content, truy cap ngay 10/4/2025.

2 UNCTAD, International Investment Agreements
Navigator: 1A content mapping (ISDS included;
None Alternative to arbitration), 2025, truy cap tai:
https://investmentpolicy.unctad.org/international -inv
estment-agreements/iia-mapping/Content, truy cép
ngay 10/4/2025.
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quéc té duoc giai quyét qua trong tai, trong
d6 chi c6 890 vu di duoc giai quyét xong®.
Hau hét bi don trong cac vu kién nay 13 cac
nude dang va kém phét trién thuong xuyén
tiép nhan dau tw nudc ngoai & khu vuc chau
My - Latinh, chau A va chau Phi nhu
Argentina (62 vu), Mexico (41 vu), An Do
(29 vu), Venezuela (59 vu), Ai Cap (46 vu),
Pakistan (12 vu), nhung dong thoi, mot sb
qudc gia phat trién nhu Canada, Hoa Ky,
Tay Ban Nha... ciing bi cac nha dau tu nudc
ngoai khdi kién. Pang chu y 1a, trong mot
thap ky gan day, so lugng cac vy kién dau tu
quéc té da tang 1én dang ké. Cu the la, ndm
2011, s6 lugng vu kién dau tu qudc té phat
sinh moi 1a 54 vy, tang 155% so v6i nam
2010 (36 vu); tir ndm 2015 dén nam 2021,
trung binh mdi ndm trén thé gidi phat sinh
khoang 70 vu kién dau tu qudc t&*. Khong
nhitng gia ting vé sb luong, gia tri cua cac
tranh chép cling co chiéu huong tang. Tinh
dén nay, s6 luong cac vu kién dau tur qudc té
ma nha diu tu nudc ngodi yéu ciu nudc
nhan dau tu boi thudng trén mot ty do-la My
la 136 vu, trong do, giai doan 1997-2010
phat sinh 47 vu kién va giai doan 2011-2024
phat sinh 89 vy; c6 14 vu kién hoi dong
trong tai yéu cau nudc nhan dau tu phai tra
cho nha dau tu nudc ngoai s tién trén mot ty
do la My, trong d6 9/14 vu kién nay phat
sinh trong giai doan 2011-2024.

Su gia tang nhanh choéng cua cac vu
kién dau tu xuit phat tir nhiéu nguyén nhan
trong d6 c6: (i) Nhu cau thu hut dau tu nudc
ngoai ctia cac qudc gia va sy ra doi cta
nhiéu ITA v6i nhiing diéu khodn m¢ rong
quyen trong do co quyen duoc khoéi kién
dau tu qudc té ciia nha dau tu nudc ngoai;

3 Truy cép tai: https://investmentpolicy.unctad

.org/investment-dispute-settlement, truy cap ngay
10/4/2025.

4 My An Dang, ISDS Legitimacy Crisis: Is a
Procedural Reform Enough? The King's Student
Law Review, Vol X1V, Issue Il, 2024, pp. 12-23, p. 13.
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(11) Nhéan thtrc ngay cang tang cua cac nha
dau tu nudc ngoal vé céac quyen theo ITIA va
cac loi ich c6 thé dat dugc khi st dung co
ché ISDS; (iii) Cac thay ddi vé phap luat vé
thué, moi truong, bado vé suc khoé cong
ddng... & cac nudc tiép nhan dau tu nham
bao vé cac loi ich cong cong co thé anh
huéng t61 hoat dong dau tu, kinh doanh cta
nha dau tu nude ngoai; (iv) Co ché giai
quyet vuéng mac, khleu nai, khiéu kién vé
dau tu cia cac qudc gia chua hiéu qua dan
téi viée cac nha du tu vu tién st dung co
ché ISDS dé giai quyét tranh chap.

Trong khi d6, tur nhitng nam 2010, co
ché ISDS tai cic IIA chu yéu dua trén
phuong thirc trong tai bi nhiéu qudc gia chi
trich 1a “ddc hai” va boc 16 mot s han ché
nghiém trong nhu:

(i) Gay ra tac dong xau d6i v6i tham
quyén quan ly cua Nha nuoc: Co ché ISDS
hién hanh dit qudc gia tiép nhan dau tu vao
thé bi dong khi chi cho phép nha dau tu
nudc ngoai duoc khoi kién qubc gia nhan
dau tu. Bén canh d0, co ché nay ciing tao ra
su phan biét d6i xir nguoc véi nha dau tu
trong nudc, khong can nhic téi cac quy
dinh bao vé quyén con ngudi hay moi
truong va gay ra tinh trang suy giam quyen
lap phap cua cac quoc gia®. Trén thuc té,
mic du cac Hoi dong trong tai khong cd
tham quyén budc cac qubc gia phai thay d6i
cac luat ma nha dau tu vién dan khi khiéu
kién, tuy nhié€n, mot ) chuyén gia nhén
thy, cac qudc gia tiép nhan dau tu c6 xu
hudng thay d6i luat bi cho 1a khong phu hop
v6i cac cam két dau tu trong nhimg vu kién
cu thé nham tranh phai bdi thudong trong
nhiing vy viéc twong ty trong tuong lai.
Diéu nay dan t6i su han ché gian tiép quyén
1ap phap cua cac quoc gia®.

5 My An Dang, tldd, p. 14
® European Parliament, Investor-State Dispute
Settlement (ISDS) State of play and prospects for

(ii) Thiéu ddng bo, nhit quan va cac
quyét dinh cubi cung khé du doan: Mot sd
chuyén gia cho rang, cac IIA c6 chira nhimng
16 héng va cac quy dinh chua thuc sy 1o
rang & mot sd diéu khoan quan trong dan
dén kha nang bi lam dung va phu thudc qua
nhiéu vao sy giai thich cua cac trong tai
vién. Vi¢c giai thich khac biét cac quy dinh
twong tw nhau ¢ cdc IIA khac nhau cling dan
t6i sy khong ré rang vé y nghia cua cdc
ngh1a vu quy dinh tai diéu uéc quoc té va
thiéu kha nang du doan. Hau qua cua cac
phan quyét khac nhau hay sai lam tré nén
nghiém trong hon do co ché giai quyét bang
trong tai khong cho phép khang cao.

(|||) Thiéu minh bach: Trén thyc té, tha
tuc t0 tung trong tai trong hau het cac vu
viéc dugc gilt bi mat, chi mot s6 it cac t6
chirc trong tai c6 quy dinh vé cong khai cac
thong tin vé tranh chip dau tu quoc té,
chang han nhu Trung tdm trong tai dau tu
qudc té (ICSID).

(iv) Thiéu tinh doc 1ap, khach quan: Chi
rat it IIA c6 diéu khoan lién quan dén xung
dot o1 ich hay tinh ddc 1ap, khach quan cua
trong tai vién. Thong thuong, cac IIA chi
dit ra cac quy dinh lién quan dén diéu kién
vé qudc tich cua trong tai vién. Céc trong tai
thuong duoc chi dinh theo vu viéc va theo
thong ké, 95% trong tai vién duoc lya chon
1a nam giéi va c6 qudc tich cta qudc gia
chau Au hoiac Bic My. Cac trong tai vién
nay cling thuong dugc lya chon lam luat su
tr van trong cac vu viéc khac (trong do,
khoang 50% lam luat su tu vin cho cac nha
dau tu; va 10% tu van cho cac quéc gia).
Tinh trang gia tang ctia cac vu vi¢c bi khiéu
nai boi qudc gia bi kién lién quan dén trong

reform, European Parliamentary Research Service
(EPRS), Briefing, 1/2015, PE 545736 EN,
https://www.europarl.europa.eu/RegData/etudes/BRI
E/2015/545736/EPRS_BRI1%282015%29545736_E
N.pdf, truy cap ngay 10/4/2025.
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tai vién duogc chi dinh ciing cho thiy riang
danh sach 1'Ing ctr vién cho vi tri nay c6 dau
hiéu thién vi’. Ngoai d(’)ng vai tro 1a trong
tai vién hay ludt su tu van, cac ca nhan nay
cling co thé dong vai tro la chuyén gia,
chuyén gia ludt hoc ndi bat trong linh vuc
luat dau tu va bang cach ndy, quan diém cua
ho ciling ¢6 anh huong 16n tGi trong tai giai
quyét tranh chip dau tu qudc té.

(v) Chi phi cao: Theo théng ké, mdi vu
kién trong tai dau tu thuong kéo dai tir 3-4
nam va chi phi phap 1y lién quan dat do -
chi phi phap 1y va trong tai trung binh
khoang 8 triéu USD/vu kién; c6 vu 1én téi
trén 30 triéu USD®, trong d6 phan 16n chi
phi danh cho luat su dai dién phép 1y va
chuyén gia (chiém khoang 80% tong chi
phi). Trong truong hop theo dudi cac thu
tuc huy phan quyét hoac cong nhan va cho
thi hanh phan quyét sau d6, cac chi phi s&
tang thém.

2. Cac xu hwéng cai té, nang cao hiéu
qua giai quyét tranh chap dau tw quoc té

2.1. Tai cdc quéc gia va khu vuc

Cung voi su gia tang nhanh chéng cua
cac tranh chap dau tu quoc té, cac yéu cau
buc thiét cia cac quoc gia trong thuc thi
quyén lyc nha nuéc dé bao vé quyen loi
cong, img pho voi cac van dé mai ndi nhu
m01 truong, bién d6i khi hau... doi hoi cac
qudc gia va khu vuc phai sém c6 nhimg bién
phap nham cai to co ché ISDS. Tuy vay,
cach thirc tiép can trong cai to ISDS & cac
qudc gia, khu vuc ¢6 nhitng khac biét dang
ké phu thudc vao cac muc tiéu, lgi ich vé
kinh té-xa hoi ciing nhu mdi quan hé véi cac

" European Parliament, tldd, p. 5.

8 David Gaukrodger, Kathryn Gordon, OECD
Working papers on International Investment 2012,
Investor-State Dispute Settlement: A scoping paper
for investment policy community, p. 19, https://
www.biicl.org/documents/136_isds-costs-damages-
duration_june_2021.pdf, truy cap ngay 10/4/2025.
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qudc gia d6i tac. Mot sb cach tiép can phd
bién trong cai to ISDS c¢6 thé ké téi nhur:

Thir nhdt, cdi cach mang tinh mé hinh
(paradigmatic reform) nham loai bé hoan
toan hodc thay thé co ché ISDS

Mot sd quéc gia lya chon rut khoi hoac
chim dut cac hiép dinh dau tu c6 quy dinh
vé ISDS ddng thoi voi viée dam phan lai
cac hiép dinh dau tu theo huong han ché
pham vi ap dung, tang cuong diéu kién ap
dung cua co ché nay. Indonesia, An D¢ va
cac qudc gia My - Latinh (Ecuador, Bolivia,
Venezuela...) 1a cac qubc gia dién hinh st
dung cach tiép can nay. Nam 2014,
Indonesia 1a qubc gia dau tién trén thé gidi
thong bao cham dit hiép dinh dau tu song
phuong c6 quy dinh vé co ché ISDS (Hiép
dinh khuyén khich dau tu Indonesia - Ha
Lan)® va tinh dén nam 2022, qudc gia nay
da cham dut 29/55 hiép dinh dau tu co quy
dinh vé ISDS™¥. Tuong tu, trong giai doan
tr nam 2013 dén 2019, An D¢ chédm dut
68/87 hi¢p dinh dau tu song phuong. Trong
khi d6, Brazil duy tri cach tiép can chung 1a
khong ky két cac IIA c6 co ché ISDS thong
qua trong tai; chi trong nam 2018, qubc gia
nay da ky két 03 hiép dinh dau tu song
phuong (BIT Brazil - Ethiopia, BIT Brazil -
Guyana va BIT Brazil-Suriname) nhung

9 David Price, Indonesia’s Bold Strategy on Bilateral
Investment Treaties: Seeking an Equitable Climate
for Investment?, Asian Journal of International Law,
1/2019. Truy cdp tai: https://www.cambridge.org
/core/journals/asian-journal-of-international-law/artic
le/indonesias-bold-strategy-on-bilateral-investment-t
reaties-seeking-an-equitable-climate-for-investment/
2B196186FE7A415E60E84D57E169803D, truy cap
ngay 10/4/2025.

10 Gemilang Mahardhika N, An Epilogue to Bilateral
Investment Treaties Regime and the Fate of Foreign
Investment Protection in Indonesia, Jurnal Hukum
lus Quia lustum 2022 29(1), pp. 93-117. Truy cép
tai: https://www.mendeley.com/catalogue /8199dc62
-c197-357a-bb96-48f83h82d2fa/?utm, truy cap ngay
10/4/2025.



GIAI QUYET TRANH CHAP...

khong hiép dinh nao bao gdm co ché
ISDS'. Mot sé qudc gia ciing lya chon
khong chip thuan mot phan hodc toan bo co
ché ISDS khi ky két cac diéu udc qudc té da
phuong vé thuong mai, dau tu. Ching han
nhu 05 qudc gia thanh vién Hiép dinh D6i
tac toan dién va tién bo xuyén Thai Binh
Duong (CPTPP) c6 thu song phuong dé loai
trlr hodc diéu chinh co ché ISDS bat buge
trong Hi¢p dinh; Canada lya chon tir bo co
ché ISDS khi ky hiép dinh véi Hoa Ky,
Mexico nim 2018 (USCMA) dé thay thé
Hi¢p dinh Thuong mai ty do Bic My
(NAFTA)®,

Mot xu hudng phd bién khac trong cai
t6 co ché ISDS & cap do quéc gia, khu vuc
1a thuc day cac phuong thirc giai quyét tranh
chap dau tu qubc té thay the cho phlIO’l’lg
thirc trong tai nhu Toa an qudc gia, co ché
gidi quyét tranh chap Nha nudc - Nha nuéc
(SSDS) trong cac ITA va cac phuong thirc
nhu thuong luong, trung gian hoa giai.
Chrfmg han nhu Hi¢p dinh Thuong mai tu do
chau Phi (AfCTA) duoc ky két nim 2018
(c6 hi¢u luc tr thang 5/2019) khong quy
dinh vé co ché ISDS, thay vao do, cac tranh
chap s& duoc glal quyét thong qua co ché
SSDS hoic hé théng Toa an quc gia.

Thir hai, cdi cdach hé thong (systemic
reform) nham duy tri co ché ISDS nhuwng cé
nhitng thay doi dang ké vé mdt cau triic

I UNCTAD, IReforming investment dispute
settlement: A stocktaking, 1A Issues Note: Issue 1,
2019. Truy cap tai: https://unctad.org/system/files
/official-document/diaepcbinf2019d3_en.pdf,  truy
cap ngay 10/4/2025.

2 Temitope Badejo, Canada's Withdrawal from
Investor-State  Arbitration in  the USMCA:
Implications and Alternative Dispute Resolution
Mechanisms for Investors, 48 Can.-U.S. L.J. 187,
2024, p. 190. Truy cap tai: https://scholarlycomm
ons.law.case.edu/cgi/viewcontent.cgi?article=2754&
context=cuslj, truy cap ngay 10/4/2025.

Céch tiép can nay tdp trung vao viéc
thiét 1ap mot co quan tai phan ISDS thudng
truc thay vi st dung co ché trong tai vu vi¢c
nhu hién nay. Py 14 cach tiép can cia Lién
minh chau Au (EU) nham khic phuc céac
han ché cua co ché ISDS dua trén trong tai
vu viéc thiéu tinh nhét quan, déng bo va
tiém an rai ro khong minh bach, cong bang.
Tu nam 2015, Hoi déng chau Au bt dau
nghién ctru vé viéc thanh 1dp mot toa an déu
tu da phuong thuorng truc véi hai cap xét xur
tuong tu nhu he thong toa 4n qubc gia. Cac
thAm phan cua toa an dau tu da phuong
duogc chi dinh trudce thay vi do cac bén tranh
chap Iya chon va phai tuan thu theo cac quy
dinh chat ché dé chéng xung dot loi ich.
Phuo*ng thirc tlep can thay the trong tai giai
quyét tranh chap dau tu qudc té bang cac
toa an thuong truc cling dugc ap dung trong
qué trinh dam phdn cac hi¢p dinh thuong

ai, dau tu cua EU véi cac dbi tac nhu
Canada (Hiép dinh kinh té va thuong mai
toan dién EU - Canada), Viét Nam (Hiép
dinh bao ho dau tu Viét Nam - EU),
Singapore (Hiép dinh bao ho dau tu EU -
Singapore), Mexico. Cac hi€p dinh noi trén
khi ¢6 hiéu luc s& thay thé cac hiép dinh dau
tu song phuong gilta cac qudc gia thanh
vién EU da ky két voi cac dbi tac trude do
(trong d6 c6 cac quy dinh vé co ché ISDS).

Thir ba, cai cach gia tang (incremental
reform) nham siea d6i, cdi thién co ché
ISDS trong cac IIA hién co

Nhiéu qudc gia lya chon phuong an quy
dinh rd rang hon quyén cta nha dau tu va
giéi han pham vi cic tranh chip dugc 4p
dung co ché ISDS khi sira d6i hodc ky méi
cac ITIA. Vi du nhu nam 2015, An Po ban
hanh Hiép dinh dau tu miu thay thé Hiép
dinh ddu tu miu duoc ban hanh tr nim
1993, trong d6 c6 nhiéu thay doi 16n nham
can bang hon loi ich gifta cac nha dau tu
nudc ngodi va muc tiéu phat trién cia An
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DPo'%. Tuong tv An DP9, Hoa Ky theo dudi
cach tiép can cai cach gia tang Hiép dinh
USCMA ciing quy dinh rd pham vi hep céac
linh vyc tranh chap c6 thé 4p dung co ché
ISDS va cac diéu kién dé duoc ap dung co
ché nay (vi du nhu diéu kién can kiét céc
giai phap giai quyét tranh chép trong nudc).

Bén canh d6, nhiéu qudc gia cing lwa
chon giai phap tang cuong phong ngura phat
sinh tranh chdp dau tu qudc té tir som va
xdy dyng doi ngil trong nudc di manh dé
nang cao hiéu qua giai quyét cac tranh chip
dau tu quéc té. Chang han nhu Séc, Latvia
thanh 1ap cac don vi chuyén trach dai dién
cho Nha nuéc trong cac tranh chap dau tu
quéc té'*: Colombia, Chile, Costa Rica
thanh 1ap cac uy ban lién nganh dé diéu
phéi, xur 1y cac vu kién dau tu quéc té1%; An

13 Simon Hartman, Rok Spruk, The impact of
unilateral BIT terminations on FDI: Quasi-
experimental evidence from India, The Review of
International Organizations, 17/6/2022, https://ideas.
repec.org/a/spr/revint/v18y2023i2d10.1007_s11558-
022-09471-3.html, truy cap ngay 10/4/2025.

4 Xem thém tai: B¢ Tai Chinh Séc, Co cdu t6 chic —
Vu 11 — Phép ly, truy cap tai: https://www.mfcr.cz/
en/about-ministry/organisation-chart/section-legal/in

dependent-unit-9008--international-arb;

Van phong Chinh pht Latvia, Pai dién Nha nudc,
truy cap tai: https://www.mk.gov.lv/en/representa
tion-of-state, truy cap ngay 10/4/2025.

15 Xem thém tai: USAID, Investor-State Dispute
Prevention Strategies: Selected Case Studies, 2013,
pp. 14-18;

Nghi dinh vé thanh lap Uy ban Lién bo vé viéc bao
vé nha nudc trong cac tranh chip dau tu qudc té va
quy ché phdi hop dé giai quyét tranh chap dau tu
quoc té (Crea Comité Interministerial Para La
Defensa Del Estado En Controversias
Internacionales En Materias Relativas A Inversiones
Y Regula La Coordinacion Para La Solucién De
Dichas Controversias). Truy cap tai:
https://www.bcn.cl/leychile/navegar?i=1098279&f=

2016-12-27&p=, truy cap ngay 10/4/2025.

Séc Ignh s6 35452-MP-COMEX ngay 11/8/2009 quy
dinh vé phong ngura va gidi quyét tranh chéap thuong
mai va dau tu qudc té cua Costa Rica. Truy cap tai:
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bo thiuc déy viéc dao tao can bo dé nang
cao kha ning giai quyét tranh chap dau tu
quéc té, han ché phu thudc vao bén tu van
nuée ngoait®,

2.2. Trong khuén khé Uy ban Phdp
ludt thwong mai quoc té Lién hop quéc

Tt ndm 2017, Uy ban Phéap luat thuong
mai qudc té Lién hop qudc (UNCITRAL)
thanh 1ap Nhom cong tac 111 dé thao luan vé
cai to co ché ISDS. Muyc tiéu ctia Nhoém
cong tac I1I 1a giai quyét nhitng bat cap cua
co ché ISDS va duy tri sy cong bang, hiéu
qua cta hé thong bao ho dau tu. Cac thao
luan ctia Nhom cong tac III UNCITRAL sur
dung két hop cac cach tiép can gia tang, hé
thdng va xoay quanh cac vin dé quan tdm
chinh sau day:

Thir nhat, tinh liém chinh, doc lap cua
cdc trong tai vién

Tinh liém chinh, ddc lap ctua céc trong
tai vién 1a van dé dugc quan tim do day I
yéu tb co anh hudng tryc tiép toi ket qua
giai quyét tranh chap dau tu qubc té. Su
quan ngai vé tinh liém chinh, doc lap cua
trong tai vién xuat phat tir thyuc té 1a cac IIA
thuong khong c6 quy dinh cu thé vé cac
diéu kién lwa chon trong tai vién (ngoai diéu
kién vé quéc tich) va cac bién phép cu thé
dé phong ngira xung dot loi ich khi thanh
lap hoi dong trong tai. Chinh vi vay, trong

http://www.pgrweb.go.cr/scij/Busqueda/Normativa/
Normas/nrm_texto_completo.aspx?param1=NRTC&
nValorl=1&nValor2=66133&nValor3=77622&strTi
pM=TC, truy cap ngay 10/4/2025. )
16 Uy ban cac van dé déi ngoai thudc Qudc hoi An
Do cong bd Bao cao lan tht 10 vé “An Pé va cdc
hiép dinh dau tw song phwong”, trong d6 co cac
khuyén nghi vé dao tao nang cao trinh d6 ctia can bo
dé phat trién trong tai, luat su tai nrdc nay.
Committee on External Affairs, Tenth Report of the
Committee on External Affairs (2020-21) on the
subject ‘India and Bilateral Investment Treaties’.
Truy cap tai: https://eparlib.nic.in/handle/123456789
/811585?view_type=browse, truy cip ngay
10/4/2025.
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giai doan tir nam 2020-2023, Nhom cong
tac III UNCITRAL thao luan va xay dung
Bo quy tic danh cho trong tai vién, trong
d0, c6 nhitng quy dinh quan trong vé chéng
xung dot 101 ich nhu nghia vu cua cac trong
tai vién gidi han trong tai vién dam nhi¢m
nhiéu vai trd trong nhiing vu kién tuong tu
trong mot khoang thoi gian nhét dinh... dé
dam bao tinh doc 1ap, cong bang khi xem
x6t cac vu kién dau tu quéc té. Bo Quy tic
trong tai da dugc UNCITRAL thong qua va
cong bd vao thang 12/2023.

Thir hai, cdi cach hé théng doi véi co
ché ISDS

Nhom Cong tac III thdo luan, xem xét
nhiéu hudng cai cach hé thong cia co ché
ISDS hién hanh nhu: Xay dung toa 4n dau
tu da phuong thuong truc (MPIC), co ché
phtc thim va xay dung cac quy dinh vé thi
tuc va cac van dé xuyén sudt khac;

(i) Xay dung co ché phic tham: Déi véi
co ché phiic tham, cac qubc gia dé xuat
thanh 1ap mot co ché c¢6 chic ning chi yéu
dé ra soat, dam bao su chinh xac vé trinh tu,
thu tuc ciing nhu ndi dung cta cac quyét
dinh va stra chita cac 15i trong quyét dinh
ctia cac hoi dong trong tai ISDS. Viéc xay
dung co ché phuc thim con dé dam bao co
ché ISDS gan véi co ché xét xir cho phép ra
soat phap 1y d6i v6i cap xét xtr so tham dé
dam bao su théng nhat, hai hoa va han ché
céc sai sot tu phap. Nhiéu khia canh phap 1y
cia co ché phiic thim ciing dugc Nhom
cong tac III thdo luan nhu pham vi phuc
tham, hiéu luc cua phuc tham, thanh phén
clia co quan hay hoi dong phuc tham, thuc
thi quyét dinh phac thim... V& mo hinh,
Nhom cong tac III xem xét nhiéu mé hinh
phic thim nhu co ché phic thim trén co so
hi¢p dinh, co ché phtc tham vu viéc, co
quan phiic tham thudng truc. ..

(i1) Xay dung MPIC: Nhom cong tac 111
thao ludn vé viéc thanh 1ap MPIC, trong dé

c6 phuong an md hinh 02 cap xét xul’,

Theo d6, & cap xét xir so thim, toa an xem
xét cac tranh chip ma hién dang duoc giai
quyet boi cac hoi dong trong tai; & cap phic
tham, tod an s& xem x¢ét cac tranh chap da
duoc g1a1 quyét & cdp so tham nhung co6
tinh tiét vi pham quy dinh phap luat hay cac
sai st rd rang khi can nhic cac tinh tiét vu
viéc (nhung khong xem xét lai cac tinh tiét).
Bén canh d6, thim phéan ciia MPIC dugc dé
xudt 13 cac c nhan lam viéc toan thoi gian,
dugc hudng luong twong duwong cac tham
phan ciia cac toa an qudc té khac. Cac ca
nhan nay phai dam bao doc lap, cong bang
va phai tuan thu cac yéu cau nghiém ngit vé
dao dirc nghé nghiép. Vé thuc thi phan
quyét MPIC, hién c6 dé xuat vin kién thanh
1ap MPIC bao gdm co ché thyc thi riéng va
khong bao gébm co ché xem xét lai & cdp
qudc gia; nhung ciing co ¥ kién cho rang,
phan quyét cia MPIC s& thugc pham vi diéu
chinh ctia Cong wéc New York vé cong nhan
phan quyét trong tai qubc té nim 1968. Nam
2021, Nhom cong tac 11T da cong bd Ghi chi
ctia Ban thu ky vé Cac yéu t6 lién quan cua
cac tod 4n va toa an qubc té thudng truc
dugc lwa chon®® dé tiép tuc qua trinh thao
ludn cu thé, trong d6 co cac van dé vé ciu
tric, co ché tai chinh, thim quyén, thu tuc
lya chon tham phan. .. Cac ndi dung nay hién
van tiép tuc duoc thao luan.

(iii) Xay dung cac quy dinh vé tha tuc
va cac van dé xuyén sudt khac: Nhom Cong

7 UNCITRAL, Possible reform of investor-State
dispute settlement (ISDS) Appellate and multilateral
court mechanisms, A/CN.9/WG.III/WP.185, ngay
29/11/2019. Truy cap tai: https://docs.un.org/en/A
/CN.9/WG.111/WP.185, truy cap ngay 10/4/2025.

18 UNCITRAL, Possible reform of investor-State
dispute settlement (ISDS) Standing multilateral
mechanism: Selection and appointment of 1SDS
tribunal  members and  related  matters,
A/CN.9/WG.III/WP.213, 8/12/2021, https://docs.un.
org/en/A/CN.9/WG.III/WP.213, truy cap ngay
10/4/2025.
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tac 111 thdo luan vé du thao Thoa thuan,
trong d6 quy dinh cac van dé vé thu tuc va
cac van dé xuyén sudt khic cua co ché
ISDS v6i muc dich tich hop vao cac IIA
hién hanh va cac IIA s& duoc ky két trong
tuong lai. Dy thdo Thoa thuan da duoc dua
ra thao luan vao thang 10/2023'° véi cac
quy dinh vé diéu kién va gid1 han cua dé¢
trinh khiéu nai, thuc hién cac tha tuc td tung
va quyét dinh cua hoi dong trong tai.

Thir ba, hé tro thic ddy cdi cach ISDS
va thiee thi & cdc quéc gia

Dé hd trg cho qua trinh cai cach ISDS
va thuc thi IIA & cac quéc gia, nam 2023,
Nhom cong tac III da thdo ludn va thong
qua Hudng dan vé hoa giai cho cac tranh
chap dau tu quoc té%°. Ngoai cac hudng dan
vé phuong thirc hoa giai, lwa chon hoa giai
vién, tién hanh hoa gidi va ky két, thyc thi
thoa thuan hoa giai, Huéng dan bao gém
mot Phu luc cac diéu khoan mau vé hoa giai
tranh chap dau tu qudc té co thé duoc s
dung dé tich hop vao cac IIA. Hién nay,
Nhom cong tac III dang tlep tuc thao luan
vé dy thao Bo cong cu vé phong ngua va
giai quyét tranh chap dau tu quic té?'. Bo
cong cu nay s& dong vai tro nhu mot hudéng
dan thyc tién dé cac qubc gia c6 thé tham
khao, su dung trong phong ngua giai quyét
tranh chdp dau tu qubc té, trong do6 cod

1% UNCITRAL, Possible reform of investor-State
dispute settlement (ISDS): Draft provisions on
procedural and cross-cutting issues, A/CN.9/WG.II
I/WP.231, 26/7/2023, https://docs.un.org/en/A/CN.
9/WG.I/WP.231, truy cap ngay 10/4/2025.

20 UNCITRAL, Guidelines on Mediation for
International Investment Disputes. Truy cap tai:
https://uncitral.un.org/sites/uncitral.un.org/files/medi
a-documents/uncitral/en/2401497e_mediation_guide
lines_-ebook_eng.pdf, truy cap ngay 10/4/2025.

2L UNCITRAL, Possible reform of investor-State
dispute settlement (ISDS) Draft toolkit on prevention
and mitigation of international investment disputes,
AJCN.9/1185, ngay 6/5/2024, https://docs.un.org/
en/A/CN.9/1185, truy cap ngay 10/4/2025.
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nhimg ndi dung vé co ché canh bao sém
tranh chap, phéi hop giita cac co quan trong
nuac, qua trinh giai quyét tranh chap va xay
dung nguon lyc phyc vy cong tac quan ly
tranh chip dau tu quéc té. Song song voi
qué trinh xay dung B0 cong cu, Nhom cong
tac III ciing dang thao luan vé viéc thanh lap
mot Trung tAm tu vin da phuong nham hd
tro phap 1y, dao tao nhan lyc va hd tro ky
thuat khic cho cac qudc gia dang phat trién
va cac nén kinh té dang chuyén d6i khi su
dung co ché ISDS phirc tap. Vao cudi nim
2024, Quy ché nguyén tic cua Trung tim tu
van da dugc Nhom cong tac 1T thong qua®?

Maic du dén nay, Nhom cong tac III da
dat dugc mot sO két qua nhat dinh trong cai
t6 co ché ISDS, mot sé chuyén gia cho rang
pham vi nghién ctru cdi cadch cia Nhom con
hep, phuong phap tiép can chu yéu 1a cai
cach gia tang ma it tap trung vao hudng cai
cach mang tinh hé théng?®

3. Mt s6 goi mé nham nang cao hiéu
qua phong ngira, gidi quyét tranh chap
dau tu quoc té tai Viét Nam

O giai doan nhitng nim 1990 thoi ky
dau mo cura, dé thu hat von dau tu nudc
ngoai cling nhu hudéng té1 binh thuong hoa
quan h¢ voi cac nudc phuong Tay, Viét
Nam ky két mot s BIT voi cac qudc gla
chau Au (Italy, Bi, Thuy Si...) va cac quoc
gia lang giéng & khu vuc chau A (Malaysia,
Singapore...). Trong d6, Viét Nam chap
nhan hau hét d¢ xuat vé 10i van cua cac doi
tac ma khong co céc chinh sira dang ké*
Cac BIT sau d6 dugc Viét Nam ky két cling
c6 hinh thirc va ndi dung chinh dya trén cac

2 UNCITRAL, Report of the United Nations
Commission on International Trade Law, A/79/17,
pp. 19-28, https://docs.un.org /en/A/79/17.

3 My An Dang (2024), p. 15.

2 Tran Viet Dung, Vietnam’s Experiences with
International Investment Agreements Governance:
Issues and Solutions, Asian Yearbook of International
Law, Volume 25 (2019), pp. 84-104, p. 90.
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BIT da duoc ky két véi cac qubc gia chau
Au nhu quy dinh vé khong phan biét dbi xur,
bdi thuong khi quéc hiru hoa, dbi xir cong
bang va thoa dang, bao vé va an ninh day
du, chuyén von va tai san, tiép can co ché
ISDS dua trén trong tai dau tu qudc té theo
vu viéc?®. Sau khi gia nhap WTO vao nim
2007, Viét Nam tiép tuc tich cuc ky két cac
hi€p dinh thuong mai tg do (FTA) song
phuong, khu vuc ASEAN va ASEAN+.
Hau hét cac FTA nay ciing c6 chuong riéng
vé dau tu, co ché ISDS.

Niam 2018, Viét Nam ky két Hiép dinh
Dbi tac toan dién va tién bd xuyén Thai
Binh Duong (CPTPP). Mic du mot s6 quy
dinh lién quan dén dau tu cua Hi¢p dinh béi
tac xuyén Thai Binh Duong (TPP) — tién
than cua Hi¢p dinh CPTPP da bi tam ngung
nhung cac quy dinh vé dau tu, co ché ISDS
cia Hiép dinh CPTPP van dugc danh gia la
tién bod so véi cac BIT cia Viét Nam duoc
ky két trudc d6 nhu dinh nghia khoan dau
tu chat ché hon, chi cho phép céc khoan dau
tu voi nhitng dong gop kinh té thuc sy, cac
quy dinh vé bao ho dau tu tiéu chuin nhung
v6i 101 van chdt ché hon, dinh nghia cu thé
vé “qudc hiru hoa gian tiép”, dat ra cac yéu
cau vé diéu kién thu tuc cao hon cho nha
dau tu khi st dung co ché ISDS, minh bach
hoa, thu hep pham vi tranh chip 4p dung co
ché ISDS...? Tuy nhién, co ché ISDS tai
Hiép dinh CPTPP van chu yéu dua trén
trong tai dau tu quéc té theo vu viéc.

Nam 2019, Viét Nam ky két Hiép dinh
dau tu véi Lién minh chau Au (EVIPA).
Pay 1a BIT dau tién ciia Viét Nam c6 co ché

% Tran Viet Dung (2019), tldd, p. 91.

26 Sam Luttrell, 1SDS in the Asia-Pacific: A Regional
Snap-Shot, 19 International Trade & Business Law
Review, 20 (2016), p. 26-27.

Xem thém tai Nguyen Manh Dzung, Dang Vu Minh
Ha, ISDS Reform and the EU-Vietnam Investment
Protection Agreement Challenge Accepted!, The
Asian Turn in Foreign Investment, 2021, pp. 200, 201.

ISDS dua trén toa an thuong truc vé dau tu
thay vi trong tai dau tu quéc té theo vu
viéc?’. Bén canh d6, Hiép dinh EVIPA ciing
bd sung cac quy dinh vé tinh minh bach,
nang cao hiéu quéd cua bién phap thi hanh
phan quyét, han ché khoi kién, bén thir ba
tai trg cho vu kién...?® Hiép dinh EVIPA du
kién s& thay thé 21 BIT song phuong cua
Viét Nam véi nuée chau Au. Vi vay, Hiép
dinh nay dugc ky vong s& giup han ché
nhiing bat cap hién c6 ciia hé thong ISDS va
su lam dung co ché ISDS cua nhitng nha
dau tu khong thién chi. Tuy nhién, dén nay,
EVIPA chua c6 hi€u lyc chinh thirc.

Tu nam 2019, Viét Nam la thanh vién
cia UNCITRAL va tai Nhoém cong tac I,
Viét Nam tich cuc tham gia vao qua trinh
thao luan cai td co ché ISDS, trong d6 c6 ndi
dung dé xuit thanh lap co quan phuc tham va
toa MPIC. Tuy nhién, Viét Nam khong cong
bd quan diém chung vé cai t6 co ché ISDS
khi tham gia Nhém cdng tac Il1.

Tinh dén hét nam 2024, Viét Nam da ky
két 67 hiép dinh dau tu song phuong (BIT),
trong d6 co6 49 BIT dang co6 hiéu luc?®®, va
9/12 hiép dinh thuong mai ty do (FTA) ma
Viét Nam 1a thanh vién c6 chuong vé dau
tu*0. Pa sb cac IIA ké trén c6 quy dinh vé
co ché ISDS. Mic du sb luong IIA dugc ky
két twong ddi 16n, Viét Nam khong co hiép
dinh dau tu hay cac diéu khoan dau tu, co
ché ISDS maiu. Cac ITA dugc ky két dua
trén co s& dam phén véi timg doi tac cu thé.

2" Tran Viet Dung 2019, tldd, p. 90.

28 Vii Lé Minh, Thanh Son, Co ché giai quyét tranh
chdp trong EVIPA: Nhitng diéu Doanh nghiép Viét
can biét, Tap chi dién tir Phap ly, thang 1/2025. Truy
cap tai: https://phaply.net.vn/co-che-giai-quyet-tranh
-chap-trong-evipa-nhung-dieu-doanh-nghiep-viet-ca
n-biet-a257236.html, truy cap ngay 10/4/2025.

2 UNCTAD, International Investment Agreement
Navigator: Viet Nam, https://invest mentpolicy.uncta
d.org/international-investment-agreements/countries/
229/viet-nam, truy cap ngay 10/4/2025.

%0 Tran Viet Dung 2019, tldd, p. 84.
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Béo cdo ra soat chinh sach dau tu nam 2018
ciia OECD danh gia rang, mic du cac diéu
khoan trong céac IIA cua Viét Nam da c6 sy
phat trién trong cac nim gan day song ciing
con nhiéu BIT thé hé cii vé6i céc diéu khoan
chua rd rang dang con hiéu luc, chua duoc
cap nhét hay thay thé méi®t. Cac 1A ma
Viét Nam ky két moi trong thoi gian qua
ciing khong sir dung céach tiép can thong
nhat vé co ché ISDS. Mot sd 1A van co quy
dinh co ché ISDS truyén thong, mot sd khac
dé ngo ddi véi quy dinh ISDS (chiang han
nhu Hiép dinh Dbi tac kinh té khu wvuc
(RCEP)®, Hiép dinh bao ho dau tu ASEAN
— Hongkong (Trung Qudc))*® va nhu tai
EVIPA, Viét Nam chip nhan mot co ché
ISDS dua trén toa 4an dau tu thudng truc
chua ting c6 tién 18.

Trong khi d0, theo cac thdng ké cong
khai cia UNCTAD, dén nay Viét Nam dﬁ
phai d6i mat véi 13 vu kién dau tu quic te
va cac vy kién dang co dau hiéu gia ting vé
s6 lwong. Cu thé 13, trong giai doan 10 nim
tir 2004 (thoi diém phét sinh vu kién dau
tién) td1 ndm 2014 phat sinh 06 vu kién
nhung chi tinh riéng trong ndm 2022 da

81 OECD, OECD Investment Policy Reviews: Viet
Nam 2018, OECD Publishing, Paris, p. 165. Truy
cap tai: https://www.oecd.org/content/dam/oecd/en/p
ublications/reports/2018/11/oecd-investment-policy-

reviews-viet-nam-2018 g198342e/9789264282957-

en.pdf, truy cap ngay 10/4/2025.

32 Theo Didu 10.18 Hiép dinh RCEP, cac Bén s&
thao luan vé co ché ISDS cua Hiép dinh sau 02 nam
ké tir ngay c6 hiéu lyc. Tuy nhién, dén nay, chua co
thong tin vé két qua thao luan cua cac Bén déi véi
ndi dung nay.

33 Theo Diéu 20 va Diéu 22 Hiép dinh bao ho déu tu
ASEAN — Hongkong (Trung QUOC) quy dinh rang
noi dung vé giai quyet tranh chap giira mot Bén va
nha déu tu s& dugc cac Bén thao luan sau khi 01 nim
ké tir ngay Hiép dinh c6 hiéu lyc va qua trinh thao
luan s& dwoc giam sat boi Hoi ddng chung thanh lap
theo Hiép dinh. Tuy nhién, dén nay, cac Bén trong
Hiép dinh chua di t6i théng nhat vé co ché I1SDS
theo Diéu 20.
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phat sinh 03 vu ki¢n, ndm 2023 phat sinh 01
vu kién. Hau hét cac vu kién nay duoc khai
xuong trén co s& cac BIT ma Viét Nam ky
két giai doan nhirg nam 2000 tro vé trudc.
O chiéu nguoc lai, UNCTAD hién chua ghi
nhén bat ky vu kién dau tu quéc té nao duoc
khéi xudng boi cac nha dau tu Viét Nam
trén co sd cac IIA. Pay ciing 1a diéu d& hiéu
do Viét Nam 13 nu6c chi yéu nhan dau tu.
Két qua xir 1y cac vu kién dau tu qudc té cua
Viét Nam hién chua dugc cong khai cu thé
song c6 thé du doan duoc chung cé kha
nang anh hudng 16n téi hoat dong quan ly
va méi truong dau tu & Viét Nam khi ma tir
nam 2014, Viét Nam da ban hanh Quy ché
phéi hop giai quyét tranh chap dau tu qudc
té (Quyét dinh s6 04/2014/QD-TTg cta Thu
tuéng Chinh phu, nay 1a Quyét dinh sb
14/2020/Qb-TTg ngay 08/4/2020 cta Thu
tudng Chinh phu).

Vi vy, trong thoi gian t&i, & han ché
phat sinh va giai quyét hiéu qua cac tranh
chap dau tu qudc té trong thoi gian t6i, cac
co quan quan 1y nha nudc ¢ thé can nhic
cac giai phap:

Thir nhat, tich cuc tham gia thdo luan
trong khuon kho Nhom Cong tac III nham
thac day viéc cai cach co ché ISDS theo
huéng can bang hon quyén loi giita Nha
nudc va nha dau tw, minh bach, hiéu qua.
Pay 1a hoat dong goép tiéng nodi vao viéc
dinh hinh co ché ISDS méi theo bao dam
loi ich ciia cic qudc gia tiép nhan dau tu
nhu Viét Nam, khéng dinh vi thé va tiéng
no6i ciia Viét Nam trong hé thong phéap 1y
quéc té. Bén canh d6, Viét Nam cling nén
tham gia tich cuc trong viéc xay dung céc
huéng dan, quy dinh miu lién quan dén co
ché ISDS va tan dung cac hd tro ki thuat
trong khuon khé UNCITRAL, dic biét la
cac hd tro vé dao tao, nang cao nang lyc cho
doi ngili can bo phdp 1y, luat su cia Viét
Nam va chuin hod quy trinh giai quyét
tranh chap dau tu qudc té.
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Thir hai, can som ra soat cic ITA ma
Viét Nam di ky két nham néng cp, thay
méi hodic chim dut céc higp dinh da boe 16
cac rui ro phat sinh tranh chap dau tu quoc
té do cac diéu khoan mo ho, thiéu cy thé
hodc trung ldp vé cha thé, dan t6i kha ning
nha dau tu loi dung dé truc loi (treaty
shopping). Viét Nam ciing can thuc day viéc
xdy dung hiép dinh mau hay nhém cac quy
dinh vé dau tu, ISDS mau dé phuc vu cho
qua trinh dam phan nang cép, thay thé cac
IIA ciing nhu ky két méi cac IIA véi cac
qudc gia dbi tac, trong d6 can nhic t6i cac
gidi phap bao vé quyén ty chi trong xiy
dung phap luat, thiic day cac phuong thirc
giai quyét tranh chap thay thé. ...

Thir ba, thuc ddy hoan thién phap luat
trong nudc dé phong nglra cac tranh chap
dau tu quoc té, giai quyet so6m cac vuong
mic, khiéu nai ctia nha dau tur nuoc ngoal
thong qua cic co ché giai quyét tranh chip
trong nude. Bén canh dé, can ting cuong
nang lyc, nang cao nhan thic cho ddi ngii
can by lam cong tac dam phan, theo doi
thuc hién TTA nhdm dam bao c6 sy hicu biét
vé co ché ISDS, rui ro phét sinh tranh chap
dau tu qudc té tir cac TIA da ky két.

Thit tir, can ¢ nghién ctru, danh gia vé
céc rui ro phét sinh tranh chdp dau tu qudc
té va nhu cau hoan thién quy che ph01 hop
giai quyet tranh chdp dau tu qudc té trong
nuée dé ung phod véi cac rui ro nay. Trong
truong hop rai ro 16n, Viét Nam c6 thé can
nhic kinh nghiém ctua mot s6 quéc gia vé
thanh 1ap co quan chuyén trach hodc co
quan dau mbi giai quyét tranh chap dau tu
quéc té v6i doi ngii cong chire, ludt su cong
chuyén nghiép, c6 kha nang dai dién, bao v¢
quyén loi cho Nha nudc trong céc tranh
chap trudc co quan tai phan quc té. Vé lau
dai, vi¢c thanh 1ap mot co quan nhu vay s€
giap Viét Nam chu dong hon trong ung pho
v6i cac tranh chap dau tu qudc té, giam chi

phi, giam sy phu thudc vao cac luat su,
chuyén gia nudc ngoai.

Két ludn

Tranh chap dau tu quoc té 12 hé qua tat
yéu cua qua trinh toan cau hoa va gia tang
dong von dau tu xuyén bién gidi, dang dat
ra nhu’ng thach thuc ngay cang lon dbi voi
hé théng phap luat quéc té va quic gia. Mic
du co ché ISDS di gop phan bao vé quyén
loi nha dau tu va cung cd niém tin vao moi
truong dau tu, song dong thoi ciing boc 10
nhiéu bit cap nhu thiéu minh bach, chi phi
t tung cao, tinh nhat quan trong xét xir con
han ché, va nguy co anh huong dén quyén
diéu chinh chinh sach cua qudc gia. Nhimng
bét cap nay da thic day cong dong qudc té,
diac biét tai dién dan Nhom cong tac III
UNCITRAL, tién hanh céc sang kién cai to
co ché ISDS nhim hudng t6i mot hé thong
giai quyét tranh chip cong bang, minh bach,
can bang va hiéu qua hon.

Trong boi canh d6, dbi véi Viét Nam —
mot qudc gia dang trong tién trinh hoi nhép
sdu rong vao nén kinh té toan cdu va la
thanh vién cta nhiéu hiép dinh dau tu thé hé
m&i — viéc nhan dién ding cac xu hudéng céi
t6 ISDS va chu dong thich ung la yéu cau
mang tinh cép thiét. Viét Nam can tich cuc
tham gia vao qua trinh dinh hinh cac cai
cach tai cap do da phuong, dong thoi tién
hanh ra soat, diéu chinh cac cam két dau tu
song phuong va da phuong da ky, dam bao
su can bang giita yéu cAu bao vé nha dau tu
va bao vé khong gian chinh sach qudc gia.
Ngoai ra, viéc hoan thién khuon khd phap
luat noi dia vé dau tu, nang cao chét luong
ngudn nhan lyc tham gia giai quyét tranh
chip, cling nhu xdy dung co ché phdi hop
lién nganh trong xir 1y tranh chip dau tu
qudc té 1a nhiing giai phap then chdt nham
nang cao nang luc Ung phod va bao vé
quyén, loi ich hop phap cia quéc gia.
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