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Tém tat: Bai viét nghién ciru phdp ludt ciia Hoa Ky, Vieong quoc Anh va phdp ludt
Viét Nam vé viéc xdac dinh chii thé chiu trach nhiém boi thuwong thiét hai doi véi tai nan
do xe t ldi gdy ra. Tir két qua nghién ciru, tdc gia dé xudt mot sé giai phap dé xdy dung
khung phdp Iy diéu chinh cho viéc xdc dinh chii thé chiu trach nhiém boi thieong thiét
hai doi véi tai nan do xe tw ldi gay ra tai Viét Nam.

Tw khoa: Trdch nhiém boi thuong thiét hai ngodi hop dong, xe tw ldi, phdp ludt
Hoa Ky, phdp ludt Vieong quéc Anh.

Abstract: The article examines the laws of the United States, the United Kingdom
and Vietnam on the determination of parties liable to compensate for damage caused by
self-driving cars. Drawing on this comparative analysis, the author proposes a number
of solutions for developing a legal framework in Vietnam to govern the identification of
parties responsible for compensation for damage arising from accidents involving self-

driving cars.
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Noi dung

Trong nhiing san pham cia sy tién bo
cong nghé, xe tu 1ai (XTL) dang ndi 1én nhur
mot trong nhitng phat minh dot pha, mang
dam mau sic “tuong lai” trong thé gi6i hién
tai. XTL dang mang lai sy tién loi, déng
thoi tao ra sy thay ddi chua ting co trong
lich st giao thong duong bd. Tuy nhién,
viéc XTL tham gia giao thong cling dat ra
nhiéu thach thirc phap 1y. Boi XTL khong
nhiing c6 thé hoat dong khong cin ngudi
diéu khién ma con dya vao cac chuong trinh
may hoc, tri tu¢ nhan tao dé tai tao dir lidu
moi dya trén thong tin hién c6. Vi vay, viéc
xac dinh trach nhiém boi thuong thiét hai

" ThS., Giang vién Khoa Luat Quéc té, Truong Dai
hoc Luét Tp. H6 Chi Minh.
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(BTTH) thudc vé chi thé nao khi c6 tai nan
xay ra trong ché do 1ai xe tu dong 1a kha
phtc tap, lién quan dén nhiéu cha thé nhu
chu sé hiru, nguoi diéu khién, nha san xuét,
bén thir ba.

Tai Vi¢t Nam, mdc du chua qua phé
bién, XTL da duoc cac cong ty, vién nghién
ctru phat trién va ra mat chinh thirc’. Do do,
trach nhiém bdi thuong khi XTL giy tai nan
tré thanh mot van dé dang dugc thao luan.
Véi muyc dich do, tac gia da nghién ctru phap
ludt cia Hoa Ky, Vuong qudc Anh (UK) véi
su so sanh vo&i phap luat Viét Nam, tir do

! Hoang Hiép, Chinh thirc ra mdt mau xe tw hanh
théng minh dau tién cua Viét Nam, 26/3/2021,
https://vietnamnet.vn/chinh-thuc-ra-mat-mau-xe-tu-h
anh-thong-minh-dau-tien-cua-viet-nam-722663.html,
truy cap ngay 13/4/2024.
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dua ra mot sé goi ¥ vé khung phép 1y diéu
chinh cho van dé nay tai nudc ta.

1. Khai niém va céc cip dd cia xe tw 1ai

Hién nay, van chua c6 mot dinh nghia
thong nhit vé XTL. Ty vio timg gbc nhin
ma mdi nha nghién ctru c6 thé dua ra cac
cach hiéu khac nhau. Ching han, xét vé
mat ky thuat, co6 nguoi cho réng, XTL la
két qua cua viéc két hop va tich hop nhiéu
cam bién vao mot hé thdng duy nhat giup
phuong tién “hiéu” duoc méi trudng ma nd
dang di chuyén va tir d6 ty diéu chinh hanh
vi giao thong cila phuong tién d6% Mot sb
hoc gia khéc lai tap trung vao tac dong cua
con ngudi ddi v4i phuong tién khi cho
rang, XTL la phuong tién c6 kha niang cam
nhan moi treong ma ndé dang hoat dong va
ty didu hudng trong méi truong ndy ma
khéng can sy trg giup hay can thiép cua
con nguoil. Ciing c¢6 nha nghién ctru nhan
manh vao tinh an toan va thuan tién khi
cho rang, xe tu dong 1a phuong tién mang
lai cac mirc do tién loi khac nhau hoac cé
chirc ning diéu khién quan trong vé an toan
dién ra ma khong can sy can thiép truc tiép
cia ngudi 14i%,

Céac co quan quan ly va céc nha lap
phap ciing dwa ra mot sb khai niém vé XTL.
Tai Hoa Ky, Cuc Quan 1y an toan giao

2 Christian Gilbertsen, Here’s How the Sensors in
Autonomous Cars Work, The Driver, 27/03/2017,
https://www.thedrive.com/tech/8657/heres-how-the-
sensors-in-autonomous-cars-work, truy cap ngay
25/3/2025.

3 Betina Carol Zanchin, Rodrigo Adamshuk, Max
Mauro Santos, Kathya Silvia Collazos, On the
Instrumentation and Classification of Autonomous
Cars, IEEE International Conference on Systems,
Man, and Cybernetics (SMC) Banff Center, Banff,
Canada, October 5-8, 2017, p. 2631.

4 David L. Block, Doug Kettles, John Harrison,
Automated, Autonomous and Connected Vehicle
Technology Assessment, FSEC Report Number:
FSEC-CR-2020-16, March 2016, p. 1.

thong duong cao téc ctia Bo Giao thong van
tai Hoa Ky (NHTSA) cho ring, xe ty dong
1a nhitng phuong tién trong d6 c6 it nhat
mot s6 chire ning diéu khién quan trong vé
an toan nhu tay lai, chan ga hoac chan
phanh dugc thuc hién ma khong c6 su can
thiép truc tiép cia nguoi l4i®. Can luu ¥ 1a
theo NHTSA thi c4c phuong tién cung cip
canh bao an toan cho ngudi lai xe, nhu canh
bao va cham, nhung khong thuc hién chuc
ning diéu khién, khong duogc coi 1a tu 14i.
Tai UK, mot phuong ti€n duoc xem la tu lai
néu né hoat dong ma khong can su diéu
khién hay giam sat ciia con ngudi®. Lién
minh chau Au (EU), cu thé Nghi dinh
2019/2144 cho rang, XTL duwgc hiéu la
phuong tién c¢6 hé thong 1i ty dong co kha
nang ty diéu khién phuong tién’. Hé thong
lai xe tw dong dugc dinh nghia la phén cung
va phﬁn mém c6 kha nang thyc hién toan bo
nhiém vu a1 xe chu dong trong pham vi van
hanh theo thiét ké®. Dya vao nhitng quy
dinh trén, c6 thé thiy dic diém quan trong
ciia XTL dugc Hoa Ky, UK va EU xét dén
1a kha nang tu can thi€p vao viéc diéu khién
va an toan cua phuong tién.

D@)ng thoi, dé tao thuan loi cho viéc
danh gid, quan 1y XTL, cac mtrc do tu dong
héa thuong dugc st dungg. Trong do6, hé

5> NHTSA, Preliminary Statement of Policy
Concerning Automated Vehicles, 2019, p. 3, https:/
www.nhtsa.gov/sites/nhtsa.gov/files/documents/auto
mated_vehicles_policy.pdf, truy cap ngay 25/3/2025.
6 Section 8.1.a UK Automated and Electric Vehicles
Act 2018.

" Article 6, Regulation (EU) 2019/2144 of the
European Parliament and of the Council of 27
November 2019.

8 Article 2, Commission Implementing Regulation
(EV) 2022/1426 of 5 August 2022 laying down rules
for the application of Regulation (EU) 2019/2144.

® Nhu Té chtc québc té cia cac nha san xuit phuong
tién co gisi (OICA), Vién nghién ciru duong cao tbe
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théng phan loai dugc st dung rong rai nhét
hién nay 1a hé théng duoc xdy dung bai
Hiép hoi ky su 6 t6 qudc té (SAE). Cac mirc
d6 tu dong hoa cia SAE da duoc rat nhiéu
co quan trén thé gigi chap nhan nhu
NHTSA, Uy ban Giao thong qudc gia Uc,
Hoi déng Tu van nghién ctu giao thong
duong bo chau Au, UK, Bo Giao thong van
tai va Chinh phi Ontario, Canada®!... SAE
d3 dua ra tiéu chuan J3016 mé ta 06 cip do
tir mtrc 0 1a khong c6 tu dong dén muc 5 1a
tu dong hoan toan'?,

Bén canh d6, ciing can cha y 1a dé chi
céc phuong tién ¢ thé tu diéu khién, mot sd
thudt nglr thuong dugc st dung nhu xe tu
dong (automated vehicle), xe tu hanh
(autonomous vehicle), XTL (self-driving
vehicle). Cac thudt ngit ndy vé co ban 1a

lién bang Dirc (BASt)... NHTSA trude day ciing co
tiéu chuan phan loai riéng.

10 U.S. Department of Transportation, NHTSA,
Federal Automated Vehicles Policy, 2016, p. 9.

1 Araz Taeihagh, Hazel Si Min Lim, Governing
Autonomous Vehicles: Emerging Responses for
Safety, Liability, Privacy, Cybersecurity, and Industry
Risks, (2019) 39(1) Transport Reviews 103, 106.

12 Muc 0: Khong tu dong - Nguoi 1ai hoan toan kiém
soat xe; Muc 1: Hd tro ngudi lai - Xe ¢6 thé hd tro
mot s6 chie niang, nhung ngudi lai van gitr quyén
kiém soét xe; Mc 2: Tu dong mot phan - Xe c6 thé
tu dong thuc hién cac chirc niang nhu ting toc va lai
xe, nhung ngudi lai van phai tham gia vao qua trinh
lai xe va giam sat moi trudng xung quanh; Mac 3:
Tu dong co diéu kién - Xe c6 thé thuc hién tat ca cac
nhiém vu lai xe trong mot sé diéu kién nhit dinh,
nhung ngudi lai phai sdn sang dé kiém soat lai khi
dugc yéu cau; Mic 4: Ty dong cao - Xe c6 thé thuc
hién tat ca cc nhiém vy lai xe va giam sat moi
truong trong mot sé diéu kién nhat dinh. Nguoi lai
c6 thé chon khéng kiém soat xe; Muc 5: Ty dong
hoan toan - Xe c6 thé thuc hién tat ca cac nhiém vu
lai xe, dudi moi diéu kién, ma khdng can bt ky su
can thiép nao tr nguoi lai. SAE, Taxonomy and
Definitions for Terms Related to Driving Automation
Systems for On-Road Motor Vehicles, 2021, https://
www.sae.org/standards/content/j3016_202104/, truy
cap ngay 15/4/2024.
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tuong dwong va cé thé dugc st dung thay
thé cho nhaul®. Tuy nhién, van c6 mot )
diém khac biét. Thi nhét, thuat ngi
“autonomous” duoc st dung phd bién hon
tai Hoa Ky**, trong khi “automated vehicle”
1a thuat ngir khai quat nhat va dugc nhiéu
quéc gia, to chirc st dung trong vin ban
chinh thirc!®. Thir hai, thuat ngit “automated
vehicle” miéu ta xe c6 hé théng ty dong ma
chua thé hién o muc do tu dong. Do do, dé
chi xe c6 muc do tu dong tir mirc 3 SAE tré
1én, ¢ thé ty hoat dong ma khong can con
nguoi, cac thuat ngt nhu “autonomous
vehicle” va “self-driving vehicle” thuong
dugc s dung phd bién hon'®. Tuy nhién,
diéu nay ciing khong hoan toan chinh xac.
Ching han nhu tai bang Florida, thuat ngir
“autonomous” duoc ding dé chi XTL
nhung van ding “fully autonomous” dé chi
XTL khong can con nguoi'’. Vi vay, dé
théng nhét cach hiéu, trong bai viét nay, tac
gia s€ sir dung thuat ngr “xe tu 14i” (XTL)
nham dé chi cac phuong tién c6 mic do tu
lai tr mure 3 tr¢ 1én theo SAE.

13 Nhu trong UNECE (United Nations Economic
Commission for Europe), All you need to know about
automated vehicles, Brochure Printed at United
Nations, Geneva — 2119169 (E) — December 2021, p.
7; Dr. Michael Chatzipanagiotis, Dr. George
Leloudas, Automated vehicles and thirdparty
liability: a European perspective, Journal of Law,
Technology & Policy, Vol 2020, p. 211.

14 Nhu California Vehicle Code 2023; Nevada
Administrative Code 2019...

15 Nhu trong Nghi dinh s6 2019/2144 cia EU, cac
chinh sach cia NHTSA, SAE, UK Automated and
Electric Vehicles Act 2018...

16 David L. Block, Doug Kettles, John Harrison, #dd,
p. 2; Ralf Herrtwich, The difference between
autonomous and driverless cars, Here, https://www
.here.com/learn/blog/difference-autonomous-driverle
ss-cars, truy cap ngay 13/4/2024.

7 Florida Statutes 2021 § 316.003.3.



CHU THE CHIU TRACH NHIEM...

2. Xac dinh chii thé chiu trach nhi¢ém
bdi thwong thiét hai dbi véi tai nan giao
thong do xe tw lai gay ra theo phap luat
ciia Hoa Ky, Vwong qudc Anh

2.1. Phap ludt Hoa Ky

O cdp @b lién bang, Hoa Ky chua co
cic dao luat cu thé diéu chinh cho XTL.
Thuc té, vao ndm 2017, Ha vién Hoa Ky da
thong qua Dao luat “Tu 1ai” (self-drive Act)
nhung Pao ludt nay chua dugc Thugng vién
Hoa Ky thong qua'®. Tham chi, khi c6 hiéu
luc thi Pao luat nay ciing khéng didu chinh
vé trach nhiém bdi thuong khi xay ra tai
nan'®. Hién nay, cac khung phap 1y vé XTL
& cap lién bang chu yéu do NHTSA ban
hanh va giam sat. Trong chinh sach vé XTL,
NHTSA cho réng, van dé xac dinh trach
nhiém phép 1y lién quan dén phuong tién
nay s& do cac tiéu bang xac dinh. NHTSA
goi y réng, trdch nhiém nay co thé dugc
phan chia gita chu s& hiru phuong tién,
ngudi van hanh, hanh khach, nha san xuat
va nhiing chu thé khac khi xay ra va cham.
Vé bao hiém, cac tiéu bang ciing c6 thim
quyén quy dinh bén nao phai mua bao hiém
cho XTL. NHTSA ciing huéng dan rang,
khong nhét thiét phai xac dinh ai hodc cai gi
1a “nguoi diéu khién” XTL trong mdt tinh
huéng nhat dinh dé xac dinh trach nhiém
phap 1y di voi cac vu tai nan lién quan dén
XTL do. Hay no6i cach khéc, nguoi lai xe co
thé khong phai 1a nguoi phai chiu trach
nhiém boi thuong khi xay ra tai nan. Chang
han nhu trach nhiém phap 1y dbi vi mot vu

18 Dy thao cua Pao luat van dang trong giai doan lay
y kién tai Tiéu ban Thuong mai va bao vé nguoi tiéu
dung. US Congress.gov, https://www.congress.gov/
bill/117th-congress/house-bill/3711/all-actions, truy
cap ngay 13/4/2024.

19 Green, Alexandra, The Self-drive Act: An
opportunity to re- legislate a minimum cybersecurity
federal framework for autonomous vehicles, Santa
Clara Law Rev, Vol 60, 2020, p. 240.

va cham lién quan dén ngudi diéu khién
XTL c6 thé do nha san xut phuong tién do
chiu trach nhiém?. C6 thé théy, cac hudng
dan trén van con rat khai quat. Diéu nay 1a
dé hiéu boi thim quyén dé giai quyét céc
van dé vé BTTH, bao gém ca trach nhiém
bdi thuong tir tai nan giao thong khong
thudc thAm quyén cua lién bang ma duoc
diéu chinh boi luat cta tirng tiéu bang?.

O cdp d¢ tiéu bang, Nevada 1a bang dau
tién ban hanh cac quy dinh cho phép van
hanh XTL vao nim 2011. Pén nay, da sb
céc tiéu bang Hoa Ky déu dd dua ra cac quy
ché phap 1y diéu chinh cho XTL. Tuy nhién,
cac quy dinh nay chi méi dé cap dén cac
van dé vé hanh chinh nhu viéc cho phép
hoat dong, dam bdo tiéu chuin ky thuat, an
toan va trach nhiém quan 1y cua cac co quan
¢6 thAm quyén ma chua c6 quy dinh cu thé
vé trach nhiém bdi thuong. Vi vay, dé xac
dinh trach nhiém BTTH gay ra bsi XTL
theo phap luat Hoa Ky, chiing ta van phai sir
dung cac 1y thuyét chung vé BTTH ngoai
hop dong. Piéu nay dan dén trach nhiém co
thé thudc vé cac chu thé sau:

Thir nhat, nguoi lai xe (driver) hodc
ngueoi van hanh/diéu khién (operator)

Déi voi XTL, viée xac dinh ai 1a nguoi
141, nguoi van hanh, cling nhu sy phan bi¢t
giita hai chu thé nay khong phai 1a diéu dé
dang. Theo chinh sich vé& XTL cua
NHTSA, dbi voi nhitng phuong tién c6 mirc
tu dong cao, “nguoi 14i” duogc hiéu 1a nguoi
dang diéu khién phuong tién khi phuong
tién d6 khong dugc van hanh ¢ ché do tu
dong hoan toan??. Trong khi d6, “ngudi van
hanh” 12 ngudi ngdi trén phuong tién tu

2 U.S. Department of Transportation, tldd, p. 45.
2L Dorian G. Minond, Liability Issues with
Autonomous Vehicles: Current Uncertainty and
Future Solutions, Seton Hall University, 2023, p. 17.
22 U.S. Department of Transportation, tldd, p. 83.
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dong, khong chiu trach nhi¢m 1ai xe nhung
van chiu trach nhiém vé mot s6 khia canh
nhat dinh cta hanh trinh?. Nhu vay, mot
chu thé tuy thoi diém co thé 1a nguoi 14i
hodc ngudi van hanh, dya vao mic do ho
can thiép vao nhi¢m vu lai xe. Tuy nhién,
luat cua timg tiéu bang lai co cach tiép can
khac nhau. Chéng han nhu tai Nevada,
“nguoi van hanh” 1a nguoi lam cho XTL
hoat dong?, con “ngudi lai xe” dugc hiéu
dua vao muc do tu dong. Néu xe & muc 3
SAE, nguoi khoi dong hé thdng 1ai tu dong
dugce xem 13 ngudi 14i xe, con néu xe & mirc
4 va 5, nguoi khoi dong hé thoéng lai tu
dong chi dugc xem la nguoi 1ai néu ho 1a
chi s hitu phuong tién®. Trong khi do,
mot s6 bang khac khong dua ra dinh nghia
vé ngudi 1ai ma chi dé cap dén ngudi van
hanh XTL ma th6i?°,

Mic du c6 su khac biét ¢ ting tiéu
bang, vé co ban, trach nhiém BTTH dbi véi
cac vu tai nan giao thong s€ dat Ién nguoi
diéu khién phuong tién?’. Pé xac dinh trach

23 U.S. Department of Transportation, tldd, p. 85. Vi
du nhu nguoi dugc cbng ty s¢ hiru phuong tién yéu
cau c6 mit trén phuong tién dé thiét lap diém dén,
lya chon 16 trinh... cho phuong tién.

24 Nevada Administrative Code (2019) 482A.020A,
https://www.leg.state.nv.us/nac/nac-482a.htmI#NAC
482ASec020, truy cap ngay 25/2/2025.

%5 Nevada Revised Statutes (2017) 484A.080,
https://www.leg.state.nv.us/nrs/NRS-484A.htmI#NR
S484ASec080, truy cap ngay 25/2/2025.

% Nhu California xem thém California Vehicle Code
2023 § 38750, https://leginfo.legislature.ca.gov/faces
[/codes_displaySection.xhtml?lawCode=VEH&sectio
nNum=38750, truy cap ngay 25/3/2025; Florida xem
thém Florida Statutes 2021 §316.85, https://www.fls
enate.gov/Laws/Statut es/2021/Chapter316/All, truy
cap ngay 22/3/2025.

27 Carrie Schroll, Splitting the bill: creating a
national car insurance fund to pay for accidents in
autonomous vehicles, Northwestern University Law
Review, Vol 109, No. 3, 2015, page 815; Maria
Lubomira Kubica, Autonomous Vehicles and
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nhiém cta ngudi diéu khién phuong tién
trong cic vu tai nan giao thong, cac tiéu
bang ctua Hoa Ky hién nay c6 hai cach tiép
can 1a dua trén 16i (at-fault or tort-based
scheme) va khong can dya trén 13i (no-fault
scheme). Tai cic bang theo cach tiép cén
khong can 16i%%, ngudi tham gia giao thong
phai tu chiu trach nhiém ddi véi thiét hai
cho phuong tién cta minh va cac chi phiy
té ciia chinh ho trong truong hop va cham
v6i xe khac. Piéu nay duoc ap dung bat ké
ho c6 phai la nguoi co 16i trong vu tai nan
hay khdng?®. Bén bi thiét hai khong thé khai
kién nguoi gdy tai nan dé yéu cau boi
thuong, trir truong hop tai nan din dén thiét
hai vuot ngudng nhat dinh hodc giy chin
thuong nghiém trong®. Thay vao do, céc
tiéu bang nay s& yéu cau nguoi 1ai xe phai
mua bao hiém va ho s& duoc bao hiém tu
dong chi tra lai cac khoan phi trén. O da s6
cac bang con lai, trach nhiém BTTH do tai
nan s& dugc xac dinh dua trén 16i. Luc nay,
bén bi thiét hai c6 thé khoi kién dé yéu cau
bén d3 c6 hanh vi so suat dan dén tai nan
phai boi thuong. Tuy nhién, diéu nay din
dén viéc bén khoi kién phai co nghia vu
ching minh 16i thudc vé bén gy thiét hai.

Liability Law, The American Journal of Comparative
Law, Vol 70, 2022, p. 140.

28 Hign nay c¢6 12 bang bao gom: Florida, Hawaii,
Kansas, Kentucky, Massachusetts, Michigan,
Minnesota, New Jersey, New York, North Dakota,
Pennsylvania, Utah, and the District of Columbia.
https://www.carinsurance.org/whats-the-difference-
no-fault-vs-tort-auto-insurance-705/, truy cap ngay
16/4/2024.

2 Dorian G. Minond, tldd, p. 18.

30 Vi du ngudng thiét hai tai bang Massachusetts la
2000$; chan thuong nghiém trong theo luat New
York la nhitng chan thuong dan dén chét nguoi, say
thai, mat kha nang sir dung cia mot hoac nhiéu bd
phan, co quan hay chirc ning co thé... Xem thém
James M. Anderson, Paul Heaton, Stephen J. Carroll,
The U.S. Experience with No-Fault Automobile
Insurance, RAND, 2010, p. 11.
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Vi¢éc ching minh cé thé thuc hién béng
cach xem xét tinh hop 1y trong hanh dong
cua bi don, dwa vao viéc ho c6 vi pham
nghia vu can tuan thu hodc theo phuong
phap phan tich chi phi®l. Viéc ching minh
16i nay khong phai 1a diéu d& dang va phai
trai qua qua trinh t6 tung, hé qua 1a viéc
duoc boi thuong s& mat nhiéu thoi gian.

bPdi véi nguoi van hanh, du vai tro diéu
khién phuong tién cua ho han ché hon rat
nhiéu so véi xe truyén théng, ho vin c6
kha nang phai chiu trach nhiém trong mot
) truong hop. Ch:fmg han, tai Nevada, néu
XTL vugt dén do thi nguoi van hanh
khong phai chiu phat vi pham giao thong??.
Va s& hop 1y néu suy luan ring, néu c6 tai
nan xdy ra do viéc vuot den do thi nguoi
van hanh khong phai chiu trach nhiém boi
thuong. Tuy nhién, ngudi van hanh van c6
tac dong nhéat dinh dén hoat dong cua xe,
chfmg han viéc kich hoat ché do 1ai tu dong
qua gan véi thoi diém dén nat giao thong,
nén khong thé khiang dinh ho hoan toan
mién trir trach nhiém trong cac vu tai nan
lién quan dén XTL.

Ngoai ra, ngudi diéu khién, nguoi van
hanh con cé thé chiu trach nhiém nghiém
ngat cung chi s¢ hitu nhu phan tich trong
muc tiép theo.

Thir hai, chu so hitu

Theo phéap luat Hoa Ky, chu s¢ hitu co
thé phai bdi thuong dua trén trach nhiém

31 V/6i cdng thitc B < PL. Trong d6, B (chi phi can
thuc hién dé ngan chan thiét hai) dugc xac dinh bang
“P” (xac suat gy ton hai) nhan véi “L” (chi phi ton
that c6 thé xay ra). Néu mot bién phap ngan ngira ton
hai ¢6 chi phi cao hon chi phi thiét hai nhan véi xac
suét xay ra thiét hai thi bén gay thiét hai dugc xem la
khéng c6 156i. Xem thém Nidhi Kalra, James
Anderson, Martin Wachs, Liability and Regulation of
Autonomous Vehicle Technologies, California PATH
Research Report, 2009, p. 18.

32 Dorian G. Minond, tldd, p. 31.

nghiém ngdt (strict liability). Trach nhi¢m
nghiém ngat dat ra khi mot chu thé c6 mot
hanh dong cuc ky nguy hiém hodc nguy
hiém bét thuong. Lac nay, ho phai chiu trach
nhiém boi thuong bét ké ho d3 can trong hét
stre dé ngan ngua thiét hai, hay néi cach
khac, trach nhiém nay khong can cin ctr vao
16i cua bén gay thiét hai®®. Trach nhiém
nghiém ngit dic biét lién quan dén trach
nhiém cta cha sé hitu hodc ngudi tryc tiép
su dung XTL. Nan nhan cta cadc vu tai nan
c6 thé kién cha s¢ hitu, nguoi diéu khién,
nguoi van hanh phuong tién va ldp luan
rang, viéc van hanh cac cong nghé XTL da
c4u thanh mot hoat dong cuc ky nguy hiém
va do d6, ngudi didu khién phai chiu trach
nhiém phép 1y nghiém ngit d6i véi bat ky vu
tai nan nao xay ra. Tuy nhién, can luu y 1a
Toa 4n rat can nhic viéc ap dung trach
nhiém phap 1y nghiém ngit & dang tuyét ddi,
thay vao do s€ dat trach nhi¢m nghiém ngat
trong twong quan vai su so suat khi xem xét
don yéu cau boi thuong®.

Thir ba, nha san xudt va cdc bén lién
quan dén san pham XTL

Hién nay, cac khiéu nai chéng lai nha
san xuat o t6 dya trén 156i san pham la rét it,
do da sb cac vu tai nan xuét phat tir 16i cua
nguoi 14i%. Tuy nhién, XTL c6 thé hoat

33 Restatement (2d.) of Torts (1977) § 519: General
Principle: “One who carries on an abnormally
dangerous activity is subject to liability for harm to
the person, land or chattels of another resulting from
the activity, although he has exercised the utmost
care to prevent the harm”.

34 Gary E. Marchant Rachel A. Lindor, The Coming
Collision Between Autonomous Vehicles and the
Liability System, Santa Clara Law Review, Vol 52,
2012, p. 1323.

3 909% c4c vu tai nan xuat phat tir 13i cua ngudi diéu
khién, 13i tir phwong tién chi chiém 2% tong sb vu tai
nan. Xem thém Maria Lubomira Kubica,
Autonomous Vehicles and Liability Law, The
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dong ma khong can con ngudi. Do do6, khi
x4y ra tai nan, viéc yéu cAu nguoi truc tiép
van hanh, diéu khién xe chiu trach nhiém s&
kha kho khan®. Luc nay, hoc thuyét trach
nhiém san pham c6 thé ap dat nghia vu boi
thuong 1én cac chu thé kinh doanh XTL.
Theo luat phap Hoa Ky, nha san xuit, nguoi
ban va nha phan phdi san pham bi 1561 phai
chiu trach nhiém phap 1y ddi véi nhiing t6n
hai vé ngudi hodc tai san do 16i san pham
gdy ra trong ba truong hop 1a: Ldi san xuat,
16i thiét ké va 18i khong canh bao®’. Mot san
pham duoc xem 1a ¢6 16i san xudt khi san
pham khéng giéng nhu thiét ké dy dinh mac
du da thuc hién moi sy cin trong trong qua
trinh chuan bi va tiép thi san pham®. Dbi
voi XTL, nguyén don s€ gdp kho khan khi
ching minh 15i san xuat d6i véi cac 16i vé
phan mém. Boi theo cac Toa an tai Hoa Ky
thi phan mém khong hiru hinh nén khong
thudc pham vi san xuat®®. Loi thiét ké duoc
mo ta 1 nhitng 16i trong d6 nhitng rii ro
giy hai c6 thé thay trudc, ¢ thé duoc giam
b6t hodc tranh duge bang cach sir dung mot
thiét ké thay thé hop 1y. Dé xac dinh sy ton
tai cua khiém khuyét nay, tda an st dung
hai bai kiém tra 1a: Bai kiém tra ky vong ctia
ngudi tiéu dung va bai kiém tra giita tinh
hitu dung va rii r0*°. Léi canh bdo xay ra

American Journal Of Comparative Law, Vol 70,
2022, p. 140; Carrie Schroll, tldd, p. 812.

% Kenneth S. Abraham, Robert L. Rabin, Automated
vehicles and manufacturer responsibility for
accidents: A new legal regime for a new era,
Virginia Law Review, Vol. 105, 2019, p. 134 — 135.
37 Restatement (Third) of Torts: Product Liability § 2
(1998).

38 Nhur trén.

39 Jeffrey K. Gurney, Sue my car not me: products
liability and accidents involving autonomous
vehicles, Journal Of Law, Technology & Policy, Vol.
2013, p. 259.

40 Maria Lubomira Kubica, Autonomous Vehicles
and Liability Law, The American Journal of
Comparative Law, Vol 70, 2022, p. 160.
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khi nha san xuit khong tuan thu nghia vu
thong bdo cho nguoi dung céch sur dung san
phém mot cach an toan va’hodc bo qua vi¢c
canh bao ngudi tiéu dung vé nhimg rii ro
tiém 4an lién quan dén viéc sit dung*. Bé
han ché 13i nay, nha san xudt XTL c6 thé
phai thuc hién cac doan video hudng dan
hoac tham chi céc khoa hoc su dung XTL
cho nguoi mua trudc khi ban san pham*2,

Nhu vay, co thé thay phap luat Hoa Ky
hién nay nhin chung chua cé quy dinh thong
nhat va chuyén biét dé diéu chinh cho trach
nhiém BTTH gy ra boi1 XTL. Méc du céc
quy dinh hién tai van ¢6 thé dam bao cho
viéc xac dinh cha thé chiu trach nhiém, van
con nhiéu diém bat cap chua duoc lam rd.

2.2. Phdp ludt Vwong quéc Anh

Khic v6i Hoa Ky, Vwong quéc Anh
(UK) da thong qua DPao luat Xe dién va
XTL vao 2018 (AEVA 2018)*. Pao luat
diéu chinh mot sd van dé co ban lién quan
dén XTL, trong d6 trong tim la xac dinh
chii thé chiu trach nhiém bdi thuong khi xay
ra tai nan. Véi viéc XTL tr¢ thanh “ngudi
14i”, con ngudi 1ai co thé tré thanh hanh
khach trén xe, cac nha lam luat tai UK phan
van trong viéc dat trach nhiém BTTH do tai
nan lién quan dén XTL Ién nha san xuat hay
cong ty bao hiém*. Sau khi can nhic, ho

4l Restatement (Third) of Torts: Product Liability §
2c (1998).

42 Jeffrey K. Gurney, Sue my car not me: products
liability and accidents involving autonomous
vehicles, Journal Of Law, Technology & Policy, Vol.
2013, p. 265.

4 UK Automated and Electric Vehicles Act 2018.
Trong d6, ndi dung vé XTL c6 hiéu lyc tir ngay
21/4/2021 tai Anh, X& Wales va Scotland (Great
Britain) theo UK Statutory Instruments 2021 No. 396
4 Centre for Connected and Autonomous Vehicles,
Pathway to driverless cars: Consultation on
proposals to support Advanced Driver Assistance
Systems and Automated Vehicles Government
Response, 2017, p. 9-12; Xem thém The Association
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cho rang trach nhiém nay nén thudc vé cac
cong ty bao hiém, véi niém tin rang diéu
nay s& thuc ddy nén coéng nghiép 6 t6 cua
UK trong linh vuc XTL*. Ddng thoi, didu
nay ciing tranh cic vu kién lién quan dén
chat luong san phdm, von tén nhiéu thoi
gian va kho khan cho nguyén don trong viéc
chtrng minh 15i ctia nha san xuat.

Cu thé, theo AEVA 2018, trong truong
hop XTL gay ra thiét hai cho nguoi lai xe,
hanh khach hodc bén thur ba khi xe dang tu
lai xe thi cong ty bao hiém phai chiu trach
nhiém boi thuong, mién 1a chiéc xe duoc
bao hiém vao thoi diém xay ra tai nan .
Trén thuc té, luat cia UK yéu cau nguoi lai
xe phai mua bao hiém bat budc chdng lai
nhitng rui ro gy ra hodc phat sinh tir viéc
su dung phuong tién, tham chi viéc tham
gia giao thong ma khong mua bao hiém con
ciu thanh t6i hinh sy*’. Piéu nay c6 nghia,
khong chi XTL ma ddi voi cac xe thong
thuong, ngudi lai xe van phai mua bao
hiém. Tuy nhién, c6 mdt s6 diém khac biét
can lwu y. Thir nhdt, d6i v6i xe thong
thuong, yéu cdu mua bao hiém 1a danh cho
ngudi 1ai va chinh sach bao hiém ap dung
cho trach nhiém gay ra boi ngudi 14i*®. Véan

of British Insurers (ABI) and Thatcham Research,
Lords Science and Technology Select Committee
inquiry on Autonomous Vehicles ABI and Thatcham
Research Joint Response, 2016, https://www.abi.
org.uk/globalassets/sitecore/files/documents/consulta
tion-papers/2016/10/abi-response-to-lords-science-an
d-technology-select-committee.pdf, truy cap ngay
25/3/2025.

4 House of Commons Library, Briefing paper on the
Automated and Electric Vehicles Act 2018, 2018, p. 3.
4% UK Automated and Electric Vehicles Act 2018
Section 2.1.

47 UK Road Traffic Act 1988 (Amended) Section
143; Consolidated Motor Insurance Directive
009/103/EC.

% UK Road Traffic Act 1988 (Amended) Section
145.3; Xem thém Dr. Michael Chatzipanagiotis, Dr.
George Leloudas, Automated vehicles and thirdparty

dé nay con duoc goi 1a “ngudi 1ai 1a trung
tam” (driver-centric) trong viéc xay dung co
ché bao hiém tai nan giao thong theo luat
UK*. Tuy nhién, déi véi XTL, chinh sach
bao hiém duoc yéu cdu md rong cho cac
van dé duoc gy ra boi chinh phuong tién.
Hay noi cach khac, XTL ciing chinh 1a bén
duoc bao hiém (vehicle-centric)®. Thit hai,
dbi v6i cac xe thong thuong, bén bao hiém
chi phai chi trd sau khi nguoi dugc bao
hiém bi xac dinh 13 bén chiu trach nhiém®%.
Diéu nay c6 nghia trach nhiém BTTH thudc
vé nguoi 1ai xe, con bén bao hiém chi thuc
hién viéc chi tra theo nghia vu ctia hop déng
bao hiém. Nguoc lai, theo AEVA 2018, bén
bao hiém phai chiu trach nhiém truc tiép d6i
véi cac thiét hai tir tai nan do XTL gay ra.
Diéu nay tranh nhitng quy trinh t6 tung dé
x4c dinh 16i cua nguoi 1ai xe, tir d6, giup
nguoi bi thiét hai nhan dugc sy bdi thudng
nhanh chong hon®2,

liability: A European perspective, Journal of Law,
Technology & Policy, Vol 2020, p. 160 — 161.

4% Joshua Prio, Connected and Autonomous Vehicles,
Cyber Threats, and the UK Motor Insurance
Framework: Is the Automated and Electric Vehicles
Act 2018 Fit for Purpose?, Exeter Law Review,
Volume 46, 2021, p. 129.

%0 Michat Marynowski, Car insurance in the age of
self-driving — analysis of the Automated and Electric
Vehicles Act 2018, Insurance Review 4/2019, page
30; Centre for Connected and Autonomous Vehicles,
Pathway to driverless cars: Consultation on
proposals to support Advanced Driver Assistance
Systems and Automated Vehicles Government
Response, 2017, p. 10.

51 Law Commission, Scottish Law Commission,
Automated Vehicles A joint preliminary consultation
paper, 2018, p. 102.

52 Co ché nay gan gidng nhu cach xac dinh tréch
nhiém khong dwa vao 15i cua mot sé bang tai My
nhu d4 phan tich ¢ trén. Diéu nay ciing dwoc dé xuat
boi mot s hoc gia. Ching han nhu Maurice
Schellekens, No-fault compensation schemes for self-
drivingvehicles, Law, Innovation and Technology,
Vol. 10, No.2, 2018, p. 314-333.
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Tuy nhién, theo Diéu 4 cia AEVA
2018, bén bao hiém duoc loai trir hodc gidi
han trach nhiém d6i voi nguoi duge bao
hiém trong 02 trudng hop sau, voi diéu kién
phai dwoc thé hién trong hop ddng bao
hiém. Thir nhdt, khi tai nan xuét phat truc
tiép tir viéc thay d6i phan mém (ctia XTL)
dugc thyc hién hodc duoc biét bdi bén dugc
bao hiém, ma viéc nay bi cam theo hop
dong bao hiém. Thi hai, tai nan xuét truc
tiép tir viéc khong cai dat cic ban cip nhat
phan mém quan trong vé an toan (safety-
critical) ma nguoi dugc bao hiém biét hodc
dang 18 phai biét.

Trong truong hop XTL khong dugc bao
hiém, cha s hitu 13 ngudi phai chiu trach
nhiém ddi véi cac thiét hai do XTL giy ra%,
Pay 1a nghia vy bdi thuong theo co ché
khong 18i (no-fault scheme) duoc 4n dinh
bt budc gidbng nhu nghia vu cua bén bao
hiém da néu.

Do AEVA 2018 khong quy dinh khéc,
mirc bdi thuong téi da ma bén bao hiém
hodc chu s¢ hitu XTL phai chi trd cho thiét
hai vé tai san la 1,2 triéu bang Anh®*. Trong
truong hop bén bi thiét hai cling co6 16i trong
viéc gay tai nan, trach nhiém boi thuong cta
bén bao hiém hodc chit s¢ hiru XTL s& dugce
giam xu6ng®. Tuy nhién, Dao ludt vé So
sudt chung 1945 (Contributory Negligence)
quy dinh viéc chia s¢ trach nhi¢ém chi xay ra
khi ca hai bén déu c6 15i%. Trong khi nhu di

5% UK Automated and Electric Vehicles Act 2018
Section 2.2.

5 UK Automated and Electric Vehicles Act 2018
Section 2.; UK Road Traffic Act 1988 (Amended)
Section 145.4.b.

% UK Automated and Electric Vehicles Act 2018
Section 3.1.

% Law Reform (Contributory Negligence) Act 1945
Section 1.1.
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phan tich & trén, bén bao hiém hodc chu so
hiru phai boi thudng ma khong can xac dinh
16i. Pé giai quyét mau thuin nay, AEVA
2018 chi 4p dung co ché chia sé trach nhiém
khi yéu cau boi thudong chéng lai chu thé
khac khong phai 1a cong ty bao hiém hoic
chi s¢ hiru®. Diéu nay bi danh gia 1a khé
thuc hién®, va dit ra nhiém vy phai tim
dugc mot chu thé khac chiu trach nhiém
ngoai bén bao hiém, chil s¢ hiru, bén bi thiét
hai®®. Bén canh d6, viéc chimg minh bén bi
thiét hai c6 13i trong tai nan lién quan dén
XTL ciing c6 nhitng kho khin nhat dinh,
lién quan dén sy khac biét trong kha ning xu
ly tinh huéng ctia ngudi 14i va XTL®.

Bén bao hiém hodc chu sé hitu XTL
khong phai chiu trach nhiém d6i v6i nguoi
phu trdch phuong tién (person in charge)
khi vu tai nan hoan toan do sy so suét cua
nguoi do trong viéc cho phép phuong tién
khoi dong ché do tu lai trong diéu kién
khong thich hop®. AEVA 2018 va cac vin

57 UK Automated and Electric Vehicles Act 2018

Section 3.1.
% Dr. Michael Chatzipanagiotis, Dr. George
Leloudas, Automated vehicles and thirdparty

liability: a European perspective, Journal of Law,
Technology & Policy, Vol 2020, p. 211.

% Law Commission, Scottish Law Commission,
Automated Vehicles A joint preliminary consultation
paper, 2018, p.107.

0 Vi dy, mot nguoi di xe dap khdng c6 dén vao ban
dém bi XTL gay tai nan. Néu xét & mot vu tai nan
thong thudng, ngudi lai xe 14 “con nguoi”, yéu td 13i
cua nguoi di xe dap 1a kha rd rang vi “con ngudi”
gap kho khan trong viéc quan sat ¢ tinh huéng do.
Nhung vai XTL, viéc nguoi di xe dap khdng bat den
cO rét it anh huong dén kha nang lai ciia phuong tién
khi phuong tién d6 dugc trang bi cam tng LIDAR.
Xem thém Dr. Michael Chatzipanagiotis, Dr. George
Leloudas, Automated vehicles and thirdparty
liability: a European perspective, Journal of Law,
Technology & Policy, Vol 2020, p. 211.

61 UK Automated and Electric Vehicles Act 2018
Section 3.2.
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ban lién quan chua giai thich thé nao 1a
nguoi phu trdch phuong tién. Tuy nhién,
theo bdo cdo cua Uy ban Giao thong van tai
Ha vién Anh thi “nguoi dung phu trach
phuong tién” (user-in-charge) la mét nguoi
& trong xe va c6 quyén kiém soat khi
phuong tién khong tu 14i%.

Ngoai ra, can luu ¥ 14 AEVA 2018 cho
phép bén bao hiém hodc chu s& hiru kién
doi lai khoan tién bdi thuong ma ho da chi
tra. Tuy nhién, viéc truy doi khoan tién nay
chi dugc thuc hién sau khi ho da giai quyét
xong yéu cau boi thudng véi bén bi thiét
hai®. Lic nay, néu cong ty bao hiém hoic
chu s6 hiru XTL cho ring c¢6 chii thé nao dé
phai chiu trach nhi€ém cho vu tai nan, ho c6
quyén yéu cau chi thé d6 bdi hoan khoan
tién bao hiém ma ho da tra. Nhimg chu thé
bi kién doi co thé duge xac dinh qua ché
dinh BTTH ngoai hop ddng thong thuong®.
AEVA 2018 ciing quy dinh s tién kién doi
khong duoc vuot qua sb tién ma bén bao
hiém hodc chu s¢ hitu da chi tra cho bén b
thiét hai®.

62 UK House of Commons Transport Committee,
Self-driving vehicles - Seventh Report of Session
2022-23, 2023, page 32.

6 UK Automated and Electric Vehicles Act 2018
Section 5.1.

64 Nhu bén vi pham giao théng, nha san xuit, xem
thém Centre for Connected and Autonomous
Vehicles, Pathway to driverless cars: Consultation
on proposals to support Advanced Driver Assistance
Systems and Automated Vehicles Government
Response, 2017, page 6. Co quan quan ly giao thong
cling c6 thé phai chiu trach nhiém, xem thém Law
Commission, Scottish Law Commission, Automated
Vehicles A joint preliminary consultation paper,
2018, p. 106.

8 UK Automated and Electric Vehicles Act 2018
Section 5.4.

3. X4ac dinh chi thé chiu trach nhiém
BTTH theo phip luat Viét Nam va mdt s6
kién nghi

3.1. Xdc dinh chii thé chiu trich
nhiém BTTH theo phap ludt Viét Nam

V& mait chu truong, Vi¢t Nam rat ung
ho viéc phat trién XTL, tuy nhién khung
phap ly cho sy van hanh cua loai phuong
tién ndy van chua dugc phat trién®. Phap
luat Viét Nam hién nay chua c6 bat ky quy
dinh cu thé nao diéu chinh cho XTL néi
chung va van dé trach nhiém dan sy cho
XTL néi riéng. Tham chi, viéc cho phép su
dung XTL tai Viét Nam cling chua dugc
quy dinh r6. Do d6, trong muc nay chiing ta
s& nghién cu v6i gia dinh ring, néu
phuong tién tu lai dugc cho phép st dung
tai Viét Nam thi phap luat hién hanh vé
BTTH ngoai hop dong ¢ dap tmg dugc yéu
cau diéu chinh hay khong va tir d6 dua ra
cac giai phap dé hoan thién. Qua khao sat
cua tac gid, voi cac quy dinh hién nay thi
trach nhiém BTTH do tai nan lién quan dén
XTL c6 thé thudc vé mot sb cha thé chu yéu
sau day.

Thir nhdt, ngwoi diéu khién phwong tién
phai chiu trach nhiém trong truong hop tai
nan xuat phat tir hanh vi vi pham luat giao
thong ctia ho. Cu thé, trach nhiém BTTH
trong cac vu an giao thong phat sinh dua
trén cac can cir nhu ¢6 hanh vi trai phap luat
giao thong, co thiét hai thuc té x4y ra va co
mdi quan hé nhan qua giita hanh vi va thiét
hai®”. R rang quy dinh nay chwa phu hop
v6i truong hop cua XTL. Boi nhu da phan

8 Tran Viét Diing, Lé Tran Qudc Cong, Trach nhiém
phép ly dan su doi véi XTL, Tap chi Dién dan Doanh
nghiép, 2021, https://diendandoanhnghiep.vn/trach-
nhiem-phap-ly-dan-su-doi-voi-xe-tu-lai-doanh-nghie
p-san-xuat-hay-chu-phuong-tien-206366.html,  truy
cap ngay 16/4/2024.

67 Piéu 2 Nghi quyét 02/2022/NQ-HDTP.
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tich & cac muc trén, hanh vi diéu khién
phuong tién luc nay khong dugc thyc hién
boi nguoi 14i xe ma 13 bai chinh hé thong 1ai
tu dong. Trong mot s6 it truong hop, dua
vao goi ¥ tir phap luat cia 02 qubc gia di
tham khdo & trén, nguoi lai xe co thé vi
pham mot $6 nghia vu nhu thiéu sy bao tri,
cap nhat phz:in mém, st dung ché d6 tu 14i &
diéu kién khong phu hop... Tuy nhién, viéc
ching minh nguoi diéu khién phuong tién
c6 hanh vi vi pham va mdi lién hé gitra hanh
vi d6 va hiu qua 1a rat khé khan®®. Do do,
néu van duy tri trach nhiém BTTH gay ra
bdi XTL cho ngudi diéu khién giéng véi
cac phuong tién truyén thong thi ngudi bi
thiét hai s& rt kho dé yéu cau boi thuong.
Thir hai, chu so hitu, nguoi chiém hiru
tai san phai chiu trach nhiém bdi thudng
trong trudng hop tai san giy thiét hai®®
Khong nhitng vay, phuong tién giao thong
co gl(n duong bd con duoc xép vao nhom
ngudn nguy hiém cao d6°. Do 6, chii s¢
hitu, nguoi chiém hivu, sir dung phai BTTH
do ngudn nguy hiém cao do gy ra du ho
khong c6 161", Can Iuu ¥ 1a thiét hai do
ngudn nguy hiém cao d6 giy ra phai la thiét
hai do ty than hoat dong cta ngudn nguy
hiém cao d6, chir khong phai xuat phat tir
nguoi diéu khién phuong tién’2. Dudi goc
d0 XTL, trach nhiém BTTH duogc xac dinh
theo ngudn nguy hiém cao do s& khong gip

68 PJ Giang Nam, Pao Trong Khéi, Phap lugt BTTH
ngoai hop dong trudc thach thire cua tri tug nhan tao
va cong nghé s6 mdi noi, Tap chi Nghién ctu lap
phédp s6 20 (468), thang 10/2022, http://www.lapp
hap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211472,

truy cap ngay 16/4/2024.

6 Pidu 584 Bo luat Dan sy nam 2015.

70 pidu 601 Bo luat Dan sy nam 2015.

I Trir nhitng truong hop duge quy dinh tai khoan 3
Diéu 601 Bo luat Dan sy nim 2015.

2 Nguyén Van Hoi, Trach nhiém BTTH do tai san
gay ra theo phap lugt dan si Viét Nam, Luan an Tién
si Luat hoc, Pai hoc Luat Ha Noi, 2017, tr. 50.
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phai nhitng nham 14n vé viéc thiét hai 1a do
nguoi diéu khién phuong tién giao thong
hay do chinh phuong tién d67°. Béi 18, d6i
v6i XTL thi viéc diéu khién phuong tién
cling do chinh phuong tién dé thyc hién.
Néu mudn giai thoat khoi trach nhiém
nay, chu sé hitu, nguoi chiém hiru, sir dung
¢6 thé ching minh thiét hai xay ra hoan
toan do 16i cua nguoi bi thiét hai hodc thiét
hai xay ra trong tinh thé cdp thiét hodc bt
kha khang. Tuy nhién, xét cu thé d6i voi
XTL, tinh thé cép thiét c6 vé khong phu hop
dé tro thanh trudng hop dugc mién trach
nhiém. Boi tinh thé cép thiét yéu cAu su
nhin nhan va hanh dong cia con ngudi’
Tham chi, c6 quan diém cho rang, khong
nén xem déy 13 can cir dé duge mién trach
nhiém BTTH do tai san noéi chung”®. Pdi
v6i bat kha khang, Diéu 156 Bo luat Dan su
nam 2015 cho r’fmg, day 1a su ki¢n xay ra
mot cach khach quan khong thé luong trudc
duoc va khong thé khéc phuc dugc mac du
da 4p dung moi bién phap can thiét va kha
nang cho phép. Vay, viec XTL tu gay tai
nan xuat phat tir 15i cta phuong tién co thé
xem la mot su kién bat kha khang hay
khong c6 thé 1a van dé gy tranh cai’®.

3 Vi du nhu tai nan gay ra bai xe 6 t6 khi nguoi i
xe vi pham luat giao thong (nhu nghe dién thoai
trong ldc lai xe) thi phai duge xac dinh 1a 16i hanh vi
cta ngudi diéu khién. Con tai nan xay ra do 13i ty
than cua phuong tién nhu bi nd 16p, dut phanh. .. thi
méi duoc xem 13 tai nan do ngudn nguy hiém cao do.
Xem thém Bang Thi Thom, Nguyén Vin Luong, Boi
thuong cho nguwoi b thiét hgi trong cac vy an giao
thong va mét sé kién ngh; hoan thién phép ludt, Tap
chi Toa an nhan dan dién tu, 24/4/2024, https://tap
chitoaan.vn/boi-thuong-cho-nguoi-bi-thiet-hai-trong-
cac-vu-an-giao-thong-va-mot-so-kien-nghi-hoan-thie
n-phap-luat6234.html, truy cap ngay 16/4/2024.

™ Khoan 1 Diéu 171 B6 luat Dan sy nam 2015.

5 Nguyén Vin Hoi, tldd, tr. 60.

6 Nguyén Thi Phuong Cham, Tri tué nhan tgo va
BTTH ngodi hop dong, Hoi thao khoa hoc Céach
mang 4.0 va nhitng van dé dat ra déi voi viéc cai



CHU THE CHIU TRACH NHIEM...

Thir ba, bén bdo hiém c6 nghia vu
BTTH cho bén thir ba khi phuong tién giao
thong co giol gy tai nan. Phap luat Viét
Nam hién nay quy dinh viéc mua bao hiém
trach nhiém dan sy ddi véi xe 6 to 1a bat
buoc’’. Khi tai nan xay ra, du chi s& hiru,
ngudi chiém hiru, st dung XTL c6 18i hay
khéng thi viéc bdi thuong van duge thanh
toan cho bén bi thiét hai. Tham chi, néu co
thiét hai vé tinh mang, stirc khoe thi trong
thoi gian 03 ngdy, bén bao hiém phai tam
mg mot phan sd tién bao hiém cho ngudi
gip tai nan’®. Tuy nhién, cn cha ¥ 14 bao
hiém nay chi danh cho bén tha ba chu
khong danh cho chu phuong tién va muc
bdi thudng ciing bi giéi han t6i da 1a 150
triéu dong ddi véi thiét hai vé tinh mang strc
khoe ctia moi nguoi bi tai nan va 100 triéu
ddng dbi voi thiét hai vé tai san’®.

Thir tw, cd nhdn, t6 chirc san xudt, nhdp
khdu, phdn phéi... XTL c6 trach nhiém
BTTH trong truong hop san pham, hang
hoéa co6 khuyét tat do minh cung cip giy
thiét hai dén tinh mang, stc khoe, tai san
ctia nguoi tiéu dung®. Tuy nhién, néu ap
dung quy dinh nay thi can mot s6 luu y. Thu
nhat, Luat Bao vé quyén loi nguoi tiéu dung
chi diéu chinh quan hé giira chu thé kinh
doanh va nguoi tiéu dung, trong truong hop
nay la chd s& hiru XTL. Do d6, thiét hai xay

cach hé théng phap luat Viét Nam, Nha xuat ban Dai
hoc Quéc gia Ha Noi, 2018, tr. 145.

7 Khoan 2 Piéu 8 Luat Kinh doanh bao hiém nam
2022.

78 Khoan 3 Diéu 12 Nghi dinh s6 67/2023/ND-CP vé
bao hiém bit bugc trach nhiém dan su cua chi xe co
gidi, bao hiém chay, nd bat budc, bao hiém bat buoc
trong hoat dong dau tu xay dung.

7 Pidu 6 Nghi dinh sb 67/2023/ND-CP vé bao hiém
bat bugc trach nhiém dan su cua chu xe co gidi, bao
hiém chay, né bat budc, bao hiém bit budc trong
hoat dong dau tu xay dung.

8 Khoan 1, khoan 2 Didu 34 Luat Bao vé quyén loi
ngudi tiéu dung 2023.

ra d6i voi bén thir ba, nhu nguoi tham gia
giao thong, s€ khong thudc pham vi trach
nhiém san phdm. Thi hai, viéc chimg minh
XTL c6 khuyét tat va khuyét tat nay dan
dén thiét hai 1a rat khé khin cho nguoi tiéu
dung. Trén thyc té, Toa 4n Viét Nam da
nhiéu 1an bac yéu cau khoi kién doi BTTH
dua trén trach nhiém san phdm do nguoi
tiéu dung khong cung cip du chimg clr can
thiét®. Thu ba, chu thé kinh doanh XTL ¢
thé dugc mién trach nhiém trong trudng hop
khuyét tat ctia phuong tién khong thé phat
hién dugc véi trinh d6 khoa hoc, cong nghé
ctia thé gi6i tinh dén thoi diém san pham,
hang hoa giy thiét hai®2. Dbi v6i mot san
pham cong nghé cao nhu XTL, day l1a quy
dinh ma céc nha kinh doanh c6 thé sir dung
dé loai trir trach nhiém cua minh.

3.2. Mjt 56 kién nghi

Tir nhitng nghién ciru vé phép luat caa
Hoa Ky, UK va phap luit Viét Nam, tac gia
dua ra mot sb kién nghi trong viéc xay dung
khung phép 1y diéu chinh viéc x4c dinh chu
thé chiu trach nhiém BTTH do tai nan gay
ra boi XTL.

Thir nhdt, can c6 nhitng quy dinh riéng
biét nhim xéc dinh trach nhiém BTTH cho
XTL. Phap luat vé BTTH ngoai hop dong
truyén thong khong thé giai quyét mot cach
hiéu qua cho van dé xéac dinh chu thé chiu
trach nhiém d6i voi tai nan lién quan dén
XTL vén c6 nhidu dic diém khac biét,
mang dam tinh cong nghé hién dai. Qua
phéan tich phap ludt cia Hoa Ky, khi khong
c6 mot khung phap 1y cu thé va nhat quan,
viéc diéu chinh 1a kha kho khian. Nhiing
tranh cdi vé viéc c6 hanh vi vi pham cua

8 Pd Giang Nam, Dao Trong Khoi, tdd, http:/
www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintuci
d=211472, truy cap ngay 16/4/2024.

8 Khoan 1 Diéu 35 Luat Bao vé quyén loi ngudi tiéu
dung 2023.
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nguoi didu khién phuong tién hay khong,
mdi quan hé nhan qua giita hanh vi d6 néu
c6, voi hdu qua xay ra thuc sy 1a mét thach
thirc cho co quan tu phap. Do d6, viéc xay
dung khung phéap 1y riéng biét diéu chinh
cho XTL 14 can thiét néu mudn dwa phuong
tién nay hoat dong trén thuc té.

Thir hai, co ché xac dinh trach nhi¢m
khong dua vao hanh vi vi pham nén dugc
tham khao. Tham khao phép luét cua UK va
mot s6 bang cua Hoa Ky co thé thay, viéc
xac dinh chu thé chiju trach nhiém duoc thuc
hién mot cach tu dong ma khong can ching
minh. Piéu nay 1a kha hop 1y, tranh duogc
nhing tranh chip kéo dai dan dén kho khin
trong viéc nhan bdi thudng ctia bén bi thiét
hai trong tai nan do XTL giy ra. Pé lam
duoc diéu nay, vai tro cua bén bao hiém sé&
rat quan trong. Thuc té thi phap luat Viét
Nam d quy dinh viéc chi tra bao hiém mot
cach ty dong ddi voi tai nan do xe co gidi
n6i chung. Va quy dinh nay nén dugc tiép
tuc ap dung ddi voi XTL. Didu nay ciing
phu hop véi nguyén tic bdi thuong mot
cach kip thoi theo Piéu 585 Bo luat Dan su
nam 2015.

Thir ba, bén bao hiém nén 1a chu thé
dugc an dinh phai chiu trach nhiém BTTH
dbi véi tai nan do XTL gdy ra, dua trén su
tham khdo phéap luat UK. Day la mot giai
phap hop 1y boi nd6 ddm bao dugc nguyén
tac bdi thuong duoc dién ra nhanh chéng,
dong thoi khong gy ap luc 1én nha san xuat
trong viéc phat trién san pham XTL, hay
chi s¢ hiru trong viéc sir dung san pham
nay. Giai phap nay phu hgp khi Viét Nam
ciing dang diy manh nén cong nghiép 6 to.
Chung ta ciing nén c6 co ché dé bén bao
hiém truy doi lai khoan tién bao hiém tir chi
thé co 15i trong viéc gy tai nan lién quan
dén XTL.
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Thir tu, viée x4c dinh chu thé chiu trach
nhiém BTTH do tai nan gay ra béi XTL
khong chi lién quan dén phéap luat dan sy
ma con can sy két hop véi phap luat giao
thong. Nhitng cau hoi nhu nguoi ngdi trén
phuong tién XTL 1a ngudi diéu khién,
ngudi sit dung hay hanh khach? Ho c6 can
gidy phép 1ai xe nhu yéu cau dbi v6i nhimg
phuong tién truyén thong hay khong?...
Nhimg diéu nay sé& c6 tac dong truc tiép dén
viéc x4c dinh hanh vi vi pham cta nguoi
diéu khién, str dung XTL, tir 46 xac dinh
trach nhiém boi thuong. Phap luat cua cac
bang tai Hoa Ky thuc té su dung mot khai
niém khéc goi 1a ngudi van hanh. Theo tac
gia, day 1a quy dinh can thiét vi khi xe trong
ché do ty 14i thi ngudi ngdi trén xe khong c6
hanh vi diéu khién nén khong thé goi ho 1a
nguoi 1ai xe. Nhung néu xem ho nhu hanh
khach ciing khéng hop 1y vi ho van ¢ thé
¢6 nhitng can thiép nhat dinh dén hoat dong
ctia xe. Do d6, phap luat vé giao thong ciing
can dugc sira doi, bo sung phii hop nham
diéu chinh cho XTL néi chung va diéu
chinh viéc xéc dinh chi thé chiu trach
nhiém BTTH néi riéng.

Két luén:

XTL 1a mét van dé con kha moi tai Viét
Nam nhung di dugc quan tim & nhiéu qudc
gia. Pé xac dinh chu thé chiu trach nhiém
BTTH do XTL gay ra, phap luat Hoa Ky vé
co ban vin sir dung cac quy dinh vé BTTH
san ¢ két hop véi nhiing giai thich, b6 sung
pht hop. Anh cé céch tiép can khac khi ban
hanh dao luat riéng vé XTL véi trach nhiém
duoc 4n dinh cu thé cho bén bao hiém. Phép
luat Viét Nam van con nhiéu khoang tréng
trong quy dinh diéu chinh cho XTL va c¢6
thé tham khao mé hinh ctia Anh ciing nhu
Hoa Ky dé hoan thién khung phap 1y.
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