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Tém tat: T) rong béi canh thwong mai quoc té ngdy cang phat trlen sau, rong, viéc
xdc dinh tham quyén xét xir ciia Toa dn quoc gia cing thay doi. Su noz dai tham quyen
xét xur cua Toa dan khong con bi gioi han boi lanh thé dia Iy cua quoc gia ma dugc dién
gidi, dp dung cho phii hop voi boi canh méi, trén co sé van tén trong nguyén tac lanh
thé truyén thong Bai viét nghién citu kinh nghiém cua Hoa Ky trong so sanh voi phdp
lugt Viét Nam veé viéc dp dung Ly thuyét tham quyén canh tay noi dai cua Toa an trong
béi canh thwong mai quoc té hién nay, tir d6 dwa ra mot sé khuyén nghi hoan thién phdp
ludt Viét Nam.

T khoa: Tham quyén “canh tay” néi dai, tham quyén tai phén, toa dn Hoa Ky, toa
dan Viét Nam, thuwong mai quoc té.

Abstract: In the context of increasingly deep and extensive international trade, the
determination of the jurisdiction of national courts has also evolved. The extension of
the jurisdiction of the Court is no longer strictly limited by the geographical territory of
the State but is interpreted and applied to respond to the new context, while still
respecting the traditional territorial principle. The article examines the experience of the
United States, in comparison with Vietnamese law, regarding the application of the
doctrine of the “long arm” of the Court in the current context of international trade,
thereby putting forward some recommendations to improve Vietnamese law.

Keywords: “Long arm” jurisdiction, jurisdiction, US court, Vietnamese court,
international trade.

(jurisdiction power) ciia moi quoc gia noi
chung va thdm quyén xét xu cua Toa an
quoc gia ndi riéng ngay cang thu hut sy

1. Pit van dé
Trong bdi canh thuong mai qudc té hién

nay, van dé xac dinh tham quyén tai phan®

“PGS.TS., Khoa Luat, Trudng Pai hoc Thuong mai.
"™ T8S., Khoa Luat, Truong Dai hoc Thuong mai.

1 Xem vé thim quyén tai phan: Arthur Lenhoff,
International Law and Rules on International
Jurisdiction, Cornell Law Review, vol. 50, Issue 1
Fall 1964, tr. 8, cong bd nim 1964, https:/scho
larship.law.cornell.edu/cgi/viewcontent.cgi?article=2
435&context=clr, truy cip ngay 15/6/2025; Xem
thém: Cedric Ryngaert, The concept of jurisdiction in
international  law, https://unijuris.sites.uu.nl/wp-
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quan tdm clia gi6i nghién ciru. Sy phét trién
ctia khoa hoc cong nghé va hoi nhap kinh té
quoc té sau rong khién cho cac ly thuyét vé

content/uploads/sites/9/2014/12/The-Concept-of-
Jurisdiction-in-International-Law.pdf (in Alexander
Orakhelashvili  (ed), Research Handbook on
Jurisdiction and Immunities in International Law,
Edward Elgar Publishing, Oxford, 16/4/2015,
https://doi.org/10.4337/9781783472185.00007), truy
cap ngay 11/7/2025.



THAM QUYEN “CANH TAY NOI DAI”...

tham quyén tai phan truyén théng tré nén
16i thoi, khong con phu hop, can co su thay
d6i, didu chinh dé phu hop hon véi diéu
kién, hoan canh méi. Hoa Ky 1a mot quéc
gia c6 su phat trién manh mé 1y thuyét vé
thAm quyén xét xir cua Tda an, theo hudng
cho phép Toa &n cd tham quyén xét xir doi
v6oi bi don khong cu tra, hay con goi la
tham quyén “canh tay nbi dai” cia toa 4n.
Tham quyén “canh tay nbi dai” dugc hiéu
1a thim quyén xét xtr ctia Toa an mot qubc
gia dbi v6i mot ca nhan hodc phap nhan
khong cu trii khi nguoi nay c6 mdi lién hé
t6i thiéu véi quoc gia d6. Hoa Ky ciing 1a
quéc gia c6 dong an 1¢ phong phu vé loai
tham quyén nay?>.

Hoa Ky duoc t6 chirc theo mé hinh nha
nuéc lién bang, mdi bang c¢6 chu quyén doc
1ap riéng®, Toa an ciia mdi bang, vé nguyén

2 Xem dinh nghia tham quyén “canh tay ndi dai”
(long-arm statute) tai LII's community-built, freely
available legal dictionary, https://www.law.cornell.
edu/wex/long-arm_statute, truy cap nay 30/6/2025.

3 Xem: Andrews C. R, Another Look at General
Personal Jurisdiction, 2012, https://scholarship.
law.ua.edu/cgi/viewcontent.cgi?article=1032&conte
xt=fac_articles, truy cap ngay 30/6/2025; Trammell
A.M.& Bambauer D. E, Personal Jurisdiction and
Internetwebs, 2015, https://scholarship.law.cornell.
edu/cgi/viewcontent.cgi?referer=https://www.google
.com/&httpsredir=1&article=4671&context=clr, truy
cap ngay 30/12/2024; Menthe D.C, Jurisdiction in
Cyberspace: A Theory of International Spaces,
15/5/2014, https://scholarship.law.cornell.edu/cgi/vie
wecontent.cgi?referer=https://www.google.com/&http
sredir=1&article=4671&context=clr, truy ciap ngay
30/6/2025; Jayci Noble, Personal Jurisdiction and
the Internet: A Shift in the International Shoe
Analysis for Users of E-Commerce and Peer-to-Peer
Websites, 2018, itehttps://law.siu.edu/_common/doc
uments/law-journal/articles-2018/spring-2018/10-no
ble-sm.pdf, truy cap ngay 30/6/2025.

4 Xem thém vé mo hinh té chac chinh quyén ¢ Hoa
Ky: Nguyén Nghi Thanh, M6 hinh chinh quyén dia
phuong cua Hoa Ky, 11/03/2018, https://tcnn.vn/

tac, khong thé thuc hién thim quyén xét xur
dbi véi chu thé khéng cu tri trong pham vi
lanh tho ciia bang. Tuy nhién, thong qua ly
thuyét vé thim quyén “canh tay ndi dai”,
Tda an Hoa Ky dugc quyén thuc hién thim
quyén vuot ra ngodi nguyén tic lanh thd
truyén thong nay, khi xac dinh bi don co
“mdi lién hé tdi thiu” voi qudc gia co6 Toa
a4n®. Thuc tién thuc hién thim quyén “canh
tay ndi dai” ciia Toa an Hoa Ky trong thoi
gian gin day da co nhing thay doi nhat dinh
nham thich ing v&i bdi canh kinh té xa hoi
m&i. Bai viét tap trung vao phan tich viéc ap
dung 1y thuyét vé tham quyén canh tay ni
dai cua Hoa Ky trong bdi canh thuong mai
qudc té hién nay dudi goc nhin so sanh, tir
d6 dé xuit mot sd khuyén nghi hoan thién
phép luat Viét Nam.

2. Sw hinh thanh va phat trién ciaa
thAm quyén “canh tay néi dai” cia Toa
an tai Hoa Ky

Ly thuyét vé thim quyén canh tay ndi
dai (long-arm jurisdiction) ctia Toa an dugc
hinh thanh va phat trién tr Hoa Ky. Theo
d6, Toa 4an Hoa Ky s& c6 thim quyén ddi
v6i bi don 14 ¢4 nhén, to chtc khong cu tri
tai Hoa Ky nhung c6 méi lién hé voi qudc
gia nay thong qua hoat dong cua ho ¢ trong
hoic ¢6 tac dong dén 1anh thd qudc gia. Pay
1a sy ndi dai tham quyén xét xir ctia Toa an
Hoa Ky ddi vé6i bi don khong cur trai tai qubc
gia nay.

news/detail/39476/mo-hinh-to-chuc-chinh-quyen-dia
-phuong-o-hoa-kyall.html, truy cap ngay 30/6/2025.
5 Xem thém tai Constitution Annotated, Constitution
of the United States, Amdt14.S1.7.1.4 Minimum
Contact Requirements for Personal Jurisdiction,
https://constitution.congress.gov/browse/essay/amdtl
4-S1-7-1-4/ALDE_00013035/, truy cap ngay
30/6/2025.
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Tham quyén canh tay ndi dai xuét phat
tor Tu chinh 4n thor 14 cua Hoa Ky, hudng
téi viee xac dinh thAm quyén ctia Toa an dbi
voi bi don khong cu tra (non resident) theo
céc thu tuc t6 tung chat chg, nham dam bao
quyén cong bang cho bi don®. Thim quyén
nay thudc loai thAim quyén ddi voi bi don
(personal jurisdiction)’, dugc xay dung trén
co sO can bang giira loi ich ciia qudc gia
trong viéc bao vé nguoi cu tra tai quic gia
minh khi nguoi nay phai chiu thiét hai do
hanh vi ctia bi don khong cu tru giy ra va

8 Muc 1 Tu Chinh 4n thir 14 cua Hoa Ky néu rd: “Tét
ca nhitng nguoi sinh ra hodc nhap tich tai Hoa Ky va
chiu sw quan 1y ctia Hoa Ky déu 14 cong dan ciia Hoa
Ky va ctia Tiéu bang noi ho cu tra. Khong Tiéu bang
nao dugc ban hanh hodc thuc thi bat ky luat nao lam
han ché cac dic quyén hoic quyén mién trlr ctia cong
dan Hoa Ky; ciing khong Tiéu bang nao duoc tudc
doat mang séng, quyén tu do hodc tai san cua bat ky
ai ma khong theo thu tuc t6 tung hop phap; ciing
khong dugc tir chdi bat ky nguoi ndo trong pham vi
quyén han cta minh sy bao vé binh déng cua luat
phap”. Xem thém: Constitution Annotated,
Constitution of the United States, Amdt14.51.3 Due
Process Generally, https://constitution.congress.gov
/browse/essay/amdt14-S1-3/ALDE_00013743/, truy
cap ngay 30/7/2025.

" United States Supreme Court, PENNOYER v.
NEFF, https://caselaw.findlaw.com/court/us-suprem
e-court/95/714.html, cong bd ngay 1/10/1877, truy
cap ngay 30/12/2024. Lan dau tién Tham quyén dbi
Vv6i bi don duoc dé cap dén trong thuc tidn xét xir
cia Toa an Hoa Ky. Trong vu viéc nay, Toa an tdi
cao Hoa Ky da dé cap dén truong hop toa én ticu
bang c6 tham quyén dbi véi bi don khong cu trii. Toa
an cho rang, Toa an tiéu bang chi ¢ thé thuc hién
thAm quyén ddi véi bi don khong cu tra khi dap Gng
cac diéu kién sau: (1) Ho duoc yéu cau dich danh
theo quy trinh t6 tung cua tiéu bang (They are
personally served with process in the state); (2) Ho
tw nguyén ra trude toa (They voluntarily appear in
court); (3) Tai san cua ho tai tiéu bang bj tich thu khi
bat dau vu kién (Their property in state is attached at
the start of the lawsuit). Toa &n gigi han pham vi
thim quyén cua minh, thdng qua phan tich Tu chinh
&n thtr 14, bang yéu cau phai c6 sy hién dién cua bi
don tai quéc gia cua Toa &n (physical presence of the
defendant in the forum).
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quyén cua bi don khéng cu tra dugc tham
gia t6 tung cong bang. Néu khong bao dam
tuan tha thu tuc td tung duoc quy dinh thi
ban an cua Toa an s€ khong cé hi¢u luc,
khéng c6 tinh cudng ché.

C6 thé coi thim quyén d6i voi bi don
khong cu tri 13 sy ndi dai thim quyén cua
Toa 4n hudng toi bi don & ngoai lanh thd
ctia qubc gia co Toa an. Bai theo 1y thuyét
vé thAm quyén tai phan thi Toa an qudc gia
s& ¢6 tham quyén xét xu ddi véi nguoi hodc
tai san 1a ddi tugng cua vu viéc ¢ trén lanh
tho qudc gia. Cu thé, tham quyén quéc gia
duogc thyc hién twong Ung véi lanh thd.
Thim quyén nay 1a thim quyén theo lanh
thd, hay con goi 1a thAm quyén “rationnae
loci”. Pay ciing 14 quan diém truyén thong
ciia phap luat qudc té vé thim quyén cia
qudc gia®.

Trude tién, cin hiéu mot cach khai quat
vé tham quyén dbi v6i bi don ciia Toa an.

8 Xem thém: Cedric Ryngaert, tidd. Nguyén tic lanh
thd cling duogc thira nhan lan dau tién trong U.S.
Supreme Court, American Banana Co. v. United
Fruit Co., 213 U.S. 347, https://supreme.justia.com/
cases/federal/us/213/347/, cong bd ngay 26/4/1909,
truy cap ngay 30/7/2025. Vu viéc xay ra gilta hai
cong ty ctia Hoa Ky cung thyc hién hoat dong kinh
doanh tai Panama, luc d6 thudc su cai quan cua
chinh quyén Costa Rica. Cong ty United Fruit da tan
dung su bao trg cia chinh quyén Costa Rica dé nim
vi tri déc quyén trudc khi American Banana kinh
doanh & day. American Banana da ki¢n lén Toa an
t6i cao cua Hoa Ky doi bdi thuong thiét hai theo
biéu 7 cua DPao luat Sherman, véi 1ap luan 1a United
Fruit da khién chinh quyén Costa Rica pha huy don
dién trong chudi ciia American Banana nham duy tri
vi thé doc quyén, tir d6 gy anh huong dén nhap
chubi tir Trung My vao Hoa Ky. Toa 4n da tir chbi
giai quyét vu kién véi ly do rang vu viéc xay ra
ngoai lanh th6 Hoa Ky, hanh vi lam dung vi tri doc
quyén cua United Fruit nim ngoai pham vi diéu
chinh cua Pao luat Sherman. Qua vu viéc nay co thé
thay Toa an Hoa Ky da ap dung nguyén tac lanh thd
dé xac dinh thim quyén ctia minh.
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Tham quyén ddi véi bi don 1a thdm quyén
gid1 han cua Toa an trong viéc xét XU cac
van dé phat sinh tir hodc c6 lién quan dén
tranh chdp. Thim quyén dbi véi bi don la
mot trong hai loai thim quyén ma Toa an
can xem xét dé xac dinh tham quyén giai
quyét vu viéc, bao gdm tham quyén ddi voi
bi don (personal jurisdiction) va tham quyén
theo linh vuc (subject — matter jurisdiction).
Toa 4n Hoa Ky can phai ¢6 du ca hai loai
thAm quyén nay, néu khong s& khong co
thim quyén giai quyét vu viec®.

Tham quyén d6i vé6i bi don duge chia
thanh hai loai: Tham quyén rong va tham
quyén hep®®. Thim quyén rong (general
personal jurisdiction) dugc hiéu 1a tham
quyén dugc thyc hién ddi véi bi don cho tat
ca cac khiéu kién. Con tham quyén hep

% Xem thém tai Samantha Mikolajczyk, Procedures:
Personal and Subject Matter Jurisdiction, https://nat
ionalaglawcenter.org/procedures-personal-and-subje
ct-matter-jurisdiction/, cong bd ngay 30/6/2022, truy
cap ngay 30/6/2025.

10 Trong nghién ciru ndy, tac gia st dung thuat ngix
“th4m quyén rong” va “tham quyén hep” hoic “thim
quyén theo vu viéc” dé phén biét vdi cac khai niém
“thAim quyén chung” va “thdm quyén riéng biét”
trong phap luat Viét Nam. Trong vu viéc Goodyear
Dunlop Tires Operations, Toa an Hoa Ky da ghi
nhan 02 loai thim quyén dbi véi bi don la tham
quyén rong (general or all-purpose jurisdiction) va
tham quyén hep (specific personal jurisdiction). Xem
thém tai U.S. Supreme Court, Goodyear Dunlop
Tires Operations, S.A. v. Brown, 564 U.S. 915
(2011), 27/6/2011, https://supreme.justia.com/cases
[federal/us/564/915/, truy cap ngay 30/6/2025. Xem
thém: Trammell A.M.& Bambauer D. E, Personal
Jurisdiction and Internetwebs, https://scholarship.
law.cornell.edu/cgi/viewcontent.cgi?referer=https://
www.google.com/&httpsredir=1&article=4671&cont
ext=clr, cdng b nam 2015, truy cap ngay 30/6/2025;
Xem thém tai Supreme Court of the United States,
Bristol - Myers Squibb Co. v. Superior Court, 137 S.
Ct. 1773 (2017), 19/6/2017, https://
www.supremecourt.gov/opinions/16pdf/16-466_1gm
1.pdf, truy cap ngay 30/10/2025.

(specific personal jurisdiction) 1a thdm
quyén xét xtr d6i v6i bi don khéng cu tru,
khong c6 mit trén lanh thé qudc gia trong
qua trinh té tung, khi bi don c6 su két ndi
t6i thiéu voi qudc gia c6 toa an va sy két ndi
nay lam phét sinh vu viéc can giai quyét.
Tham quyén rong cua Toa an duoc xac 1ap
khéc nhau khi bi don 1a ca nhan hodc to
chuc. Thong thuong, trong truong hop bi
don 1a ca nhan, Toa an noi cu tru ctia bi don
s& ¢6 thim quyén rong, giai quyét cac khiéu
kién ddi v6i bi don. Vi du, mot nguoi séng
& California thi Toa an California c6 thim
quyén rong dbi véi cac vu viée lién quan
dén nguoi nay, du vy viéc phat sinh tir hanh
vi ma ngudi nay thuc hién & Florida. Mdi c4
nhan chi ¢c6 mét noi cu tru. Vi du, mot
ngudi cu tra tai California, gidy phép lai xe
dugc cdp boi California thi Toa an cia
California c6 tham quyén rong giai quyét tat
ca cac vu viéc ma nguoi nay la bi don, du
ngudi nay c6 thé dang di hoc & New York.
Dbi v6i bi don khong cu tri, tham quyén
rong cua Toa an dugc xac dinh khi bi don
nay c6 nhitng hoat dong thyuc chat trén lanh
thd qudc gia, du rang vu viéc khong xuét
phat hodc khong c6 mdi lién hé véi hoat
dong cta bi don trén lanh tho qudc gia®’.
Déi véi bi don 1a o chure, vi du nhu cac
cong ty, thi viéc xac dinh tham quyén rong
cua Toa an s€ kho khan hon, dic biét trong
truong hop cong ty c6 cac hoat dong kinh
doanh xuyén qudc gia. Mot cong ty co thé
duoc thanh 1ap ¢ qudc gia nay, nhung lai c6

11 Xem thém Constitution Annotated, Constitution of
the United States, Amdt14.51.7.1.1 Overview of
Personal Jurisdiction and Due Process, https://const
itution.congress.gov/browse/essay/amdt14-S1-7-1-1/
ALDE_00000907/#:~:text=Personal%?20jurisdiction
%200r%20in%20personam,judgments%20affecting
%20that%20person's%20rights, truy cdp ngay
30/6/2025.

63



NHA NUOC VA PHAP LUAT SO 8/2025

tru s& chinh tai quéc gia khac, hoac hoat
dong kinh doanh chu yéu tai qudc gia khac.
Theo an 1& cua Hoa Ky, thim quyén rong
cua Toa an duoc thuc hién khi va chi khi bi
don nay c6 mdi lién hé lién tuc va c6 hé
thong ddi voi qubc gia, ngay ca khi mdi lién
hé nay khong c6 lién quan dén vu viéc dang
dugc thu 1i. Mot cong ty s€ dugc coi 1a co
hoat dong lién tuc va coé h¢ théng trén 1anh
thd Hoa Ky néu duoc ding ki tai Hoa Ky
hoic ¢6 tru s& kinh doanh chinh & day*2. Vi
du, mot cong ty dang ki kinh doanh & New
York nhung lai c6 tru s& kinh doanh chinh &
California thi ca hai bang nay déu dugc coi
13 c6 tham quyén rong ddi véi vu viée lién
quan dén cong ty. Tom lai, tham quyén rong
d6i véi mot cong ty nam ngoai pham vi lanh
thd cua qudc gia c6 Toa an khi va chi khi
cong ty nay co su két ndi thuc chét, lién tuc,
sdu sdc va lan toa dén mirc khién cong ty do
vé co ban 1a cong ty dang & qubc gia c6 Toa
an*. Gi6i han thim quyén rong ddi voi bi
don 12 t6 chuc duoc néu mot cach rd rang &
Toa an noi bi don dugc coi la “6 nha” (at

12 Xem thém U.S. Supreme Court, Daimler AG v.
Bauman, 571 U.S. 117 (2014), 14/1/2014, https://
supreme.justia.com/cases/federal/us/571/117/,  truy
cap ngay 30/12/2024. Xem thém quan diém vé tham
quyén rong ddi vai bi don khong cu tri 14 t6 chire tai
cua U.S. Supreme Court, BNSF Railway Co &
Tyrrell, 30/5/2017, https://www.supremecourt.gov
/opinions/16pdf/16-405_4gdj.pdf, truy cdp ngay
30/6/2025.

13 Xem thém: William D. Kennedy, Marc L.
Penchansky, Kimberly M. Collins, Where can your
company be sued? A 2022 update on all thing
personal jurisdiction, 1/4/2022, https://www.whitea
ndwilliams.com/resources-alerts-Where-Can-Your-
Company-Be-Sued-A-2022-Update-on-All-Things-
Personal-Jurisdiction#:~:text=A%20plaintiff%20m
ay%20sue%?20a,that%20state's%20market%20for%?2
0Oa, truy cap ngay 30/5/2025;
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home) trong an 1€ Daimler AG v. Bauman
vao nim 2014,

Thim quyén hep (specific personal
jurisdiction) ciia Toa 4n Hoa Ky dugc hiéu
mot cach don gian 1a thim quyén cia mot
Toa an dugc giai quyét vu viée ddi vai bi
don khong cu tra (non — resident) khi bi don
nay c6 mdi lién hé phu hop véi qudc gia co
Toa an va vu viéc phat sinh tir hoat dong tao
nén mbi lién hé nay. Vi du, bj don khong cu
tri tai Florida co thé bi kién ra Toa an &
Florida trén co sé thdm quyén hep néu
ching minh duoc rang, bi don c6 du mdi
lién hé tdi thiéu véi Florida thong qua viée
thuc hién hoat dong thuong mai & day va
cac hoat dong thuong mai ndy lam phat sinh
vu viéc.

Theo Tu Chinh 4n tht 14, dé xéac lap
tham quyén hep ddi voi bi don, Toa an can
bao dam thyc hién theo diing quy ché “canh
tay ndi dai” (long - arm statute) va thi tuc
hién dinh duoc néu trong diéu khoan vé thu
tuc t6 tung hop phéap (due process clause)'®,
vo1 muc tiéu bao vé bi don khoi nhitng vu
kién tai Toa an ¢ nudc ngoai ma khong cod

moi lién hé phu hop véi noi co Toa an®,

14 Xem thém U.S. Supreme Court, Daimler AG v.
Bauman, 571 U.S. 117 (2014), tldd.

15 Xem thém Constitution Annotated, Constitution of
the United States, Amdt14.51.7.1.1 Overview of
Personal Jurisdiction and Due Process, tldtd; Xem
thém vé thdm quyén ca nhan va quy ché vé canh tay
nbi dai tai Ullian D.R, Retroactive of State Long-Arm
Statute, thang 9/2013, https://scholarship.law.ufl.edu
/cgi/viewcontent.cgi?article=1164&context=flr, truy
cap ngay 30/5/2025; Barnard J. S. A Brave New
Borderless World: Standardization Would End
Decades of Inconsistency in Determining Proper
Personal Jurisdiction in  Cyberspace Cases,
26/10/2016, https://digitalcommons.law.seattleu.edu/
cgi/viewcontent.cgi?article=2367&context=sulr, truy
cap ngay 18/4/2025.

16 Xem thém U.S. Supreme Court, Pennoyer v. Neff,
95 U.S. 714 (1878), nam 1878, https://supreme.
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Thu tuc t6 tung hop phap yéu cau rang, dé
dua ra ban an chéng lai bi don, khi bi don
khong hién dién trong pham vi linh thd
nudc noi ¢6 Toa an, can phai ching minh
duoc bi don ¢6 sy két ndi tdi thiéu véi noi
nay va vi¢c tiép tuc vu kién khong vi pham
nhitng khai niém truyén thdng vé cong ly
cong bing va thyc chat (‘traditional
notions of fair play and substantial justice’)
17 Vi dy, Toa an s& c¢6 thaim quyén hep ddi
voi mot cong ty ¢ nudc ngoai khi cong ty
ndy san xuat ra cic san pham hoic dich vu
dua vao thi truong cua qudc gia co Toa an
va cac san pham, dich vu nay lam phat sinh
don kién. Mdi bang ciia Hoa Ky déu thiét
1ap riéng cho minh quy ché canh tay cong
1y nbi dai. Tuy mdi bang co cach tiép can
mé& hodc hep khic nhau vé van dé nay,
nhung tit ca déu tuan theo nguyén tic vé

justia.com/cases/federal/us/95/714/, truy cap ngay
30/6/2025. An 1¢ nay néu ra 02 nguyén tic co ban
tao vé thim quyén lanh thd cua tda an nhu sau: Thir
nhit, quéc gia c6 thdm quyén tai phan riéng biét
(exclusive jurisdiction) d6i véi ngudi va tai san nim
trong lanh thd qudc gia minh. Thim quyén nay bao
gém ca cac thé nhan chi don gian la di du lich dén
quoc gia do, khong cu trl tai quoc gia d6. Nguyén
tac thi hai 1a khong qudc gia nao dugc truc tiép thuc
hién tham quyén tai phan va chu quyen dbi véi nguoi
va tai san ngoai ngoai pham vi lanh thé cta qubc gia
minh. An 1¢ Pennoyer dd néu ra 03 truong hop Toa
an c6 thé thyc hién thim quyén ctia minh ddi véi bi
don nhu sau: 1) Khi nguoi nay dang c6 mat trén lanh
thd qudc gia va bi khiéu kién; 2) Khi ngudi nay la
cong dan cua quoc gia do, du khong c6 mat & quoc
gia tai thoi dlem bi kién; 3) Khi ngudi nay chap
thuan tham quyén cia tda 4n bang viéc xuat hién
trude toa.

" Nguyén tac cong ly cong bang va thyuc chét 1a
nguyén tic phap 1y doi hoi Toa an phai cong bang
khi x4c dinh thim quyen ctia minh ddi vé6i bi don
khong cu tri. Nguyén tic nay xem thém tai U.S.
Supreme  Court, International Shoe Co. .
Washington, 326 U.S. 310 (1945), https://supreme.
justia.com/cases/federal/us/326/310/, cong bd ngay
3/12/1945, truy cap ngay 30/4/2025.

mbi lién hé tdi thiéu (“minimum contacts”)
no6i riéng va thi tuc to tung hop phéap noéi
chung dugc yéu cau trong Tu Chinh 4n thu
14 cua Hoa Ky*8,

Méi lién hé toi thiéu 1a tiéu chuan ma
Tda an t6i cao Hoa Ky néu ra khi xac dinh
thim quyén hep ctia Toa an ddi véi bi don
khong cu tra trong vu viéc International
Shoe Co. v. Washington'®. Cu thé, trén co
sO yéu cau cla quy trinh t6 tung hop phap,
Tda 4n can phai chung minh duoc mdi lién
hé t6i thiéu cia bi don 1a mot cong ty, thé
hién thong qua nhiing hoat dong kinh doanh
¢6 chu dich tai quéc gia c6 Toa 4n®° va mbi
lién hé nay phai lién quan dén hodc lam
phat sinh khiéu nai cua nguyén don va viéc
thuc hién tham quyén ctua Toa an 13 hop

18 Xem thém: Ryan T. Holte, What is Really Fair:
Internet Sales and the Georgia Long- Arm Statute,
nam 2009, https://scholarship.law.umn.edu/cgi/view

content.cgi?article=1207&context=mijlst, truy cap
ngay 30/5/2025; John G. Kolbe, Long Arm
Jurisdiction — Transacting Business Means

Minumum Contacts in Virginia, nam 1972,
https://scholarship.richmond.edu/cgi/viewcontent.cgi
?article=1178&context=lawreview, truy cap ngay
30/5/2025.

19 Mdi lién hé téi thiéu voi Hoa Ky xem thém tai
U.S. Supreme Court, International Shoe Co. v.
Washington, 326 U.S. 310 (1945), 3/12/1945,
https://supreme.justia.com/cases/federal/us/326/310/,
truy cép ngay 30/10/2025. Xem thém cach xac dinh
thAm quyén ddi voi bi don trudc vu viée
International Shoe Co. v. Washington: Gdmez
Arostegui, Introduction to Personal Jurisdiction:
Personal jurisdiction types and constitutional rules
before International Shoe. Some rules survive after
International Shoe but some do not, https://law.
Iclark.edu/live/files/36279-civpropersonaljurisdiction
beforeintlshoepdf, cong bd nim 2024, truy cap ngay
30/5/2025.

2 Xem thém: Cindy Chen, United States and
European Union Approaches to Internet Jurisdiction
and their Impact on E-Commerce, nim 2014,
https://scholarship.law.upenn.edu/cgi/viewcontent.cg
i?referer=&httpsredir=1&article=1231&context=jil,
truy cép ngay 30/5/2025.
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Iy?Y. Yéu cau vé hoat dong c6 chu dich
huéng téi noi Toa an c6 tham quyén mot
lan nita duge nhéc lai trong an 1€ State of
Illinois v. Hemi Group LLC, theo do, Toa
an yéu ciu phai chimg minh dugc bi don c6
chu dich hudng téi noi Toa an co thim
quyén dé thiét 1ap méi lién hé tdi thiéu cho
thim quyén ddi véi bi don. Cu thé, Toa 4n
d3 xem xét cac mdi lién hé cua bi don tai
noi Toa an c6 tham quyén va xac dinh chi
dich cta cac mbi lién hé nay?%. Bén canh do,
Toa an con xem xét vé kha ning dy doan
truéc ciia bi don ddi voi thim quyén cia
Toa an thong qua hanh vi va sy lién hé cua
bi don véi noi c6 Toa 4an, khién anh ta
mong dgi mdt cach hop 1y 1a dugc thudc
thAm quyén tai phan & noi d6%. Ngoai ra,
Toa 4n can phai thyc hién thim quyén nay
trén co s¢ phu hop voi khai niém cong li
cong bang va thuc chét (‘notion of fair play
and substantial justice’). Cu thé, Toa 4an
phai ¢ 1y do dung dan dé dua ra quyét dinh
d6i v6i bi don va quyét dinh dé phai 1a
cong bang. Bén canh d6, can dam bao ring

21 Xem thém U.S. Supreme Court, Ford Motor Co v.
Montana Eighth Judicial District Court 19-368
(2021), 25/3/2021, https://www.supremecourt.gov
/opinions/20pdf/19-368_febh.pdf, truy cdp ngay
18/3/2025.

2 Xem thém U.S. Court of Appeals — Seventh
Circuit, Illinois v. Hemi Group LLC, 622 F.3d 754
(7™ Cir.2010), 14/9/2010, https://case-law.vlex.com/
vid/state-of-ill-v-888708965, ~ truy  cép  ngay
30/3/2025. Toa én cho rang, néu bi don tiép can noi
toa an c6 thim quyén thong qua trung gian s& can
phai dugc xem xét ki cang hon dé xem chu dich ctia
bi don. Nhiing méi lién hé ngiu nhién, tinh co s&
khong dugc coi 1a ¢6 chu dich. Toa an cling xem xét
mdi quan h¢ gitra don kién va cac mbi lién hé va cho
ring nhiing moi lién hé thue sy c6 y nghia voi don
kién s& hét stic quan trong.

2 Xem thém U.S. Supreme Court, World-Wide
Volkswagen v. Woodson, 444 U.S.286, 291 (1980),
21/1/1980, https://supreme.justia.com/cases/federal
lus/444/286/, truy cap ngay 30/3/2025.

66

cac mbi lién hé cua bi don dbi véi qudc gia
phai du thyc chit (sufficient/substantial) dé
c¢6 thé thudc thim quyén tai phan cua Toa
an. Toa an s& phai can nhic cac yéu t6 nhu:
Kho khan déi véi bj don khi xuét hi¢n truée
Toa, loi ich cia qudc gia khi giai quyét vu
viéc, loi ich cia nguyén don trong sy phu
hop cua toa an.

Nhu vay, c6 thé thay, thim quyén “canh
tay ndi dai” d6i v4i bi don cua Toa an xuét
phat trén co sd nguyén tic truyén thong vé
thAm quyén tai phan cua qudc gia dbi véi
ngudi va vat ¢ trén lanh thd quoc gia
minh?*, trir truomg hop vu kién xéc dinh tinh
trang hon nhan (marital status) ctia cong dan
va truong hop bi don chip thuin thim
quyén cta Toa an (théng qua viéc xuat hién
trude Toa hodc b thoa thuén lua chon thAm
quyén cua Toda 4n)?®. Theo cach xac dinh
truyén thong, thim quyén cia Toa an d6i
v6i bi don duge xay dung trén co s¢ sy hién
dién ciia nguoi nay tai lanh tho noi co Toa
an. Néu nguoi va vat nim ngoai pham vi d6
thi Toa an s& khong co tham quyén xét xu.
Tuy nhién, trong bbi canh phat trién cia
thuong mai qudc té, viéc xac dinh tham
quyén cia Toa an dd co su thay dbi, mo
rong theo hudng bao vé loi ich ctia cac bén
tham gia cling nhu loi ich ciia qudc gia co
Toa an. Do d6, dbi véi nhiing truong hop bi
don ¢ nuéc ngoai, Toa an van c6 tham
quyén xét xir néu dap Gmg nhiing yéu cau
dat ra. Khi d6, thim quyén xét xir ciia Toa
an dugc xac dinh dua trén co s& sy két ndi
t6i thiéu d6i v6i lanh thd qudce gia phu hop
v6i nguyén tic vé thim quyén tai phan cua

24 Xem thém: Arthur Lenhoff, International Law and
Rules on International Jurisdiction, tldd, p. 8.

2% Xem thém: Andrews C. R, Another Look at
General Personal Jurisdiction, tldd, p. 1002-1003.
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quéc gia®. Luu y rang, su két ndi cua bi
don nay can phai da phu hop (sufficient) dé
tao nén thAm quyén cta Toa 4n. Khi mot
tranh chép lién quan dén hodc phat sinh tir
cac mdi lién hé ctia bi don voi lanh thd, thi
day 1a nén tang thiét yéu tao nén thim
quyén dbi véi bi don ciia Toa an.

V& mit y nghia, thim quyén “canh tay
ndi dai” duoc xdy dung la nhdm bao vé
ngudi cu tra, cho phép ho duoc quyén khoi
kién nguoi khong cu tri ra Toa an qubc gia
minh khi nguoi nay gay thiét hai cho ho.
Déi v6i bi don khong cu tra, nhitng yéu cau
dit ra vé moi lién hé tdi thiéu ciing nhu vé
thi tuc t6 tung hop phap khi xem xét tham
quyén “canh tay ndi dai” ciing 1a nham bao
v€ ho trude viée bi kién ra mot Toa an nudc
ngodi. ThAm quyén ndy dugc phat trién
trong an 1é ciia Hoa Ky & trong khudn kho
clia timg bang va & tam lién bang. Toa &n
t6i cao Hoa ky cho rang, mdi bang déu c6
loi ich khi hudng cong dan ciia minh dén
Toda an phi hop dé yéu cau bdi thuong cac
thiét hai do cac chu thé & ngoai bang gay ra.
Tuy nhién, lgi ich cia mdi bang can phai
duogc dat trén co s& thu tuc hop phap cua
Hién phap Lién bang. Theo d6, bi don can
phai c6 mdi lién hé tdi thiéu, c6 chu dich toi
noi ¢6 Toa an, dugc xem xét dua vao hoat
dong cua bi don. Nhitng yéu cau vé mdi lién

2 Theo Muc 27 Tu chinh 4n thr 2 vé Xung dot phap
luat cua Hoa Ky, cac yéu t6 nhu sy co6 mit ciia bi
don tai thoi diém tién hanh t6 tung, noi cu tri cua bi
don, su che‘ip thudn thim quyén cua bi don, sy xuét
hién trudc Toa cua bi don, hoat dong kinh doanh cta
bi don, va viéc bi don thuc hién mot s6 nd Iuc c6 anh
huwong dén noi ma Toa 4n c¢6 thim quyén dugce coi 1a
c6 “mbi lién hé tbi thiéu”. Xem thém: Chen Z,
Jurisdiction and Choice of Law Rules Over
Electronic Consumer Contracts: The Nexus Between
The Concluded Contract and The targeting Activity,
31/3/2022, https://doi.org/10.1177/1023263X221090
352, cap ngay 30/4/2025.

hé tdi thiéu c6 ¥ nghia quan trong trong viéc
giéi han pham vi tham quyén cua Tda an
Hoa Ky. Truong hgp bi don nudc ngoai
khong dap tmg duoc yéu cau vé mbi lién hé
t6i thiéu v6i Hoa Ky, thi Toa 4n Hoa Ky s&
khong thé thyc hién tham quyén xét xir cua
minh. C6 thé thdy, cic yéu ciu nay gilp
ngan chan cac hanh vi lya chon Toa an ma
nguyén don cho rang co loi thé (forum
shopping).

3. Thuc tién ap dung thim quyén
canh tay ndi dai cia Hoa Ky trong boi
canh thwong mai qudc té méi

Trong bdi canh méi hién nay, khi
thuong mai qudc té ngdy cang phat trién,
viéc x4c dinh mdi lién hé 1a co s dé tao nén
thim quyén ctia mot qudc gia tré nén kho
khan hon, ddc biét khi cac phuong tién dién
tor dugc ung dung manh mé trong thuong
mai qubc té. Cac phuong thirc cung cip
dich vu xuyén bién gidi thong qua phuong
tién dién tir da gitp cho céac hoat dong trao
d6i hang hoa, dich vu xuyén bién gidi trong
thuong mai quéc té duwgc thuc hién mot
cach nhanh chong, thuan loi. Vi dy, mot
ngudi ¢ qudc gia ndy co thé tham gia vao
mot nén tang thuong mai dugc thiét lap tai
mot qubc gia khac (san giao dich thuong
mai dién tir) dé ban cac san phém cua minh.
Hodc mot hang 6 to duoc thanh lap tai qudc
gia nay, nhung cac san pham 6 to lai duoc
ban va duogc sir dung tai qudc gia khac. Tuy
nhién, xét & goc do tham quyén tai phan, s&
khong dé dang dé xac dinh tham quyén tai
phéan cta cac qudc gia nodi chung va tham
quyén xét xir cia Toa an qudc gia noi riéng
trong cac vu viéc phat sinh tor quan hé
thuong mai qudc té nay. Lay vi dy, dic thu
cua thuong mai dién tor xuyén bién gidi la
tinh phi bién giéi, khong bi gidi han boi
bién gi¢i lanh tho. Trong khi d6, thiam
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quyén tai phan ciia mdi qudc gia lai thuong
dugc xac dinh dya trén tiéu chi lanh tho.
Trong thuc tién, co nhiéu chu thé kinh
doanh nho & cac qudc gia khic nhau khong
thé tr minh thiét 14p mot nén tang
(platform) cho hoat dong kinh doanh cua
riéng minh. Thay vao do, ho thuong lua
chon tham gia cac nén tang di ndi tiéng, c6
hoat déng thwong mai bao phul nhiéu qudc
gia trén thé gidi, dé ban cac san pham cua
minh. Bén canh su tién lgi, nhitng nguoi
nay s& phai d6i mat véi rui ro khi hang héa
cia ho s& phai van chuyén ra nudc ngoai,
v6i cac mirc phi cho viéc van chuyén, luu
kho... va thdm chi c6 thé bi kién tai mét
Toa an quéc gia nudc ngoai, chiu su diéu
chinh cta phdp ludt nudc ngoai trong quan
hé voi khach hang, ddi tic ¢ cac qudc gia
khac nhau trén thé gi6i. Ngoai ra, c6 nhimng
hoat dong thuong mai quéc té duoc thuc
hién & ngoai lanh thd qudc gia, nhung cac
chil thé lai mudn khéi kién céc ddi tac nude
ngodi tai Toa 4n qudc gia ma minh cu tri
hoic ding ky kinh doanh dé co thé bao vé
t6t hon quyén loi chinh dédng ctia minh. Do
vy, viéc xac dinh thAm quyén ddi v6i bi
don la mot trong nhitng nhiém vu quan
trong cua Toa an.

Cau hoi dat ra 1a li€u bi don 1a nguoi &
nudc ngoai co bt budc phai c6 mat tai Toa
an qudc gia nudc ngoai dé bao vé quyén loi
cta minh khong? Trong &n 1¢ Burger King
Corp. v. Rudzewicz?’, Toa an Hoa Ky da
tuyén bd rang, thim quyén cta Toa an d6i
v6i bi don khong thé bi chbi bo “mot cach
don gian vi ly do bi don khong hién dién tai
noi c6 Toa an”.

21 Xem thém U.S. Supreme Court, Burger King
Corp. v. Rudzewicz, 471 U.S. 462 (1985), 20/5/1985,
https://supreme.justia.com/cases/federal/us/471/462/,
truy cép ngay 30/6/2025.
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Dbi véi nhitng van dé nay, Toa 4n Hoa
KV da hinh thanh céc an I¢ theo do6 viéc xéc
dinh tham quyén duoc thuc hién trén co so
thAm quyén canh tay ndi dai, déng thoi dam
bdo cac gidi han mang tinh than trong cua
phép luat chung (prudential common law
restrictions)?®, hudng toi muc dich 1a thuc
day tinh cong bang va kha ning duy bao
trude nham bao vé bi don.

Trong vu viéc Calder v. Jones?® nim
1983, Toa 4an tdi cao Hoa Ky da dong tinh
v6i quan diém cua Toa an California khi
cho rang Toa 4n nay c6 tham quyén giai
quyét vu viéc voi li do bj don di ¢6 hanh vi
chu y gay thiét hai cho nguyén don &
California. Trén co so 1i thuyét vé su tac
dong (effect test), Toa 4an Hoa Ky cho riang
California 1 tdm diém cua cdu chuyén ciing
nhu tac hai cua hanh vi ma cac bi don gay
ra (phi bang uy tin ciia nguyén don), do vay
Toa &n California c6 tham quyén thy 1i va
giai quyét vu vi¢e, du cac bi don khong céd
mdi lién hé vat 1y nao voi California®. Tur
vu vi¢c Calder nay, Toa an Hoa Ky cling
van dung phuong phap danh giad tic dong
(effect test) trong linh vuc thuong mai dién
tir xuyén bién gi¢i®l. Dé dénh gia tac dong

2 Trammell A.M.& Bambauer D. E, Personal
Jurisdiction and Internetwebs, tldd, p. 1154.

2 Xem thém U.S. Supreme Court, Calder v. Jones,
465 U.S. 783 (1984), 20/3/1984, https://supreme.j
ustia.com/cases/federal/us/465/783/, truy cap
30/3/2025.

30 Xem: Trammell A.M.& Bambauer D. E, Personal
Jurisdiction and Internetwebs, tldd, p. 1140 - 1142,
Xem thém: Gladstone J. A., Determining
Jurisdiction in Cyberspace: The “Zippo” Test or the
“Effect” Test, p. 147, thang 6/2003, http://euro.
ecom.cmu.edu/program/law/08-732/Jurisdiction/Gla
dstoneDeterminingJdurisdiction.pdf, truy cép ngay
30/4/2025.

81 Xem thém: Cindy Chen, United States and
European Union Approaches to Internet Jurisdiction
and their Impact on E-Commerce, tldd, p. 435 - 436.
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cua hanh vi ma bi don thyc hién déi véi
qudc gia cua Toa an, Toa 4n can xac dinh
yéu t6 muc tiéu ciia hanh vi (targeting
requirement) ¢ ba khia canh: 1) Bi don phai
c6 hoat dong thuong mai di€n tu tryc tiép
huéng téi qubc gia co Toa an; 2) Bi don c6
y dinh thuc hién hoat dong kinh doanh hoac
cac hoat dong tuong tac tai qudc gia c6 Toa
an; 3) Cac hoat dong ma bi don thuc hién
lam phat sinh don kién cua chu thé cu tru tai
quéc gia c6 Toa an.

Bén canh phuong phép tac dong, Toa an
Hoa Ky trong cic vu viéc sau nay da su
dung phuong phap thang truot (sliding test)
dé xac dinh mdi lien he téi thiéu cia vu
viéc. Phuong phap nay dugc hinh thanh tr
an 1¢ Zippo Mfg. Co. v. Zippo Dot Com.
Inc. (sau day viét tit 1a Zippo)®. Toa an
quan cua Pennsylvania dd tuyén bd tham
quyén ctia minh d6i v6i bi don, du tru s
hoat dong, nhan vién, may chu cia Zippo
Dot Com déu & California. Méi lién hé duy
nhét cua bi don véi Pennsylvania chi 1a hoat
dong quang cédo cho dich vu tin tirc cua
Zippo Dot Com trén trang thong tin dién tir
cua minh véi 3.000 dang ki 1a cia cu dan
Pennsylvania. Toa an da danh gid muc do
tuong tac cua website cling nhu ban chat
cia cac hoat dong thuong mai cua
website®®. Theo quan diém cua Toa an, khi

82 Xem thém United States District Court, W.D.
Pennsylvania, Zippo Mfg. Co. v. Zippo Dot Com,
Inc., 952 F. Supp. 119 (W.D. Pa. 1997), 16/1/1997,
https://law.justia.com/cases/federal/district-courts/FS
upp/952/1119/1432344/, truy cép 18/3/2025. Trong
vu viéc nay, nha san xudt bat lira thuong hiéu Zippo,
dang ki hoat dong tai Pennsylvania da dé don kién
mot thuong hi¢u cung tén nhung hoat dong trong
linh vyc tin tirc va duge st dung doc quyén mot sd
tén mién nhu zippo.com, zippo.net, zipponews.com.
Cong ty nay dang ki hoat dong tai California.

33 Cindy Chen, United States and European Union
Approaches to Internet Jurisdiction and their Impact

mot website ludn c6 su két ndi thong tin
thuong xuyén, lién tuc voi nguoi dung tai
qudc gia cia Toa 4n thi Toa 4n s& co tham
quyén tai phan ddi véi t6 chuc, ca nhan thiét
lap website d6. Ddi véi website co it su két
nbi hon, Toa 4n s& danh gia mac do tuong
tac va ban chit cta hoat dong thuong mai
ma website d6 thuc hién khi trao d6i thong
tin dé x4c dinh mdi lién hé téi thiéu ddi voi
qudc gia minh. Toa an ciing danh gia lidu sy
tuong tac nay la c6 hay khong chu dich
huéng t61 viéc thuc hién cac hoat dong
thuong mai ¢ day va liéu mdi lién hé nay
lien quan dén hodc lam phat sinh nhiing
khiéu kién cua nguyén don. Néu cau tra 1oi
1a co thi Toa an s& c6 tham quyén hep dé
giai quyét vu viéc*.

Hai cach tiép can duogc Toa an Hoa Ky
sit dung thay thé nhau. DU gdp phai nhiéu
chi trich nhung nhirng cach xac dinh nay
van duoc Toa an Hoa Ky sir dung dé xac
dinh thim quyén xét xr cta minh trong
thuong mai dién tir xuyén bién gi¢i®®. Hé
qua dan dén 1a nguoi tiéu dung Hoa Ky
hoan toan c6 thé khoi kién cac td chire, ca
nhan nudc ngoai thuc hién hoat dong kinh
doanh thdng qua phuong tién dién tu ra
Toa an qudc gia ho. Tuy nhién, van dé dat
ra d6i v6i Toa an Hoa Ky 1a phai bao dam
duogc tinh hop 1y khi xac dinh tham quyén
xét xur cua minh, ddc bi¢t trong mbi quan
hé v&i cac thim quyén tai phan cia cac
qudc gia khac.

on E-Commerce, tldd, p. 433 - 435.

3 Xem thém: Cindy Chen, United States and
European Union Approaches to Internet Jurisdiction
and their Impact on E-Commerce, tldd, p. 434 - 435.
% Gladstone J. A., Determining Jurisdiction in
Cyberspace: The “Zippo” Test or the “Effect” Test,,
tldd, p. 147 - 154; Jayci Noble, Personal Jurisdiction
and the Internet: A Shift in the International Shoe
Analysis for Users of E-Commerce and Peer-to-Peer
Websites, tldd, p. 530 - 531.
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Dbi véi cac truong hop khac, Toa an
Hoa Ky ciing di c¢6 nhirng danh gia dé xac
dinh mdi lién hé téi thiéu cta bi don véi
lanh thd qubc gia khi xac dinh tham quyén
xét xur. Trong vu viéc Bristol-Myers Squibb
Co. v. Superior Ct. of Cal. (2017), Toa an
t6i cao Hoa Ky da loai bo cach tiép cén
“thang truot” dugc Toa an California sur
dung dé xac dinh méi lién hé téi thiéu vi
cho rang nd qua long l1éo va khong phu hop
dé thiét 1ap tham quyén ddi v6i bi don cua
Toa an California trong vu viéc nay. Xem
xét tinh tiét ciia vu viéc, Toa an cho ring,
viéc cong ty BMS (cong ty dang ky kinh
doanh & Delaware, co tru s chinh & New
York va duy tri cic hoat dong dang ké ¢
New York va New Jersey), ky két hop dong
vol McKesson, mot cong ty & California
khong tao ra cin clr di dé thiét 1ap tham
quyén xét xtr ciia Toa an California. Du
BMS ciing c6 hoat dong kinh doanh &
California, nhung BMS khéng phat trién,
kién tao chién luwoc kinh doanh cho hoat
dong san Xuét, thuong hi¢u, dong goi dugce
phé duyét theo quy dinh & bang nay*®. Méi
day, trong hai vu viéc Ford Motor Co. v.
Montana Eighth Judicial District Court
(nam 2020)** va Ford Motor Co. V.
Bandemer (nim 2021)%, Toa 4n t6i cao Hoa
Ky cing di dua ra quan diém vé thim

% Xem thém US. Supreme Court, Bristol-Myers
Squibb Co. v. Superior Ct. of California, 19/6/2017,
https://www.supremecourt.gov/opinions/16pdf/16-4

66_1gm1l.pdf, truy cap ngay 30/2/2025.

37 Xem thém US. Supreme Court, Ford Motor Co. v.
Montana Eighth Judicial District Court, 25/3/2021,
https://www.supremecourt.gov/opinions/20pdf/19-3

68_febh.pdf, truy cap ngay 30/2/2025.

38 Xem thém US. Supreme Court, Ford Motor Co. v.
Adam Bandemer, 31/7/2019, https://www.supremeco
urt.gov/DocketPDF/19/19-369/116269/20190918155
440739 _No0.%2019- %20Bandemer%20Cert%20P

etition%20-%209-18-19.pdf, truy cdp ngay
30/2/2025.
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quyén “canh tay nbi dai” déi véi bi don.
Trong ca hai vu viéc, cong ty Ford da bi
khoi kién ¢ Minnesota va Montana do
nhiing thi¢t hai tir tai nan gay ra boi loai xe
dugc mua trén thi truong xe da qua st dung
tai hai noi nay. Céng ty Ford cho rang, Toa
4n cia hai bang nay khong c6 thim quyén
do cac loai xe nay khong duogc thiét ké, san
xuit hodc dugc ban ban dau & Minnesota
hay Montana. Do d6, Ford khong c6 mbi
lién h¢ vdi cac bang nay. Tuy nhién, Toa an
t6i cao Hoa Ky d3 bac bo 1ap ludn nay véi
ly do, cong ty 6 t6 da quang cdo, ban hang
va cung cép mot san phém o to cu thé tai
mot bang, thi phai c6 nghia vu xuat hién
trudc Toa trong vu kién lién quan dén thiét
hai do san pham gay ra tai bang d6. Néu
mot cong ty cung cép mot san phém tai thi
truong cia mot qudc gia ma nguoi cu tri &
day chiu thiét hai do san phdm nay giy ra,
thi cong ty nay s& thuoc thAm quyén xét xur
ctia Toa an qubc gia d6°°.

Nhu viy, c6 thé thdy, Toa an Hoa Ky
dua vao quy ché vé tham quyén “canh tay
nbi dai” dé xac dinh tham quyén ciia minh
ddi véi cac vu viée ¢o bi don nude ngoai
khong c6 hién dién trén lanh thd Hoa Ky.
Toa an xac dinh su két ndi gitra bi don, vu
viéc voi lanh tho qudc gia dong thoi bao
dam tinh cong bang ddi véi cac bén duong

% Xem thém: William D. Kennedy, Marc L.
Penchansky, Kimberly M. Collins, Where can your
company be sued? A 2022 update on all thing
personal jurisdiction, tldd. Toa an Hoa Ky ciing da
phan biét vu viéc nay voi vu viec World Wide
Volkswagen Corp. v. Woodson ndm 1980 (xem thém
U.S. Supreme Court, World-Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286 (1980), tldd) va vu viéc
Bristol - Myers Squibb Co. v. Superior Court nim
2017 (xem thém US. Supreme Court, Bristol-Myers
Squibb Co. v. Superior Ct. of Cal. (2017), tldd).
Trong hai vu viéc ké trén, toa an cua Hoa Ky da xac
dinh khong c6 thAm quyén hep d6i véi bi don.
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su va tuan thi cac thu tuc t6 tung hop phap
khi xac 1ap tham quyén xét x{r ciia minh.

4. Thue trang phap luit Viét Nam va
mot ) khuyén nghi tham khao

V& co ban, phap luat caa Viét Nam da
¢6 nhitng quy dinh trong dong nhat dinh so
véi thuc tién ciia Hoa Ky. Pé xé4c dinh thim
quyén cua Toa an Vi¢t Nam, phap luat Viét
Nam ciing huéng téi cac tiéu chi két nbi vé
mat dia ly quéc gia, nhu try sé, noi cu tra,
noi lam an sinh séng tai Viét Nam, mdi
quan hé duoc xac lap, thay d6i, chdm dut tai
Vi¢t Nam, tai san ¢ Viét Nam, cong vi¢c
duoc thuc hién trén lanh thd Viét Nam.
Piéu d6 c¢6 nghia, thim quyén cia Toa an
Viét Nam ciing dugc thiét 1ap trén co so
truyén théng, d6 1a co su két ndi vé mat
lanh tho cuia bi don hodc vu viéc. Tuy nhién,
phap luat Viét Nam ciing di c6 sy phat trién
tir BO luat TH tung dan sy nam 2004 dén Bo
luat Dan sy ndm 2015, theo huéng mé rong
tham quyén cho Toa an Viét Nam d6i voi bi
don khong cu tra. Sy phat trién nay ciing
cho phép Toa an Viét Nam dugc quyén xét
xUr nhiing vu viéc ma bi don khong co6 hién
dién vé mat vat 1y trén lanh thd Viét Nam,
phti hop véi bbi canh méi.

Trén co s& cach xac dinh cua Hoa Ky
vé tham quyén rong va tham quyén hep cua
Toa an, dua vao cac can cur xac dinh thadm
quyén chung cta toa an Viét Nam tai Diéu
469 Bo luat TH tung dan sy nam 2015, c6
thé thdy Toa an Viét Nam c6 tham quyén
rong ddi voi tat ca cac vu viée xay ra khi bi
don c6 méi lién hé vé mat dia 1y v6i Viét
Nam, thé hién thong qua tru sd, noi cu tru,
1am an sinh séng 1au dai trén 1anh tho Viét
Nam hodc co tai san trén lanh thd Viét
Nam (can ct sd 1 theo diém a khoan 1
Diéu 469, cin ct thir 2 theo diém b khoan
1 Diéu 469 va cin ctr thtt 3 theo diém c

khoan 1 Diéu 469). Dbi véi cac truong hop
con lai, toa an Viét Nam c6 thdm quyén
hep, dugc gidi han ¢ nhiing vu viée c6 mbi
lién hé nhat dinh véi Viét Nam (can cu 5
theo diém d khoan 1 Diéu 469 va cin ctt 6
theo diém e khoan 1 Diéu 469). Trong
pham vi nghién ctru nay, chung t6i di sau
phan tich nhiing cin ct tao tham quyén
“ndi dai” cho Toa an Viét Nam ddi véi cac
vu viéc thuong mai quéc té, chtr khong bao
gdm cin ct tao thAm quyén dbi voi cac vu
viéc thuan tiy dan sy nhu ly hon (cin cu
thar 4 theo diém d khoan 1 Diéu 469).

O can ct thir hai, Toa 4n Viét Nam c6
tham quyén ddi voi bat ky vu viéc dan su co
yéu t6 nudc ngoai néu bi don 1a co quan, t6
chirc néu co quan, td chuc d6 co tru so tai
Viét Nam. Tham quyén nay ciing duoc coi
1a thAm quyén rong ddi véi bi don khong cu
tra l1a co quan, td chirc. Tuy nhién, viéc xac
dinh tham quyén rong ctia Toa an Viét Nam
& cin clir ndy c6 thé din dén tham quyén
khong phu hgp cho Toa an Viét Nam trong
mot s trudng hop. Vi du, truong hop vu
viéc phat sinh khong c6 lién quan dén try s
cua bi don, céc tinh tiét chinh ctia vu viéc
X4y ra ¢ ngoai lanh tho cia Viét Nam, try s&
cua bi don thuc sy khong c6 hoat dong thuc
té nao tai Viét Nam. Khi do, viéc xac lap
thim quyén cho Toa an Viét Nam s& chua
thuc su hop ly.

Bén canh d0, ciing ¢ can cu thir hai nay,
Tda an Viét Nam c6 thim quyén d6i v6i vu
viéc lién quan dén hoat dong cua chi nhanh,
van phong dai dién ctia co quan, t6 chirc c6
chi nhanh, van phong dai dién tai Viét Nam.
Tham quyén nay duoc coi 1a thdm quyén
hep theo 1y thuyét vé& thim quyén dbi véi bi
don khong cu tr. N6i mdt cach khac, Toa
an s& chi c6 tham quyén dbi véi vu viéc lién
quan dén hoat dong cua chi nhanh, vian
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phong dai dién tai Viét Nam cua co quan, td
chtrc nude ngoai. Can cur nay phu hop voi ly
thuyét vé tham quyén “canh tay ndi dai” cta
Toda an. Tuy nhién, xét vé mit k¥ thuat, khi
so sanh gitra 02 truong hop trong can ctr
nay thi c6 vé nhu khong thuc sy thdng nhat.
Mot truong hop chi can co tru s& tai Viét
Nam thi Toa 4n Viét Nam di c6 tham quyén
rong giai quyét vu viéc. Trong khi do,
truong hgp co6 chi nhanh, van phong dai
dién lai chi tao nén tham quyén hep cho Toa
an Viét Nam.

O can ct tht 6, yéu td két ndi 1a “vu
viéc lién quan dén quyén, nghia vu cia co
quan, to chirc, c4 nhan Viét Nam hoic c6
tru s&, noi cu tr tai Viét Nam”. Cu thé, Toa
an Viét Nam c6 thim quyén ddi véi vu viee
vé quan hé dan sy ma viéc xéc 1ap, thay doi,
cham dit quan hé d6 xay ra & ngoai lanh
thd Viét Nam nhung c6 lién quan dén quyén
va nghia vu cla co quan, td chirc, ca nhan
Viét Nam hodc ¢6 tru s, noi cu tru tai Viét
Nam. Tham quyén nay duoc coi 1a tham
quyén hep ddi véi bi don khong cu tra trén
lanh thd Viét Nam. Tuy nhién, vé mat thuc
thi, yéu té nay c6 vé khé xac dinh. Cau hoi
dat ra l1a khi nao thi dugc coi 1a c6 lién
quan? muc d6 lién quan nhu thé nao dé Toa
an Viét Nam c¢é tham quyén? Liéu mot vu
viéc lién quan dén quyén duoc thong tin cta
ngudi mua hang Viét Nam vé san pham
dugc mua ¢ nudc ngoai, dugc ban bdi bi
don 1a cong ty nudc ngoai ¢ tao nén tham
quyén cia Toa an Viét Nam khong? Céch
quy dinh nay tudng chung rd rang, nhung
thuc té lai c6 thé gay kho khian cho viéc
thyc hién thim quyén ctia Toa an Viét Nam.
Néu nhiing cin ¢t nay khong duogc xac dinh
& thi c6 thé din dén tinh trang viéc xac
dinh thim quyén cta Toa an Viét Nam la
Khong phu hop.
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Qua phan tich hai cin cr x4c 1ap thim
quyén cua toa an Viét Nam néu trén, c6 thé
thiy mot sd diém con chua rd rang, chua
théng nhét, chua thé gitp xac dinh thim
quyén phu hop cho toa an Viét Nam. Trong
khi d6, theo cach tiép can cua Hoa Ky thi
toa 4n Hoa Ky sé& chi co thé xac lap thim
quyén khi thiy dugc murc do két ndi du dé
tao nén thdm quyén cua tda 4n minh (mdi
lién hé ti thiéu). Trong thuc tién xem xét
thAm quyén cila toa an Hoa Ky, mdi lién hé
t6i thiéu nay thuong thé hién thong qua céac
hoat dong kinh doanh, thuong mai ma bi
don thuc hién mét cach coé chu dich hudng
dén lanh tho ciia qudc gia co tda an va tranh
chap phat sinh tir cac hoat dong kinh doanh
nay. Ngoai ra, cic tham phan Hoa Ky con
dua trén khai niém coéng 1y cong bang va
thuc chat dé danh gia tinh phu hop, hop 1y
vé tham quyén cua toa an qudc gia.

Bén canh cic truong hop thudc tham
quyén chung, toa 4n Viét Nam con c6 tham
quyén riéng biét dbi véi mot sé trudong hop
(Piéu 470 Bo6 luat TH tung dan sy). Cac
thAim quyén riéng biét ciia Toa an Viét
Nam vé co ban déu phu hop vé6i thong 18
quéc té. Trong khi d6, Hoa Ky khong c6 sy
phan dinh thim quyén chung, thim quyén
riéng, boi viéc phan chia thim quyén nay
lién quan dén coéng nhan va cho thi hanh
ban 4n cua tda an nudc ngoai trén lanh thd
Hoa Ky*. P6i véi van dé nay, phap luat
cia Hoa Ky vé co ban lai kha thong

40 Khai niém vé tham quyén tuyét dbi, hay riéng biét
(exclusive jurisdiction) trong phap ludt Hoa Ky
thuong dung dé chi tham quyén mang tinh loai trir
cta Toa an lién bang Hoa Ky ddi voi nhitng vu viéc
ma Toa an cac bang khéng thé c6 tham quyeén xét xir.
Xem thém Justia Legal Dictionary, exclusive
jurisdiction, https://dictionary.justia.com/exclusive-
jurisdiction#:~:text=Definition%200f%20%22exclus
ive%20jurisdiction%22,exclusive%20jurisdiction%2
2%20in%20a%20sentence, truy cap ngay 30/6/2025.
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thoang**. Pa phan cac tiéu bang cia Hoa
Ky déu co diém chung 1a duy tri cach tiép
can thong luat theo khudn khd duoc néu
trong Tu Chinh an tht 4 vé quan hé qudc té
(Muc 481)*. Cac ban 4n két luan cua toa
an nudc ngoai da phat sinh hi¢u luc tai
quéc gia ban hanh, duoc coi la thudc linh
vuc cong dong qudc té (as a matter of
international comity), nén dugc suy doan la
dugc cong nhan va cho thi hanh tai toa an
Hoa Ky trir mot sb truong hop cé cin ctr
cho thiy toa an nudc ngoai khong cd tham
quyén xét xtr d6i voi vu viée hodc thi tuc
t tung khong phu hop, c¢6 18i*.

Trén co s& cac phan tich va so sanh &
trén, sau day 1a mot s khuyén nghi cho
Viét Nam:

Thir nhdt, can c6 giai thich & hon vé
murc d6 lién quan cta vy viéc dén quyén va
nghia vu cua co quan, td churc, ca nhan Viét
Nam hodc ¢6 tru sd, noi cu tri tai Viét Nam
trong can ct thAm quyén “vu viéc vé quan
hé dan sy ma viéc xac lap, thay d6i, cham
dut quan hé d6 xay ra & ngoai lanh thod Viét
Nam nhung c6 lién quan dén quyén va
nghia vu cua co quan, td chirc, ca nhan Viét
Nam hodc c6 tru sé, noi cu tru tai Viét
Nam”. Day s& 1a co s& quan trong dé Toa an

41 Connor J. Cardoso, Implementing the Hague
Judgements Convention, P. 1510, 1514-1518, nam
2022, https://www.nyulawreview.org/wp-content/up
loads/2022/11/NYULawReview-Volume-97-1ssue-5-
Cardoso.pdf, truy cap ngay 30/4/2025.

42 Xem thém: Debashish Bakshi, The Restatement
(Fourth) of Foreign Relations Laws: Discouraging
State Courts From Recognizing Foreign - Country
Money Judgments in Absence of Debtor’s Assets,
nam 2016, https://repository.uclawsf.edu/cgi/viewco
ntent.cgi?article=1021&context=hastings_business_|
aw_journal#:~:text=15.,the%20United%20States.%E
2%80%9D, truy cap ngay 30/5/2025.

43 Xem thém U.S. Supreme Court, Hilton v. Guyot,
159 U.S. 113, 162 (1895), 13/6/1895, https://supre
me.justia.com/cases/federal/us/159/113/, truy cép
ngay 30/3/2025.

Viét Nam gidi han dugc pham vi thAm
quyén cia minh d6i véi cac vu viéc phat
sinh trong thuong mai qudc té. O can ct
nay, co thé hoc héi kinh nghi¢ém ctua Hoa
Ky nhu di phan tich & phan trén. Toa an
Viét Nam can xéc dinh dugc mdi lién hé
dén Viét Nam thong qua viéc xem xét xem
bi don c¢6 cha y hudng t6i chu thé & Viét
Nam khong, bi don c6 chu y thyc hién cac
hoat dong lam phat sinh vu viéc trén lanh
thd Viét Nam khong. ..

Thir hai, cAn ra soat lai cic can cir thim
quyén rong va thim quyén hep cia tda an
Viét Nam dé dam bao tinh logic, thong nhat
gita cac can ct. Viéc nghién ctru kinh
nghiém cta Hoa Ky gitip chung ta hiéu rd
hon vé céc can cir xac 1ap thim quyén “canh
tay n6i dai” ctia toa an qudc gia, dé tir d6 co
thé ra soat, diéu chinh lai cac cin cir hién
hanh cho phu hgp, dam bao tinh logic,
théng nhét, c6 thé du doan trudc duoc va
phtt hop véi thong 1€ quéc té.

Thir ba, nghién ctru bd sung cac cin cir
chung, bén canh cac can cut cu thé, giap
danh gia x4c dang hon vé tham quyén ndi
dai cua toa an Viét Nam, dé bao dam sao
cho thim quyén dugc xac 1ap 1a phu hop,
khong tao ra sy bat hop 1y trong viéc thuc
hién tham quyén xét xur cua toa an Viét
Nam dbi véi nhitng vu viéc dan sy thuong
mai c6 yéu té nudc ngoai. Kinh nghiém cua
Hoa Ky cho thay, ngay ca khi da nhan dién
duoc mdi lién hé cua vu viéc, tda &n Hoa
Ky khong xac lap tham quyén ngay ma con
danh gia thAm quyén cua minh trén co so
pht hop véi khai niém cong li cong bang va
thuc chat. Viét Nam c6 thé hoc hoi kinh
nghiém cua Hoa Ky theo cach cu thé hoa
cac yéu cau vé tinh hop 1y khi x4c 1ap tham
quyén cua toa an Viét Nam ddi véi cac vu
viéc nay.
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