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Tém tat: Nghi quyet s ST-NQ/TW vé dot pha khoa hoc-cong nghé, doi méi sang
tao va chuyén doi so, cung Nghi quyet 56 59-NQ/TW vé hji nhdp quoc té trong tinh hinh
mdi da cho thdy chuyén déi sé ldy con ngwoi lam trung tam va hoi nhap tiéu chuan toan
cau doi héi hoan thién thé ché. Trong lao dong, sw biing né ciia cdc cong cu tuyén dung
tw dong dang tdi cdu hinh quy trinh co hdi viéc lam, nhwng dong thoi khuéch dai rii ro
phan biét doi xir theo gioi. Bai viét lya chon tim hiéu phap ludt Australia va Canada voi
hé thong quy pham diéu chinh qudn tri Al trong tuyén dung; dong thoi so sanh chirc
nang, nghién ciru danh gia thiee tién thuwce thi binh dang gidi thie chdt tai Viét Nam, tir
do dwa ra huwong hoan thién trong thoi gian toi.

Tir khéa: Nghi quyét 57-NO/TW, Nghi quyét 59-NQ/TW, phén biét déi xit, lao déng,
binh ddng tuyén dung.

Abstract: Politburo Resolution No 57-NQ/TW on breakthroughs in science and
technology, innovation, and digital transformation, together with Resolution No 59-
NQ/TW on international integration in the new context, underscore a human-centred
digital transformation and the imperative of aligning domestic governance with global
standards—both of which require institutional improvement. In the field of labour, the
rapid proliferation of automated recruitment tools is reshaping access to employment
opportunities, while simultaneously amplifying risks of gender-based discrimination.
This article examines the laws of Australia and Canada and their normative
frameworks for Al governance in recruitment. It further compares regulatory functions
and assesses the practice of substantive gender equality enforcement in Viet Nam,
thereby proposing directions for reform in the period ahead.

Keywords: Resolution No 57-NQ/TW; Resolution No 59-NQ/TW; Discrimination;
Labour; Recruitment equality.

1. Khai quat vé phan biét ddi xir giéi Phan biét d6i xtr (PBPX) trong lao

tinh trong lao dong va trong tuyén dung
bang tri tué nhén tao

1.1. Phén biét doi xir dwa vao gidi tinh
trong lao dong

" NCS.ThS., Truong Pai hoc Kinh t& Ludt Tp. Ho
Chi Minh, Giang vién Pai hoc Cong nghiép Tp. Ho6
Chi Minh.
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dong 1a vin dé& duoc phap luat quéc té va
quéc gia dac biét chu trong. Cu thé, Piéu 1
Cong u6e s6 111 cua T6 chiac Lao dong
quéc t& (ILO) va khoan 8 Diéu 3 Bo luit
Lao dong Vi¢t Nam nam 2019 déu dé cap ro
cac yéu t6 cau thanh hanh vi PBDX, trong
d6 “giGi tinh” dugc xem 1a cin cir dién
hinh. Khai niém gidi tinh thuong dugc st
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dung trong cac nghién ctru hoc thuat la
“sex” va “gender”. Mic du tiéng Anh 13
ngon nglr thong dung, nhung viéc lam rd sy
khac nhau cta hai khai niém khéa mo ho,
tham chi chung dugc xem nhu nhiing tur
ddng nghia®. Sy phan biét giita “sex” va
“gender” trong tiéng Anh dau tién xuat hién
vao nhitng nam 1950 trong céac tai li¢u
chuyén nganh cia cac bac si tdm than dé
x4c dinh cach thim kham sirc khoé riéng?.
Tu nhiing ndm 1960, dudi goc nhin cua
phong trao nit quyén, khai niém gidi tinh
(sex) chu yéu chi ning lyc sinh san®, gidi
(gender) dugc coi 1a san pham van hoa va
x4 hoi, dugc tai tao lién tuc trong cac boi
canh khac nhau®.

Tiép can chinh thic tir To chic Y té
Thé gidi, gidi tinh (sex) 14 thuat ngir dé cap
dén mot tap hop cac bién s sinh hoc &
ngudi va dong vat, phu thude vao nhiém sic
thé va thé hién cac cdu hinh hormone khac
biét ciing nhu giai phiu cu thé. Trong khi
d6, gi6i (gender) dé cap dén cac dic diém
ctua phu nir, dan 6ng, tré em gai va tré em
trai dugc xdy dung theo x3 hoi. Piéu nay
bao gdm cac chuan muc, hanh vi va vai trd
ctia cac chu thé nay, ciing nhu cac mdi quan

! Chiclana-Actis, C., & Soriano, V, The use of sex
and gender in medical research, AIDS Reviews,
25(2), 2023, 96-100. https://doi.org/10.24875/AIDS
Rev.23000012, truy cap ngay 30/10/2025.

2 Schiappa, E., A brief history of defining sex and
gender, In The Transgender Exigency; Defining Sex
and Gender in the 21st Century (pp. 1-29), 2021,
https://doi.org/10.4324/9781003250494-4, truy cap
ngay 25/10/2025.

3 Gabriel, Yiannis, 'G', Organizing Words: A Critical
Thesaurus for Social and Organization Studies
(Oxford, 2008; online edn, Oxford Academic, 31
Oct. 2023), pp.226, https://doi.org/10.1093/0so/ 9780
199213221.003.0007, truy cap ngay 30/10/2025.

4 Gabriel, Yiannis, 'G', tldd, pp.115.

hé v6i nhau™®. Trong két ciu phap 1y quc
té, co thé hiéu thuat nglr trén & hai goc do
chinh nhu sau: (i) Gidi tinh sinh hoc (sex),
dua trén nhiém sic thé, co quan sinh san.
Noi cach khac, thuat nglr nay dua vao viéc
phan loai sinh hoc thuin tuy giita nam va
nit. Cac diéu udc nhan quyén ¢ thé hé dau
tién nhu CEDAW, C100 va C111 dung lam
cin cr chong PBPX trong linh vuc lao
dong theo hudng nay; (ii) Gidi (gender) la
hién tugng duoc xa hoi san xuat va duy tri®,
duoc quyét dinh thong qua vai tro, chuin
muc kién tao x4 hoi’. Hién nay, thuat ngi
nay duoc sir dung trong Muyc tiéu Phat trién
bén virng thtr 5, thudc Chuong trinh nghi su
nim 2030 cua Lién hop qudc® nhdm nhan
manh bét binh dang cau tric®. Pay la khung
tham chiéu dé xac dinh c6 hay khong su
PBPX voi cach tiép can hudng méi thong
qua chi s6 toan dién hon vé gidi.

Trong hé théng phap 1y & mdi quéc gia,
dinh nghia gidi tinh (sex) khong chi mang
tinh nhi phan thuan tuy ma mé rong sang
ban dang c4 nhan. Australia dung thuat ngir
“gender identify” thé hién ban sic, ngoai
hinh, phong cach tmg xur cho du c6 hay

5 WHO, Gender and health, https://www.who.int/
health-topics/gender#tab=tab_1, truy cap ngay
01/9/2025.

¢ Connell, R. W, Gender and power: Society, the
person and sexual politics, Stanford University
Press, 1987.

" Ivana Isailovi¢, Gender & Private International
Law: Defining “Gender”, International Private and
Procedural Law tai https://www.mpipriv.de/1118967
/defining-gender, truy cap ngay 30/10/2025.

8 United Nation, Goals 5 Achieve gender equality
and empower all women and girls, https://sdgs.un.
org/goals/goal5, truy cap ngay 30/10/2025.

® Morrow, K, Gender and the Sustainable
Development Goals, 2018, https://doi.org/10.4337/9
781786438768.00014, truy cap ngay 25/9/2025.
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khong thong qua can thiép y khoa®. Canda
phan loai ban dang gidi (gender identity) la
trai nghiém noi tai, biéu hién gidi (gender
expression) la cach trinh hién cong khai
cia mt c4 nhan'’. Tai Viét Nam, Luft
Binh dang giéi nam 2006 quy dinh gi6i
tinh “la ddc diém sinh hoc cia nam hodc
nit”, trong khi d6 gidi ““ chi dac diém, vi tri,
vai tré ciia nam va nit trong tdt ca cdc moi
quan hé xd hoi”. Khoan 8 Piéu 3 Bo luat
Lao dong ndm 2019 dinh nghia PBDX dya
trén can cu “gidi tinh”. Nhu vay, can cu
xac dinh c6 hay khong c6 hanh vi phan biét
tai Viét Nam van bam khung nhi nguyén
nam nir, mot diu vét so khoi cua lich st
dinh ché nay.

Nhu vay, c6 dong khai niém, PBDX
dua vao gi6i tinh trong lao dong dugc hiéu
1a “sw phan biét, loai trir hodc wu dai trong
viéc lam va nghé nghiép dua trén gidi tinh
cua nguoi lao dong”. V&1 muc tiéu bao vé
nhém nguoi lao dong (NLD) yéu thé dya
vao sy nhin nhan cia da s hoc gia phép 1y,
chuyén dé tiép can khai niém “giGi tinh”
theo huéng coi mo, ¢ sy phan tich ddi sanh
v6i cac hé théng phap luat duge chon. Do
do, trong nghién cou xem xét “gioi tinh”
dua vao thudc tinh bao vé.

PBDX dua vio gi6i tinh dugc thé hién
trong phap luat mang tinh trung lap. Theo
do, luat khong chi dinh gi6i tinh nao thi bi
d6i xtr kém thuan lgi hon. Tuy nhién, bao
chung tr lich st cho théy, sy phan biét
thuong dya vao dinh kién xa hoi. Ly do phu
nit dugc bao vé nhidu hon trong quan hé

10 Subsection 4(1) Sex Discrimination Amendment
1984 last modified 2013.

11 Goverment of Canada, https://www.justice.gc.ca/
eng/csj-sjc/pl/identity-identite/about-apropos.html,
truy cép ngay 01/9/2025.
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phap luat n6i chung va quan hé lao dong noi
riéng ndm & chd: (i) Hé qua tir ché do phu
hé kéo dai trong lich st tich luy khang dinh
phu nit 13 dbi trong duge xem 1a nhom bi
chiu thiét kép, vira bi danh gia thap vé gia
tri lao dong, vira bi kiém soat vé mat vat
chat'?; (ii) Dudi goc d6 tu phap so sénh,
gi6i tinh dugc xem 1a can cr chuan hoa cao
gdy nén bt loi cho phu nir*® va (iii) Nhém
¢6 murc dé bi t6n thuong cao hon vé kinh té
thi nhom dé duogc wu tién bao vél4,

1.2. Sw can thiét chéng phén biét doi
Xt gidi tinh trong khéau tuyén dung

Pit trong yéu cau cua Nghi quyét sd
59-NQ/TW vé hoi nhap qudc té trong tinh
hinh méi, viéc 1am r6 va hai hoa hai 16p
khai ni€ém nay khong chi bao dam tinh
tuong thich véi chuidn muc toan ciu, ma con
cung cip nén tang quy pham dé Viét Nam
thiét ké co ché phong, chéng PBPX theo
gidi trong toan by vong doi quan hé lao
dong ké ca cac tmg dung s6 Al trong tuyén
dung, qua d6 hién thuc hoa hdi nhép “chu
dong, toan dién va hi¢u qua”. Viéc can thi¢p
phap luat nhim han ché thién kién trong
tuyén dung bang Al dua vao nhitng luin
diém sau day:

Thir nhdt, bao chimg cho viéc st dung
Al dé phong véan ung vién co thé dan dén
hanh vi PBDX trong tuyén dung duoc thao
luan trong nhiéu nghién ciru cong nghé va

12 Davis, L, Patriarchy, Development, and the
Divergence of Gender Equality, Social Science
Research Network, 2023, https://doi.org/10.2139/
ssrn.4528467, truy cap ngay 25/9/2025.

13 United States: Reed v. Reed 1971; Germany:
BVerfGE 85, 191 1992; South Africa: Bhe 2005.

14 Xu, C, Study on the Legal Protection of the Rights
of Vulnerable Groups in Society, 2016, 675-677,
https://doi.org/10.2991/ICESAME-16.2016.145, truy
cap ngay 25/9/2025.
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phap ly nhu dya vao giong ndi nam va nf,
tao nén su bat binh ding mang hoi hudng
am vi hoc quyén luc®®. Vé mat 1y luan, day
l1a hién tuong dugc gidi thich bdi khai niém
khuéch dai dinh kién (bias amplification)®®.
Diéu nay khong chi vi pham cac nguyén tic
dao duc vé coéng bang va da dang trong
tuyén dung ma con mau thudn quy chuin
hdi nhap.

Thir hai, dbi véi quan tri nhan luc qudc
té, sy can thiép cua phap luat 13 quan trong
trong qua trinh thuc thi chéng PBPX dya
vao gidi tinh trong ky nguyén Al cu thé: (i)
Thuc thi cac tiéu chuan thuc day sir dung Al
c6 dao duc'’; (ii) Khai niém “quyén suy
doan hop 1y trong luat chéng PBDX trong
lao dong dugc su dung dé budc kich hoat
nghia vu tich cyc cua nguoi st dung lao
dong (NSDLP) hudng dén binh dang thuc
chat'®; (iii) B6 sung trach nhiém tudn thi
nham nang cao danh tiéng cia NSDLD khi
cong khai hoa trién khai AI tuyén dung?®;

15 Bueno, D. J, Gender bias in artificial intelligence:
a critical perspective and legal analysis, Amicus
Curiae., 2024, 26, 20-29, https://doi.org/10.22201
[fder.23959045e.2024.26.90464, truy cap nhgay
25/9/2025.

16 Mujtaba, D. F., & Mahapatra, N. R, Fairness in
Al-Driven  Recruitment:  Challenges, Metrics,
Methods, and  Future  Directions, 2024,
https://doi.org /10.48550/arxiv.2405.19699.

17 Drekovi¢, E., Karabegovié, 1., & Teofilovi¢, Z, A
Comprehensive view of the Application of Al in
Recruitment and Selection, 2024, 234-250, https://
doi.org/10.5644/pi2024.215.13.

18 Von Ungern-Sternberg, A, Discriminatory Al and
the Law: Legal Standards for Algorithmic Profiling,
2022, pp. 252-278, https://doi.org/10.1017/978100
9207898.020.

19 Chu, Y., Han, M. M, A Study on Regulations for
Artificial Intelligence-Based Recruitment 8, 2022,
289-312, https://doi.org/10.31135/kscla.2022. 8.289.

(iv) it ra nghia vu cudng hanh vé béo céo
dbi voi nha tuyén dung khi dung AI?.

Nhu vdy, quan triét tinh thin Nghi
quyét s6 57-NQ/TW vé& dot pha khoa hoc
cong nghé, Nghi quyét s6 59-NQ/TW vé hoi
nhap, chéng PBDX gi6i tinh khi dung Al
trong tuyén dung phai 13 wu tién cai cach.
bay la xu hudéng cai cach mang tinh chu
dong toan dién nham huéng cac muc tiéu
trong cam két qudc té thanh quy chuan do
luong trong nudc.

2. Kinh nghiém phap luit mét sb
qudc gia vé phan biét ddi xir giéi tinh
trong tuyén dung bang tri tué nhan tao

2.1. Phap ludt Canada

Pao 1luat Nhan quyén nam 1985
(Canadian Human Rights Act), sira d6i nim
2024 thé hién viéc chéng PBPX dua vao
giéi tinh v&i cach goi tén chi tiét nhu
(gender), ban dang gidi (gender identity), va
khuynh  huéng tinh  duc  (sexual
orientation)?, do mang thai hoic sinh con??.
Ngoai 18 tir yéu cau nghé nghiép duogc
Canada ghi nhan minh thi trong van ban
phéap luat théng qua khai niém yéu cau nghé
nghi¢p chan chinh (bona fide occupational
requirement)? va 1y do chinh dang cho viéc
PBDX (bona fide justification)?*. Piéu nay
c6 nghia rﬁng, ngoai 1¢ chi hop I¢ khi phuc

20 Sipior, J. C., Ward, B. T., Rusinko, C., Lombardi,
D. R, Bias Using Al for Recruiting: Legal
Considerations, Information Systems Management,
2023, https://doi.org/10.1080/10580530.2023.22944
53.

2L Article 3.1 Canadian Human Rights Act 1985 last
modified 2024.

22 Article 3.2 Canadian Human Rights Act 1985 last
modified 2024.

2 Article 15(1)(a) Canadian Human Rights Act
R.S.C., 1985 last modified 2024.

2 Article 15(1)(g) Canadian Human Rights Act
R.S.C., 1985 last modified 2024.
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vu muyc ti€u chinh dang va tuong xtng, va
ganh ning ching minh thudc vé chi thé
vién dan ngoai 1.

Nam 2017, Canada 1a qubc gia tién
phong & chau Au thuc hién Dy 4n thi diém
tuyén dung an danh (NBR). Két qua du 4n
cho thiy NBR giam ty 1¢ sang loc tmg vién
trong quy trinh tuyén dung so véi phuong
phap truyén théng®. Pay dugc xem nhu
bang chimg thyc nghiém nhan rong viéc
thuc thi don xin viéc an danh tai chau Au?,

Chinh phu Canada da xdy dung va d¢
trinh Dy luat C27 vé Thuc hién Hién
chuong k¥ thuat s6 nam 2022, dit cac yéu
cau vé tinh minh bach ddi véi cac hé thong
duogc su dung dé dua ra quyét dinh hoan
toan ty dong?’. Tuy dén thoi diém hién tai,
Qudc hoi chua théng qua, nhung nd van
dugc Chinh phu tiép tuc dé xuat®. Pé dam
bao thuc thi du chwa c6 hé dién pham phéap
quy, tir thang 01/2025, Uy ban dich vu cong
cong Canada ban hanh Huéng dan “Al in
the hiring process”, dwa ra quy trinh s6 hoa
minh bach, han ché t6i da sy PBDX trong
ky nguyén AI?®. Véi ndi dung cbt 16i &

% Government of Canada, Anonymized Recruitment
Pilot Project - Final report, https://www.canada.
calen/public-service-commission/services/publicatio
ns/Name-blind-recruitment-pilot-project.ntml#toc_4.
% Rinne, U, Anonymous job applications and hiring
discrimination, 1ZA World of Labor 2025: 48 doi:
10.15185/izawol.48.v3.

27 Article 24 BILL C 27 (An Act to enact the
Consumer Privacy Protection Act, the Personal
Information and Data Protection Tribunal Act and
the Artificial Intelligence and Data Act and to make
consequential and related amendments to other Acts)
of Canada.

28 Goverment of Canada, https://ised-isde.canada.ca/
site/innovation-better-canada/en/artificial-intelligenc
e-and-data-act-aida-companion-document, truy cap
ngay 01/9/2025.

2 Artificial intelligence in the hiring process,
https://www.canada.ca/en/public-service-commissio
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huéng dan nay thé hién: (i) O budc tién
kiém Al can loai bo hodc giam thiéu moi
rdo can bat lgi cho phén biét nhém trong
tuyén dung; (ii) O giai doan danh gia, Gng
vién phai ky xac nhan di doc va hiéu cac
quy tic, hodc tiét 16 rd ndi dung do AI hd
trg; (iii) Lap khoa Hudng din giam thiéu
dinh kién va rao can vao danh muc khoa
hoc Al cua truong Dich vu Cong Canada.

Véi cac trong tdm chinh 1a chéng
PBDX giéi tinh trong khiu tuyén dung
duoc phép luat Canda thé hién mang tinh da
tang, cu thé: (i) Buoc NSDLD phai thu thap
thong tin va phan tich luc luong lao dong dé
xac dinh mtc d6 thiéu dai dién cua bén
nhém duoc chi dinh gdbm phu nit, thd dan,
khuyét tat va nhom thiéu s dé nhdn thiy
khac®; (ii) Thu thap thong tin ty nhan dang
EE (Self- ID) dé ra soat thién kién tai khau
dang tuyén®'; (iii) Cim ding quang cio hay
ngu y bang k¥ thuat d¢ PBDX dua vao gidi
tinh®2. V¢i cach tiép can hé thong, Piéu 15
quy dinh can c6 sy tham van va hop tac véi
dai dién NLD dé hd trg NSDLD lap ké
hoach binh dang viéc lam.

Bén canh d6, d¢ dam bao tinh kha thi
ciia quy dinh, Canada hudéng dén cic bién
phap phi nha nudc, doi hoi su gia tang trach
nhiém xa hdi tor doanh nghi¢p. Chinh phu
Canada su dung chung nhan EDGE
Certification & UN Women WEPs danh
gia, cham diém va chimg nhan noi lam viéc

n/services/appointment-framework/guides-tools-app
ointment-framework/ai-hiring-process.html, truy cap
ngay 13/9/2025.

30 Article 9(1) Employment Equity Act S.C. 1995, c.
44 last amended 2021.

31 Article 9(3) Employment Equity Act S.C. 1995, c.
44 last amended 2021.

32 Section 8 Canadian Human Rights Act 1985 last
amended 2024.
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binh dang gidi. Nhimg cong ty dugc gin
“nhan” dé thu hut dau tu va nhén tai. T day
nang cip uy tin thwong hiéu, giap nha dau
tu ESG sang loc danh muc®. Theo quy tic
tuan thu hodc giai thich (comply or explain),
cac cong ty tai Canada phai ty nguyén thuc
hanh tt hodc giai thich vé thuc hanh thay
thé dé dat nguyén tic quan tri cong ty®.
Theo théng ké tir B6 Lao dong va Phat trién
xa hoi Canada 2021, ti 1€ viéc lam gia tang
cho ba ddi twong thiéu sé thd dan, khuyét
tat va nhom thiéu sé d& nhan théy khac, thi
d6i voi lao dong nir ti 1& nay dan giam®. Vi
thé, viéc ap dung trach nhiém giai trinh nay
1a sang kién dua vao quy lut kinh t& dé
thac déy trach nhiém tich cuc tor doanh
nghiép, thuc day tién do thuc binh dang giGi
thuc chat.

2.2. Phap ludt Australia

Theo quy dinh ctia Bao luat PBDX gidi
tinh nam 1984, stra d6i nim 2013 (SDA
1984): “NSDLD khong duoc PBDX véi mot
nguoi dwa trén gioi tinh, khuynh huong
tinh duc, ban dang gioi, tinh trang lién gioi
tinh, tinh trang hén nhin hodc moi quan
hé, tinh trang mang thai hodac dw dinh
mang thai, tinh trang cho con bu hodc
trach nhiém gia dinh cia nguoi d6”%. CO
thé thiy, Pao luat da tiép can PBPX duya

33 EDGE Certification, https://www.edge-cert.org/
?utm, truy cap ngay 01/9/2025.

3 Salterio, S. E., Conrod, J. E. D., Schmidt, R. N,
Canadian evidence of adherence to “comply or
explain”  corporate  governance  codes: An
international comparison, Accounting Perspectives,
12(1), 2013, 23-51, https://doi.org/10.1111/1911-
3838.12006, truy cap ngay 13/9/2025.

35 Cukier, W, Are we there yet? Forty years of
Employment Equity - the good, the bad and the ugly,
2024, https://doi.org/10.32920/27919116.

% Section 4 Sex Discrimination Act 1984 of
Australia.

trén thudc tinh bao vé, thé hién tinh méi cu
thé: (i) M rong cach tiép can mang tinh da
chiéu, pha bo 16i nhi nguyén nam nir truyén
théng; (i) M6 rong pham vi bao vé vuot ra
ngoai trang thai hién hiru thong qua thura
nhan bao vé du dinh mang thai; (iii) Trach
nhiém gia dinh dugc bao v€ voi goc do la
dic tinh lién quan dén gidi; (iv) Ghi nhan
chéng PBDPX dua vao mdi quan h¢ thuc té,
khong rang budc dwa vao khuon mau gia
dinh di tinh. C6 thé thdy, SDA 1984 mo
rong ndi ham cua tiép can khai niém “gidi
tinh” thé hién su tuan thi Hiép dinh ddi tac
toan dién xuyén Thai Binh Duong & mic
do chi tiét nhat.

Vé nén tang quy pham, SDA 1984 cdm
PBDX trong viéc lam vi gidi, mang thai, kha
nang mang thai, cho con bu va trach nhiém
gia dinh. Do d6, dé giam thiéu thién kién gi6i
khi tuyén dung, B6 Tu phép Australia tao ra
chuong trinh Respect@Work va Uy ban
nhan quyén Australia (AHRC) c6 thim
quyén giam sat va cudng ché tir 12/12/2023
néu doanh nghiép vi pham®’. Truong hop c6
su khac biét trong ddi xur dya vao gidi tinh
nhung néu can cu theo ngoai 1€ liét ké theo
yéu cdu vbn co6 cua cong viéc (inherent
requirements) thi dugc mién trir®®, diéu nay
dugce néu 18 trong mo ta cong viéc®®. Thém
vao d6, ngoai 1& tuyén riéng nit gidi ciing
duoc ap dung khi xuét phat tir yéu cau nghé

37 Australia Goverment, Respect@Work
implementation highlights, tai https://www.ag.gov.au
/rights-and-protections/human-rights-and-anti-discri

mination/respect-at-work/respectwork-implementatio
n-highlights?utm, truy cap ngay 13/9/2025.

% Section 351(2)(b) Fair Work Act 2009 last
amended 2024.

3% Nhitng ngoai 1¢ nay khong dugc dinh nghia ma
x&c lap thdéng qua an 1é, dién hinh nhu Qantas
Airways Ltd v Christie (1998) 152 ALR 365 (HCA).
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nghi¢p chinh déng (genuine occupational
requirement) nham dat binh dang giéi thuc
chat®, Piéu nay khong phai 14 hop thirc hoa
hanh vi phan biét ma 1a co ché mé rong
cach tiép can vé chéng PBPX. Boi, binh
dang thuc chat khong ding lai ¢ ddi xtr nhur
nhau, ma la diéu kién dé cac nhém c6 vi thé
bat loi duoc thuc sy tiép can va thy hudng
quyén phu hop véi kha nang ciia minh*.

Thi truong lao dong Australia dang dich
chuyén nhanh sang tuyén dung c6 yéu tb
thuat toan, diéu nay d& anh huong dén nhoém
lao dong yéu thé*?. Al co thé chuan hoa tiéu
chi danh gia hd so ung vién®®, tuy nhién
cling dé tao thién léch gian tiép, béi co kha
nang tiéu chi thiét ké an chira bién phan biét
vé giéi*. Pé kiém soat tinh trang nay,
Chinh phu Australia d3 cong b6 hudng dan
“Proposals Paper: Introducing mandatory

guardrails for Al in high-risk settings™®,

40 Section 30 Sex Discrimination Act 1984 of
Australia.

4 Gordon, R, Equal Treatment, 2007, (pp. 201-226),
Oxford University Press, https://doi.org/10.1093/
050/9780199266630.003.0007.

42 Sheard, N, Algorithm-facilitated discrimination: A
socio-legal study of the use by employers of artificial
intelligence hiring systems, Journal of Law and
Society, 52(2), 2025, 269-291, https://doi.org/10.11
11/jols.12535.

4 Cowgill, B, Does Al cheapen talk? Theory and
evidence from global entrepreneurship and hiring,
SSRN Electronic Journal, 2025, https://doi.org/10.21
39/ssrn.4702114.

4 Kachling, A., & Wehner, M. C, Discriminated by
an algorithm: A systematic review of discrimination
and fairness by algorithmic decision-making in the
context of HR recruitment and HR development,
Business Research, 13(3), 2020, 795-848, https://
doi.org/10.1007/s40685-020-00134-w, truy cap ngay
13/9/2025.

4 Department of Industry, Science and Resources.
(September, 2024), Safe and responsible Al in
Australia:  Proposals paper for introducing
mandatory guardrails for Al in high-risk settings,
AustralianGovernment, https://storage.googleapis.co
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dit ra yéu cau phap 1y hodc chudn tuan tha
t61 thiéu ma moi hé thdng Al trong bdi canh
rii ro cao phai dap tng dé duogc trién khai
hop phap. Theo d6, doanh nghi¢p phai co
cac trach nhiém: (i) Kiém thtr thién léch
theo gidi trudc khi dung cong cu Al trong
tuyén dung va danh gig; (ii) Con ngudi phai
gidm sat va co co ché phan bién két qua cho
ung vién bi anh hudng; (ii1) Quan tri dir licu
va luu vét quyét dinh dé chimg minh quy
trinh hop 1y, dap ung diéu kién Uy ban
Nhan quyén Australia®®.

An 1¢ Tickle v Giggle (FCA) nam 2024
la tranh chdp vé quyén cua ngudi chuyén
gi6i*’. Tuy 4n 1& khong truc tiép dé& cap
quan hé lao ddng, nhung theo cung mot
logic phép 1y, day 1a ngudn tham chiéu xac
dinh PBDX trong lao dong, boi ung dung
dua vao sy phan loai ngudi dung, bing
thuat toan Al da khudc tir tiép can quyén
chinh dang cua ho. Tai day, Toa Lién bang
khong tao thém cin cr mdi ngodi bdn cin
cr gi6i tinh, khuynh huéng tinh duc, ban
dang gidi, tinh trang lién gidi tinh dugc néu
trong SDA 1984. Tuy nhién, Toa an da
khang dinh gidi tinh c6 thé thay doi dugc,
khong dong nhat tuyét doi voi gidi tinh khi
sinh. Thoi diém bao vé khong gin véi thoi
diém thay doi gioi tinh hop phdp ma van

m/converlens-au-industry/industry/p/prj2f6f02ebfe6a
8190c7bdc/page/proposals_paper_for_introducing_
mandatory_guardrails_for_ai_in_high_risk_settings.
pdf.

46 Department of Industry, Science and Resources.
(October 9th  2024), Introducing mandatory
guardrails for Al in high-risk settings: Proposals
paper, Law Council of Australia. https://www.law
council.asn.au, truy cap ngay 13/9/2025.

47 Federal Court of Australia. (September 5th 2024).
Roxanne Tickle v. Giggle for Girls Pty Ltd & Anor
(NSD1148/2022). Online file. https://www.fedcourt.
gov.au, truy cap ngay 13/9/2025.
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hanh ngay tir khi ¢4 nhan ty nhan dién va
thé hién ban dang giéi. Day 1a bao chimg
cho viéc chuyén dich tur tiép can hinh thirc
sang tiép can thuc chat. Quyén duoc bao vé
khéng gin véi thi tuc hanh chinh, ma gin
v6i trai nghiém séng ctia chinh ca nhan do.

3. Thue trang va gidi phap hoan thién
phép ludt Viét Nam vé chéng phan biét
dbi xir gi6i tinh trong tuyén dung bang tri
tué€ nhan tao

Phap luat Viét Nam dang dung gitra hai
truc dién ngdén vé PBPX dua vio gidi va
gigi tinh. Bo luat Lao dong nam 2019 va
Luat Viéc lam nam 2025 chon céch tiép can
thudc tinh bdo v¢ dua vao gidi tinh (sex).
B¢ luat Lao dong nam 2019 ciing néu rd can
clr cAm dua vao gi6i tinh. Nhu vy, cac vin
ban nén trong lao dong tiép can gidi tinh véi
gia dinh nhi phan. Trai lai, Luat Binh ding
gidi ndm 2006 van hanh khai niém dua trén
truc gidi (gender), theo d6: “PBPX vé gidi
la viéc han ché, loai tri, khong cong nhan
hodc khong coi trong vai tro, vi tri cua nam
va nit, gdy bat binh ding giita nam va nir
trong cdc linh viee ciia doi song xd hdi va
gia dinh”. Tom lai, khai niém “gioi tinh”
trong phép luat lao dong tai Viét Nam hién
van dugc dinh hinh theo nhi nguyén sinh
hoc, chua bao vé dya vao ban dang gidi hay
xu huéng tinh duc. Trong khau tuyén dung,
nghién ctru doc 1ap thong qua kiém toan hd
so ghi nhan tng vién di tinh nhan phan hoi
vé don xin viéc cao hon 70,1% va dugc moi
phong van cao hon 45,8% so véi ting vién
chuyén giéi co hod so twong dwong?®. Didu

4 Winter, S., Davis-McCabe, C., Russell, C. B.,
Wilde, D., Chu, T. H., Suparak, P., & Wong, J.
(2018), Denied work: An audit of employment
discrimination on the basis of gender identity in
South-East Asia, Asia Pacific Transgender Network

nay cho thdy, dinh kién giéi duoc tiéu
chuén hoa trong tin tuyén dung, qua d6 tai
san xuét bt binh ding ngay tir dong dau
tién cua quy trinh nhan sy. Thém vao do,
khao sat tr VietnamWorks nam 2024, Viét
Nam c6 téi 41% doanh nghiép st dung Al
trong hoat dong tuyén dung*®.Tuy nhién, Bo
luat Lao dong nam 2019 méi chi dua ra
nguyén tic chéng PBDX trong tuyén dung
nhung chuan k¥ thuat d6i véi cong cu thuat
toan dé tao ra quyét dinh thi vin chua dugc
trién khai. Cu thé:

Thir nhat, Luat Viéc 1am nam 2025 chi
moi bo sung cau phan h¢ théng thong tin thi
truong lao dong va trach nhi€ém quan 1y, van
hanh nha nuéc ma chua ghi nhan viéc quan
tri thuat toan tuyén dl_mgSO.

Thir hai, Luat Bao vé dur liéu ca nhan
nam 2025 c6 quy dinh danh riéng cho bbi
canh tuyén dung tai Piéu 25, theo d6
NSDLD phai x6a, huy thong tin da cung
cap cia nguoi dy tuyén trong truong hop
khong tuyén dung, trir trudng hop cé thoa
thuan khac véi nguoi da du tuyén. Tuy Luat
nay da co budc tién 16n trong viéc ting tinh
truy ctru trach nhiém khi dung dit li€u Ung
vién, nhung luat khong phan loai hé thong
Al theo rui ro, khong dat chuén kiém thur
cong bang thuat toan, va khong tao quyén
riéeng cho tinh hudéng ra quyét dinh hoan
toan t dong trong tuyén dung. Diéu nay tao
ra khoang tréng diéu chinh vé PBDX dua

& United Nations Development Programme. https://
asiapacifictransgendernetwork.org/denied-work, truy
cap ngay 13/9/2025.

4 Hoa L&, Doanh nghiép ding AI dé viét tin tuyén
dung, sang loc CV ra sao?, 3/10/2024, https://dan
tri.com.vn/lao-dong-viec-lam/doanh-nghiep-dung-ai-
de-viet-tin-tuyen-dung-sang-loc-cv-ra-sa0-20241003
094601106.htm, truy cap ngay 13/9/2025.

50 pigu 19, 21 Luat Viéc 1am nim 2025.
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vao gi6i tinh trong xu huéng tuyén dung
hién dai.

Khoan 8 Diéu 3 BLLD quy dinh: “Phan
biét doi xir trong lao déng diwa vao.... gidi
tinh, do tuéi, ... lam dnh hweong dén binh
ddng vé co hoi viée lam hodc nghé nghiép.
Vé co ban, k¥ thuat dinh nghia nay kha
tuong dong voi cach tiép can cua ILO. Tuy
nhién, so véi cu tric van hanh cia C111 va
thong 1é tot & Canada, Australia thi con
thiéu twong thich & mot sé van dé vé noi
ham va k¥ thut phap dién, dong thoi chua
chi dinh rd hanh vi cim PBPX ¢ khéu tuyén
dung dugc thé hién cu thé nhu thé nao.

Theo céu triic dinh nghia mang tinh cdm
doén, cac ché tai duogc quy dinh trong van
ban dudi luat da bién hé hinh ton tai quy
pham thanh tiéu chuan thuc thi gin voi cac
dinh mac xi phat. Nghi dinh s
12/2022/ND-CP thiét 1ap co ché xir phat
hanh chinh ddi véi hanh vi PBDX theo giéi
trong lao dong. Poi voi nhom PBPX dua
vao gidi tinh & khau tuyén dung dwoc quy
dinh tai diém a khoan 2 Diéu 8, PBDX trong
tién luong tai diém d khoan 1 Diéu 17 Nghi
dinh s6 12/2022/NP-CP. Véi muc ap dung
ddng bd dbi voi ca nhan vi pham bi phat tir 5
dén 10 triéu dong®, truong hop to chirc vi
pham bi phat tir 10 dén 20 triéu dong®2. Viéc
ap dung mirc ché tai nay chi twong duong 1
thang luong cia vi tri nhan sy trung cap.
Diéu nay dé& lam NSDLD coi day 1a chi phi

50 Khoan 2 Diéu 8 Nghi dinh Nghi dinh sb
12/2022/ND-CP quy dinh x@ phat vi pham hanh
chinh trong linh vuc lao dong, bao hiém xa hoi,
nguoi lao dong Viét Nam di lam viéc & nudc ngoai
theo hop ddng.

52 Piéu 6 Nghi dinh Nghi dinh s 12/2022/ND-CP
quy dinh x& phat vi pham hanh chinh trong linh vuc
lao dong, bao hiém x4 hoi, ngudi lao dong Viét Nam
di 1am viéc & nuwéc ngoai theo hop dong.
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hanh chinh, chua phai 1a rti ro tai chinh dat
trong bdi canh vi pham kinh té.

Do d6, dé bao dam phat trién khoa hoc
cong nghé tinh than Nghi quyét sb 57-
NQ/TW, hai hoa hoa phap luat theo tinh
than “chu dong, toan dién, hidu qua” cua
Nghi quyét s6 59-NQ/TW, Viét Nam can
chinh 1y cic quy dinh hién hanh, cu thé:

Mot la, thay déi thudt ngit va dua ra
khai niem PBPX dua trén co so gioi trong
lao dong

Véi hé théng phép luat xa hdi cha nghia
thién vé luat thanh vén, dé tranh céch hiéu
khong thong nhét cho khai niém nay, tac gia
dé xuat str dung thut ngit “phdn biét doi xir
dua vao gioi” thay cho khéi niém “gidi
tinh” nhu khoan 8 DPiéu 3 Bo luat Lao dong
nam 2019. Pong thoi Luat Binh ding giGi
can dugc stra ddi cach tiép can khai niém
nay, cu thé:

Piéu: Phan biét doi xir dua trén co sé
gioi

1. PBDX dua trén co so gioi la hanh vi
phan biét, loai trir, han ché hodc wu tién trén
co s¢ giGi va cdc thude tinh lién quan dén
gidi c6 muc dich hodc hé qua lam mat, han
ché hodc suy giam binh dang vé quyén, co
héi hodc loi ich hop phdp doi véi cd nhdn
hodc nhom nguoi trén co so cdc can cit bao
vé quy dinh tai Khodn 2 ciia Diéu nay.

2. Cdc can cir bdo vé bao gom:

a) Gioi tinh (sex).

b) Ban dang gioi.

¢) Biéu hién gidi.

d) Pdc diém gidi (sex characteristics).

e) Tinh trang lién quan dén sinh sdn,
bao gom dw dinh mang thai, mang thai, sinh
con va cho con ba.

Hai la, dwa ra quy pham bé sung nghia
vu tich cuc cia doanh nghiép trong chong
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phdn biét doi xir thong qua tuyén dung
bang Al

Ciu tric quy pham nghia vu doanh
nghiép can dinh vi & cép Nghi dinh dé vira
bao dam tinh chi tiét, vira c6 kha ning diéu
chinh nhanh trudc sy thay d6i cong nghé va
thi truong lao dong. Dudi goc do so sanh
lap phap, Viét Nam can tiép thu kinh
nghiém Australia va Canada, theo do, bd
sung Nghi dinh s6 145/2020/ND-CP, cu thé:

1. NSDLP khi tuyén dung phdi dam bdo
cdc ndi dung toi thiéu cia tin dang: (a)
khung lwong; (b) mé ta ngdan “phiic loi va
thit lao khdc” va nguyén tdc tinh hoa hong
néu cé, (c) dia diém lam viéc hodc kha ning
lam viéc tir xa; (d) thoi han nép hé so-

2. Néu sir dung bén thir ba dé ding
tuyén, NSDLP phdi cung cdp khung hrong
va yéu cau cong khai cho bén thu ba;
NSDLD chiu trach nhiém lién d6i néu vi
pham.

Bén canh d6, dé thyc thi binh dang thuc
chit tai noi lam viéc, nghia vu bao cao
nham minh bach thong tin va dé dang giai
trinh khi c6 tranh chdp ciing dugc khuyén
khich tai cac Canada va Australia. Do do,
Nghi dinh sé 145/2020/ND-CP can bd sung
diéu khoan nghia vy bao cao hang nim véi
quy dinh: “Doanh nghiép sw dung tur 100
lao dong tro lén phai cong khai bao cdo
dinh ky vé tinh hinh bdao dam binh dang gici
va cdc bién phdp chong phan biét doi xir tai
noi lam viéc”.

Ba la, xay dung co quan chuyén trach
dé nhdn bdo cdo va kiém tra su tudn thi ciia
doanh nghiép vé binh ddng trong tuuyén
dung bang Al

Ché tai hién tai khong du tinh cudng
ché nhu muc tiéu ctiia cam két quéc té. Tiép

thu kinh nghiém quan tri chu dong tu
Canada va Australia, tac gia dé xuat: Mot 1a,
thanh 14p Co quan Binh ding gi6i tai noi
lam vi¢c tai Viét Nam. Pay la don vi sy
nghi¢p cong lap cd chic nang quan tri div
lidu binh ding giéi noi 1am viéc, giam sat
tudn thu PBPX, cép va thu hdi Gidy ching
nhan tuan tha phuc vu mua sdm cong; Hali
14, yéu cau doanh nghiép thuc hanh CPBBX
thong qua cac bd chi s6 tdi thiéu cin bao
cao: (i) Minh bach luong theo gidi tinh
trong khi ding tin tuyén duyng. Thém vao
d6, doéi véi ché tai khi khéng thuc hién
nhiém vu bdo cdo, can thiét ké theo thang
bac twong trng voi mirc do vi pham va kém
khic phuc 1ap tic. Cy thé nhu: (i) Nhic nho
bang vin ban, khic khuc trong 60 ngay; (ii)
Néu tén cong khai dong thoi thu hoi gidy
ching nhan; (iii) Pua ra ménh 1énh khic
phuc thyc té nhu sira tiéu chi tuyén dung
hay can thiép ctua Al

3. Két luin

Chéng PBPX gi6i tinh khi sir dung Al
trong tuyén dung 1a nhu ciu tat yéu dé vira
bao vé quyén con ngudi trong lao dong, vira
hai hoa héa phéap luat véi chuan muc qudc
té. Trén nén tang chi dao clia Pang tai Nghi
quyét s6 57-NQ/TW va Nghi quyét sb 59-
NQ/TW, nhiém vy chéng PBDX trong lao
dong can dugc phap dién hoa nghia vu cong
khai va trach nhiém bao cao tir NSDLD. Do
do, viéc so sanh phap luat Canada va
Australia cung cép co s& 1y luan—thuc tién
dé kién nghi thyc thi nguyén tic nay tai Viét
Nam 14 diéu can thiét. Ap dung co ché da
tang, két hop quy dinh cimg v6i cudng ché
mém qua ap lyc thi trudng s& 1am minh
bach khau dau vao cua quan h¢ lao dong,
phil hop muyc tiéu hoi nhap quéc té.
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