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Tém tit: Mot trong nhitng néi dung cot 16i ciia Nghi quyét sé 68-NQITW ngay
04/5/2025 ciia Bé Chinh tri 1a ddy manh va da dang héa nguon von cho kinh té tu nhan,
khuyén khich cdc mé hinh tai chinh sdng tao, tdn dung thanh tuu chuyen déi s6 thiic day
khéi nghiép va doi méi sang tao. Trong boi canh do, huy dong von cong dong noi len
nhuw mot hinh thirc huy déng tai chinh phi truyén thong, dwa trén nén tang céng nghé so,
cho phép cac doanh nghiép tw nhan, dac biét la doanh nghlep nho, siéu nho va khoi
nghiép, tiép cdn nguon von xd hoi héa nhanh chong, linh hoat va minh bach. Trén co so
tham khéo khung phdp 1y vé huy déng von cong dong cua Singapore, Hoa Ky, Lién minh
chau Au, bai viét dwa ra cac dé xudt xdy dung khung phdp 1y cho huy ddng von cong
dong tai Viét Nam.

Tur khoa: Huy déng von cong dong, kinh té tw nhan, Nghi quyét sé 68-NQITW,
fintech.

Abstract: A core component of Politburo Resolution No 68-NQ/TW dated 4 May
2025 is to expand and diversify capital sources for the private sector, encourage
innovative financial models, and harness digital transformation achievements to
promote entrepreneurship and innovation. In that context, crowdfunding has emerged
as a non-traditional, technology-enabled form of financing that enables private
enterprises—especially small, micro, and start-up firms—to access socialised capital
rapidly, flexibly, and transparently. Drawing on the crowdfunding legal frameworks of
Singapore, the United States, and the European Union, this article proposes options
for developing a legal framework for crowdfunding in Viet Nam.

Keywords: Crowdfunding; Private sector; Politburo Resolution No 68-NQ/TW;
Fintech.

hop cua cac cong nghé Internet, dién thoai
thong minh, truyén thong xa hoi, tri tué
nhan tao (Al) va phan tich dir liéu 16n dé
hinh thanh nén cong nghé tai chinh
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(Financial Technology-Fintech). Mot trong
nhirng hoat dong kinh doanh cua Fintech la
huy dong von cong ddng (crowdfunding),
da phét trién nhanh trong thap nién qua,
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hudng dén phuc vu khach hang c¢6 nhu cau
huy dong vbn cho dy 4n sang tao, nghé thuat
hay céc cong ty vira va nho von kho tiép cén
vén vay ciia dinh ché tai chinh truyén thong.
Céac qudc gia phat trién déu co khudn khd
phap 1y d&é quan tri hoat dong nay.

Tai Viét Nam, huy dong von cong dong
dd xuat hién trong vai nim gan day, song
nuéc ta chua cd quy dinh phap luat cu thé
va 16 rang dé diéu chinh, tao nén khoang
tréng hay ving xam phap 1y, tiém an rai ro
cho céac bén khi tham gia hoat dong nay. Da
s6 cac du an ctia ngudi Viét Nam lai kéu goi
vén trén cic san cua nudc ngoai (nhu
GoFundMe, Kickstater, Indiegogo...). Dién
hinh 14 start up xe dap in 3D Supertrata cta
ba Lé Diép Kiéu Trang di goi vén thanh
cong hon 7 triéu USD vao nam 2020 trén
san Indiegogo, song sau d6 du an nay da
ngimg vi nhiéu 1y do, gdy ton that cho cac
nha dau tu.

Nghi quyét s6 68-NQ/TW ngay
04/5/2025 ctia B6 Chinh tri (Nghi quyét sb
68-NQ/TW) da xac dinh rd vai tro trung tam
ctia kinh té tu nhan trong chién lugc phat
trién kinh té dat nudc, nhdn manh yéu cau
phai hoan thién thé ché, tao diéu kién thuan
loi dé khu vuc nay phat trién nhanh, bén
viing va trd thanh mét trong nhitng dong luc
quan trong nhat cta nén kinh té thi truong
dinh huong xa hoi chu nghia. Mgt trong
nhitng ndi dung c6t 18i cia Nghi quyét 1a
nang cao kha ning tiép can ngudn lyc, dic
biét 1a vén cho kinh té& tu nhan, khuyén
khich cac mo hinh tai chinh sang tao, tan
dung thanh tyu chuyén déi sé dé thuc day
khoi nghiép va doi méi sang tao. Tir d6, dat
ra nhi€ém vu: Ban hanh khung phap ly thw
nghiém cé kiém sodt vé cho vay ngang
hang, vé san giao dich goi von cong dong
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dé két noi truc tiép doanh nghiép nhé va
vira vGi cd nhan, t6 chirc tai tro von®.

Vi cac dac trung cua minh, huy dong
vbn cong dong dugc xem nhu mot hinh
thirc huy dong tai chinh phi truyén thong,
dwa trén nén tang cong nghé sd, cho phép
cac doanh nghiép tu nhan, dac biét 1a doanh
nghiép nho, siéu nho va khoi nghiép, tiép
can nguén vén x3 hoi héa nhanh chong,
linh hoat va minh bach. Khéng chi giai
quyét bai toan von, huy dong von cong
ddng con tao diéu kién cho doanh nghiép
két ndi thi truong, kiém nghiém san pham
va khoi day tinh than sang tao tir cong
dong. Véi nhitng ddc trung nay, huy dong
vbn cong dong 1a cong cu thiét thuc gop
phan hién thuc hoa cic muc tiéu ciia Nghi
quyét s6 68-NQ/TW, dic biét trong viéc
xay dung mot khu vyc kinh té tu nhan nang
dong, sang tao va hoi nhap.

1. Khai ni¢m, ban chat phap ly va rai
ro ciia hoat dong huy dong von cong dong

1.1. Khdi niém hoat dong huy dong
von cong dong

Hién nay, viéc dua ra mot dinh nghia
hoan chinh vé huy dong vén cong dong
thuong gip khé khan vi su thay doi trong
nganh rat nhanh chong?. Hudng tiép can tha
nhit trong dinh nghia huy dong von cong
ddng 1a cb ging don gian hoa ndi ham cua
khai niém. Theo d6, huy dong vén cong
dong “la mot chién leoc gdy quy tdp trung
von, thwong voi s0 lwong nho, twr mot nhom
lom nguoi”®, hodc “noi nhitng nguoi dong

1 Muc 3.2 Nghi quyét s6 68-NQ/TW.

2 Ethan Mollick, The Dynamics of Crowdfunding: An
Exploratory Study, Journal of Business Venturing,
1/2014, p. 2.

% Sigar Karina, Fret No More: Inapplicability of
Crowdfunding Concerns in the Internet Age and the
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@6p hodc nha dau tw cung cdp tién cho mot
ca nhdan hodc doanh nghiép duoi dang
quyén gép hodc doi lay mét khodn no phdi
trda theo thoi gian, mot c6 phdn hodac mot
phan thiréng”®. Tuy nhién, ca hai dinh nghia
trén déu chua lam rd sy khac biét giira huy
dong von cong dong véi mot hinh thic huy
d6ng vbn khéc, vén phd bién hon: Chao ban
c6 phiéu lan dau ra cong ching (Initial
Public Offering-IPO).

Céc dinh nghia khac vé huy dong von
cong déng nhu: “la viéc tai tro cho mot dw
an hodc mot dw an kinh doanh boi mot
nhém cé& nhan thay vi cac bén chuyén
nghiép (vi du ngdn hang, nha dau tw mao
hiém, quy dau tw thién than)”®. Hay nhu,
nam 2021 trong chuyén khao vé khia canh
phap 1y cua huy dong vén cong dong, tac
gia Caroline Kleiner dinh nghia huy dong
vbn cong dong 1a “mot phiong thirc cdp
von thuc hién béi so lwong lon nguoi su
dung cdc nén ting trén Internet”®. Nhiing
dinh nghia nhu vay nhan manh khia canh
ngudn gbc von tir cong ddng song van chua
xac dinh duoc dﬁy du dic diém cua huy
dong vén cong dong.

Nam 2012, trong nghién ciru vé cach
thirc huy dong vbn cong dong tac dong dén

JOBS Act’s Safeguards,
Review, 2/2012, p. 478.

4 Mingfeng Lin, Siva Viswanathan, Home Bias in
Online Investments: An Empirical Study of an Online

Administrative Law

Crowdfunding Market, Management Science,
5/2016, p. 1393.
> Armin Schwienbacher, Benjamin Larralde,

Crowdfunding of Small Entrepreneurial Ventures,
Handbook of Entrepreneurial Finance, Oxford
University Press, UK, 2010, p. 4.

6 Caroline Kleiner, General Report: The Legal
Regulation of Crowdfunding, Legal Aspects of
Crowdfunding, Springer International Publishing,
2021, p. 50.

hanh vi ti€u dung cua xa hdi, cac tac gia
Paul Belleflamme, Thomas Lambert va
Armin Schwienbacher nhéan manh vai tro
cua Internet: “Huy ddng von céng dong la
mét 161 kéu goi cdi md, chii yéu théng qua
Internet, dé cung cdp nguon tdi chinh dudi
hinh thirc quyén gép hodc doi ldy mot so
san phdam trong twong lai hodc mét sé hinh
thirc tgng phim va /hodc quyén biéu
quyét””. Dinh nghia ndy rd rang lam noi bat
mot khia canh cta huy dong von cong dong:
Loi kéu goi dau tu thong qua moi truong
Internet mot cach rong rai, dong thoi liét ké
ba hinh thirc ciia md hinh huy dong vén
cong dong nhu quyén gop, ting thuong,
quyén biéu quyét.

Nhu vay, dua trén dac trung va phuong
thie thuc hién c6 thé hiéu huy dong von
cong dong 1a phuong thic huy dong vén
trong d6 mot du an (vi lgi nhudn hodc
khong vi 1gi nhuan) huy dong su dong gop
tai chinh tir cong dong trén moéi truong
Internet thong qua nén tang cung cép dich
vu huy dong vdn cong dong.

1.2. Bén chit phdp Iy va cdc phwong
thire thwe hién cua hoat dong huy dong
von cong dong

Hoat dong huy dong von cong dong
lién quan dén ba chu thé 1a bén huy dong
vbn, bén gop von (t6 chirc, ca nhan ung ho
tai chinh cho bén huy dong vén) va nén
tang cung cdp dich vu huy dong vén cong
déng. Huy dong voén cong ddong, vé ban
chét phap 1y, 1a giao dich dan su vé tai san
(tang cho, cho vay, mua ban, hoac dau tu -

" Paul Belleflamme, Thomas Lambert and Armin
Schwienbacher, Crowdfunding: Tapping the Right
Crowd, Journal of Business Venturing, 5/2014, p.
590.
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tuy vao mo hinh con) gitra bén doéng gop va
bén tim kiém/huy dong vén. Pong thoi,
giao dich 4y duoc thyc hién thong qua nén
tang giao dich truc tuyén 1a website, phan
mém cia nén tang cung cdp dich vu huy
dong von cong dong.

Mo hinh van hanh cia huy dong vén
cong dong, c6 thé chia moé hinh mang tinh
dau tu, gdbm cé huy dong vén cong dong
dua trén no (debt-based crowdfunding), huy
dong von cong dong dwa trén cd phan
(equity-based crowdfunding) va mé hinh
khong mang tinh dau tw: Huy dong vén
cong dong dua trén quyén goép (donation -
based crowdfunding) va huy dong vbn cong
ddng dua trén phan thuong (reward-based
crowdfunding).

- Huy dong vén cong dong duya trén ng:
Bao gom mét s mé hinh con nhu cho vay
ngang hang (Peer-to-peer lending), cho vay
vi loi ich cong ddng (pro-social lending),
cho vay can ddi ké toan (balance sheet
lending).

- Huy d6ng vén cong dong dua trén co
phan 1a hoat dong ma ca nhan hoic to chirc
dau tu vao mua chiing khoan hoic véon chu
so hiru da dang ky tu mot doanh nghiép, chu
yéu la cac cong ty con non tréé. Doanh
nghiép ban mot lugng ¢ phan hoac tréi
phiéu nhat dinh trén nén tang cho nha dau
tu. Co cac mo hinh con nhu: Huy dong vén
cong dong bat dong san, chung khoéan no,
trai phiéu nho, chia sé¢ loi nhuan, ¢ phan
cong dong.

8 Anna  Lukkarinen,  Equity  Crowdfunding:
Principles and Investor Behaviour - Rotem Shneor,
Liang Zhao, and Bjern-Tore Fliten (dong chu bién),
Advances in Crowdfunding: Research and Practice,
Palgrave Macmillan, p. 93.
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- Huy dong vén cong dong dua trén
phan thuong va huy dong von cong dong
quyén gop - la hai md hinh con phé bién
nhat. O ca hai md hinh con nay, céc ca nhan
tai tro cho mot du an, mot ca nhan hoac mot
doanh nghi¢p ma khong mong dogi loi
nhuan. M6 hinh huy déng vén cong dong
dwa trén phan thuéng thuc chat 1a mot loai
hop dong dat hang trude san pham hay dich
vu’. M6 hinh huy dong vén cong dong
quyén gop thi khong hira hen phan thuong
hitu hinh nao va nha tai tro c6 thé co cam
giac hai 1ong khi dong gop vao diéu gi do
ma ho cho la quan trong va dam mé!®. Mot
bién thé thd vi cia md hinh quyén gop la
md hinh bao trg, bao gém cac khoan thanh
toan giéng nhu ding ky (thay vi quyén gop
mot lan) cho ca nhan (thuong 1a nghé si) dé
tai tro cho mot cong viéc hoac su nghiép
dang dién ra'l.

1.3. Riii ro va nhu cau diéu chinh ciia
phdp ludt doi véi hoat dpng huy dong vén
cong dong

Huy dong von cong dong 1a mot kénh
méi mé, xudt hién dé gop phan “lap”
khoéang tréng giita nhu cau von ciia to chic,
ca nhan voi kha ning dap mg ciia cic to
chire tin dung trong kénh truyén thong, dic
biét 13 cic doanh nghiép vira va nho vén
chua c6 lich st tai chinh du kha nang vay
vbn. Chién dich huy dong vén cong dong
cung cip mot “phép thir” thi trudng cho san
phém, dich vy cia dy an. “Phép thu” nay

¥ Caroline Kleiner, tldd, p. 59.

10 Rotem Shneor, Crowdfunding Models, Strategies,
and Choices Between Them trong Rotem Shneor,
Liang Zhao, and Bjarn-Tore Flaten, p. 25.

11 M6t trong nhitng kénh tiéu biéu cho md hinh bao
trg 1a www.patreon.com.
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gitip bén huy dong vbn thir nghiém, quang
ba va tiép thi san phé‘im, dich vu cua ho,
gitip ho hiéu rd hon thi hiéu ciia nguoi tiéu
dung hoac trong viéc tao ra san phém, dich
vu mo1 hoan toan.

C6 thé thay, rui ro trong huy dong von
cong dong bat ngudn tir sy bit can xing
thong tin giita bén huy dong vdn va nha dau
tu. Cac cong ty, du 4an huy dong von cong
ddng khong nam dudi co ché giam sat cong
b6 thong tin chit ché nhu cac cong ty dai
chung, vi vay ho c6 thé khong tiét 16 day du
vé rui ro, chi phi, hodc cac thach thirc ma dy
an co thé gap phai. Diéu nay din dén nguy
co bén huy dong vén gian 1an vé tinh hinh
tai chinh. P6i v6i mo hinh huy dong vén
cong déng dua trén ng, bén vay la td chire,
c4 nhan c6 thé khong tra dugc khoan vay,
do d6 bén huy dong voén ddi mat rui ro vo
ng, lam anh hudng quyén va loi ich ctia bén
gdp von. Con dbi véi mo hinh huy dong von
cong dong dua trén c6 phan, trudng hop
cong ty v& no s& dan dén khoan dau tu cua
bén gop von bi mét toan bo. Bai 18, viéc ban
¢0 phan ctia mot cong ty hoic trai phiéu trén
nén tang huy dong von cong dong khong hé
dé dang do tinh thanh khoan thép.

Mit khéc, voi tu cach cua nha dau tu, vi
gia tri khoan dau tu nho nén ca nhan it khi
c6 dong luc dé thyc hién thdm dinh dau
tu'?2. Ho thudng chiu anh hudng tir quyét
dinh dau tu cia nguoi khac: Néu nhiéu
nguoi bat dau ung ho mét du 4an, nhiing

2 Ajay Agrawal, Christian Catalini, and Avi
Goldfarb, Some  Simple Economics  of
Crowdfunding, Innovation Policy and the Economy,
Vol 1/2014, p. 77.

nguoi khic c6 thé theo dudi vi ho tin rang
du 4n d6 o tiém ning.

Bén canh do, rui ro cua hoat dong huy
dong vén cong ddng con co thé dén tir co
ché loi nhuan cta nén tang huy dong vén
cong dong, gop phan ting xung dot loi ich
giita nén tang va nha dau tu. Hau hét cac
nén tang duogc tra thu lao duwa trén cac chién
dich huy déng vén cong dong thanh cong.
Do vay, dé t5i wu hoa loi nhuén, cac nén
tang c6 dong luc cung cip mot sd luong 16n
cac du an cho thi truong bat ké du an d6 ¢o
tiém nang sinh loi hay khong'®. Rui ro tir
bat can xung thong tin, néu khong dugc
khic phuc, ¢ thé khién thi truong huy dong
vbn cong dong khong phat trién lanh manh.
Bén canh d6, do ban chat dya trén Internet
ctia hoat dong huy dong von cong ddng: Rui
ro trom cép danh tinh, rta tién hay tai trg
khing bé, cling nhu tat ca rii ro lién quan
dén vi pham bao vé dit liéu**.

Nhitng rii ro nhu vdy dit ra yéu cau
xay dung khung phap 1y hiéu qua nham diéu
chinh ddi véi hoat dong huy dong vén cong
dong. Cac quy dinh phap ludt vé huy dong
vbn cong ddng can dua trén su can bang cia
hai muc tiéu xung dot: Thiic day hinh thanh
von va bao vé nha dau tu.

13 Sebastiaan N. Hooghiemstra and Kristof de
Buysere, The Perfect Regulation of Crowdfunding:
What Should the European Regulator Do? trong
Dennis Briintje and Oliver Gajda (ddng chi bién),
Crowdfunding in Europe, Springer International
Publishing, 2016, p.147.

14 Flavio Pichler and Ilaria Tezza, Crowdfunding as a
New Phenomenon: Origins, Features and Literature
Review trong Roberto Bottiglia and Flavio Pichler
(ddng chu bién), Crowdfunding for SMEs: A
European Perspective, Springer, 2016, p. 21.
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2. Phap luit vé huy déng vén cong
dong cia Singapore, Hoa Ky va Lién
minh chau Au

2.1. Phdp ludt diéu chinh hoat déng
huy déng von céng dong ciia Singapore

O Singapore, hoat dong huy dong von
cong déng hién dugc Co quan Tién té
Singapore  (Monetary  Authority  of
Singapore - MAS) quan 1y trong khudn khé
ctia Pao luat Chimg khoan va Hop dong
twong lai (Singapore’s Securities and
Futures Act - SFA).

Theo d6, ddi véi cac nén tang cung cap
dich vy huy dong vbn cong dong (goi tat 1a
nén tang), ho phai cé gidy phép Dich vu thi
truong voén (Capital Markets Services -
CMS)*® do MAS cap®®, trir mot sd truong
hop nhét dinh ma theo quy dinh phép luat
Singapore can nhimng loai gidy phép khac'.
Céac nén tang trong md hinh huy dong vén
cong déng dua trén no co thé tim cach tranh
dang ky gidy phép CMS néu ho khong cung
cép cac dich vu dugc SFA quy dinh. Ho c6
thé thuc hién viéc ndy bang cach dé cac bén
(bén huy dong von va bén gop vén) ty dam
phan, thoa thuan nhitng diéu khoan vay va
chuyén tiép thong tin cong ty cong bd cho
nha dau tu ma khong dugc phép khuyén
nghi hay chao moi dich vu nghién ctru noi
bd nao khac. Trén thyc té, & Singapore ton
tai song song ca hai nhom nén tang: Mot
nhém hoat dong theo gidy phép CMS, nhom
con lai khong cung cép céc dich vu phai xin
gidy phép CMS. Gidy phép CMS yéu ciu
cac nén tang phai dap ung nhitng diéu kién
nhat dinh, c6 mot sb von téi thiéu (tir

15 Article 82, SFA 2001.
16 Article 88, SFA 2001.
17 Article 99, SFA 2001.
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50.000 dén 1.000.000 db-la Singapore tuy
truong hop) dong thoi ndp tien ky quy
100.000 d6-la Singapore'®. Khoan tién ky
quy nay ding dé bdi thuong cho ca nhan
trong truong hop ho bi thiét hai vi hanh vi
sai trai clia bén c6 gidy phép CMS va cic
dai 1y cua bén c6 gidy phép CMS'®. Nén
tang co thé dugc cip gidy phép CMS ma
khong phai nop tién ky quy va dap tng tiéu
chuan vén thap hon, song ho khong duoc
thuc hién chirc ning xur 1y, nam giir hoic
chap nhan tién, tai san hoic vi thé ciia khach
hang; khong hoat dong nhu mdt bén chinh
trong céac giao dich v6i cac nha dau tu®.

Pbi v6i bén huy dong von, ho can cong
bd ban cdo bach. Ban cdo bach chira tat ca
thong tin ma nha dau tu va ¢ van chuyén
mon ctia ho?!. Viéc dua ra thong tin sai su
that hodc gay hiéu nhdm trong ban céo bach
c6 thé dan dén trach nhiém phap 1y (dan sy
hodc hinh sy??) d6i véi giam ddc cua bén
phat hanh, bén bao lanh hay bat ky ca nhan
nao di dua ra tuyén bd va dong y dugc néu
tén trong ban cdo bach. Ngoai ra, c6 mot $6
trrong hop luat dinh cho phép bén huy dong
vbn dugc mién coéng bd ban cao bach: Chao
ban nhoé (quy mo dot chao ban khong qua
5.000.000 do-la Singapore va thoi han

18 Article 7 (1) Securities and Futures (Licensing and
Conduct of Business) Regulations 2004.

19 Article 7 (3) Securities and Futures (Licensing and
Conduct of Business) Regulations 2004.

2 MAS, Response to feedback received -
Facilitating Securities-based Crowdfunding, Easing
of financial requirements for dealing licensees 2.5,
(6/2016), https://mww.mas.gov.sg/-/media/MAS/Ne
ws-and-Publications/Consultation-Papers/Crowdfund
ing/Response-to-Feedback-Received--Facilitating-Se
curitiesbased-Crowdfunding.pdf, truy cap
07/10/2024.

21 Article 240, 243 SFA 2001.

22 Article 253, 254 SFA 2001.
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khong qua 12 thang); chao ban riéng 1¢ cho
t6i da khong qua 50 ngudi trong 12 thang;
chao béan cho cac to chirc nhu ngan hang,
cong ty bao hiém, t6 chirc quan 1y quy...
hodc cac “nha dau tu duoc céng nhan”?,
Bén chao ban phai giri thong bao bang vin
ban dén MAS vé& ¥ dinh chao ban trudc khi
thuc hién. Nguodi nhan chao ban ciing phai
duoc bén chio ban thong bao bang vin ban
vé cac mién trr ma bén chao ban duogc
huong - & day 13 mién trir vé ban céo bach?.

Singapore ciing quy dinh nén tang huy
dong phdi thuc hi¢n quy trinh “tién thim
dinh nha dau tu” trong trudng hop chio ban
nho. Quy dinh ndy nhiam muc dich dam bao
“cac nha dau tu tiém nang co du kién thirc
hodc kinh nghiém dé dau tu” hodc “céac
khoan dau tu phu hop véi ho xét theo muc
tiéu dau tu va kha ning chiu rii ro cua
ho”%. Bé chic chin nha dau tu hiéu muc do
rii ro ciia khoan dau tu, MAS yéu cu nén
tang cung cap cho timg dau tur mot tuyén bd
rii ro va nha dau tu xac nhan (bang hinh
thire dién tr hoac van ban) da hiéu va déng
¥ v6i tuyén bd nay méi co thé tién hanh dau
tu vao du an ciia nén tang?.

28 Nha dau tu dugc cong nhan 1a mét thuat ngir phap
ly & Singapore chi cho ¢ nhan va t6 chirc dap ung
diéu kién vé tai san hoac thu nhap. Bdi vai ca nhan,
d6 1a nhitng ngudi cd tai san ca nhan trén 2.000.000
do6-la Singapore hoac c6 thu nhap trong vong 12
thang khong dudi 300.000 d6-la Singapore. Di véi
t chirc, d6 1a cac cong ty c6 tai san hon 10.000.000
do-la Singapore (Article 4A SFA 2001).

24 Article 275 SFA 2001.

% MAS, Response to Feedback Received -
Facilitating Securities-Based Crowdfunding,
(06/2016), https://mww.mas.gov.sg/-/media/MAS/Ne
ws-and-Publications/Consultation-Papers/Crowdfund
ing/Response-to-Feedback-Received--Facilitating-Se
curitiesbased-Crowdfunding.pdf, truy cap
13/10/2024.

26 Nt.

2.2. Phap ludt diéu chinh hogt dgng
huy dpng vén cong dong tai Hoa Ky

O Hoa Ky, hoat dong huy dong von
cong dong chiu sy diéu chinh cta phap luat
vé chimg khoan, phap luat vé hoat dong cho
vay?’. Nam 2012, Hoa Ky thong qua Pao
luat Khoi nghiép kinh doanh (Jumpstart Our
Business Startups Act - JOBS Act), trong do
Tiéu muc (Title) III gdm 5 muc (Section)
quy dinh cu thé vé hoat dong huy dong von
cong dong véi tén goi chinh thic 13 Pao
luat Huy dong von truc tuyén nham ngin
chin gian 1an va khong tiét 16 thong tin phi
dao duc (Capital Raising Online While
Deterring Fraud and Unethical Non-
Disclosure Act - CROWDFUND Act). Bao
luat nay bd sung Diéu 4(a)(6) vao Pao luat
Chimg khoan nam 1933 ciia Hoa Ky dé tao
diéu kién thuan loi cho hoat dong huy dong
vbn cong ddng (vi vay con goi 1a quy dinh
4(a)(6)).

Theo d6, viéc huy dong von cong dong
phai thuc hién qua trung gian 1a cac nén
tang. Nén tang phai dang ky véi SEC va véi
mot t6 chic ty quan 1y co di thim quyén
v6i tur cach 1a bén moi gidi hodc cong thong
tin tai trg (portal funding)?®. Bén nén tang
khong duoc phép thuc hién khuyén nghi
dau tu, chi tra hoa héng cho nhan vién, dai
1y chao ban chimg khoan, nim giit, quan 1y
hay s& hitu cac quy hodc cac chiing khoan
ciia nha dau tu?®. Mic du vay, dé dam bao
loi ich cho nén tang, Hoa Ky cho phép nén

27 Heminway Joan MacLeod , The Legal Regulation
of U.S. Crowdfunding: An Organically Evolving
Patchwork in Kleiner Caroline (ed), Legal Aspects of
Crowdfunding, Springer International Publishing,
2021, p. 282.

215 U.S. Code § 77d-1 (a) (1).

2915 U.S. Code § 78c (a) (80).
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tang s¢ hiru mdt luong ching khoan dugc
phat hanh théng qua nén tang nhu 1a khoan
thu lao cho dich vu ctia ho® va viéc nay
phai duoc thong bao cho nha diu tu biét
ngay khi nha du tu mé tai khoan trén nén
tang®.. Nén tang phai thyc hién viéc cung
cip céc thong tin lién quan dén rui ro va tai
liéu du 4n cho nha du tu®? nhim dam bao
rang nha dau tu c6 du thong tin va nhén
thie duge cac rui ro. Nha dau tu can xac
nhan d3 xem xét nhitng tai liéu nay, hiéu
rang toan bd khoan dau tu ciia minh c6 thé
bi mat va chiu ton that®. Khac véi
Singapore, Hoa Ky yéu cau nén tang phai
¢6 trach nhiém kiém tra 1y lich va lich st
thuc thi phap luat vé chimg khoan ddi véi
nhan vién, giam doc va ca nhan nim giir
hon 20% von chi so hitu dang luu hanh cua
moi to chirc phat hanh c6 ching khoan do
c4 nhan d6 chao ban®*. Cam giam ddc, nhan
su hodc d6i tac (hodc bat ky ngudi nao co
dia vi tuong tu hodc thuc hién chirc ning
tuong ti) co bat ky loi ich tai chinh nao
trong mt don vi phat hanh s dung cac
dich vu ctia chinh don vi phat hanh d6*°.
Pbi voi bén huy dong vén, phap luat
Hoa Ky quy dinh ho phai cong b thong tin
khi bén huy dong vdn chio ban lan dau va
cong bd thong tin hang nim sau khi chao
ban thanh céng. Bén huy dong von cin cung
cap cac thong tin cong bd chi tiét vé cong
ty, chung khoan dugc chao ban va quy trinh
chao ban. Bén huy dong vbn phai dang tai
thong tin vé tinh hinh tai chinh: Tinh thanh

3017 CFR § 227.300 (b) (1) (2).
3117 CFR § 227.302 (d).

3215 U.S. Code § 77d-1 (a) (3).
3317 CFR § 227.302 (b)(2).
315 U.S. Code § 77d-1 (a) (5).
%15 U.S. Code § 77d-1 (a) (11).
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khoan, ngudn vén va két qua hoat dong
trong qua khr. Néu bén bén huy dong vén
chua c¢ lich str hoat dong, ho phai tap trung
vao cac mdc tai chinh va cac thach thic vé
hoat dong, thanh khoan va céc thach thuc
khac. Ho can trinh bay tac dong du kién cua
ngudn tién thu duoc tir dot chao ban ddi véi
ngudn vén kha dung®. Béo cdo thudng nién
ciia bén huy dong von phai ndop cho SEC
cham nhét 14 120 ngay sau khi két thuc nam
tai chinh cia t6 chirc phat hanh va phai
duoc dang trén trang web cua t6 chuc phat
hanh trir cac trudong hop ngoai 1€.

Phép luat Hoa Ky ciing ¢6 quy dinh vé
cong khai thu nhap va kiém toan ddi véi bén
huy dong von, cu thé nhu: (D) Néu sb tién
muc tiéu dudi 124.000 do-la My, bén huy
dong von phai cong khai tong thu nhép, thu
nhap chiu thué va téng s6 thué d3 bao céo
trong to khai thué lién bang gan nhat. Giam
dbc didu hanh (CEO) clia cong ty phai
ching nhan tinh chinh xac ciia cac sd liu
nay; (2) Néu s6 tién muyc tiéu trong khoang
tir 124.000 dén 618.000 do-la My: Bén huy
dong vén phai cong bd bao cao tai chinh
dugc mot kiém toan vién cong doc 1ap véi
ho soat xét; (3) Néu sb tién muc tiéu 16n
hon 618.000 do-la My: Bén huy dong von
phai cong bd bao cdo tai chinh duge mot
kiém toan vién cong doc lap vai ho kiém
toan (audit); Truong hop day la dot chao
ban dau tién ctia cong ty thi chi can ban soét
xét ctia kiém toan vién cong doc lap 1a do®.

Pdi v6i bén gop von, ho chiu su gidi
han vé& sd tién va kha nang ban lai khoan
dau tu trong cac du an huy dong von cong
d6ng. Néu thu nhap hang nim va gia trj tai

%17 CFR § 227.201 ().
3717 CFR § 227.201 (1).
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san rong cia bén gop voén déu vuot qua
124.000 do-la My, gi6i han dau tu cia mdi
ca nhan 1a 10% thu nhép hang nam hodc gia
tri tai san rong tuy theo muc nao thip hon.
Néu khong, gioi han 1a 5% thu nhap hang
nam hodc gia tri tai san rong, tuy theo murc
nao thip hon.

2.3. Phdp ludt hoat dpng huy dpng von
cong déng tai Lién minh chau Au

Nam 2015, Uy ban chéau Au thanh lap
Lién minh Thi truong von (Capital Markets
Union - CMU) dé t6 chirc va quan 1y hoat
dong huy dong von cong dong. Uy ban chau
Au ban hanh 2 vin ban sau dé diéu chinh
hoat dong huy dong vén cong dong:

- Quy dinh (EU) 2020/1503 vé cac nha
cung cap dich vu huy dong von cong dong
cho doanh nghiép va stra d6i Quy dinh vé
Ban cao bach ((EU) 2017/1129) va Chi thi
vé T6 giac ((EU) 2019/1937) - Goi tit 1a
ECSPR (European Crowdfunding Service
Providers for Business)

- Chi thi (EU) 2020/1504 stra d6i Chi
thi MiFID II lién quan dén huy dong vén
cong dong (Chi thi stra doi).

Nhimg quy dinh nay ctia EU diéu chinh
hoat dong ctia mé hinh huy dong von cong
dong theo hinh thirc cho vay ngang hang va
¢ phan. Cac hinh thirc khic cta huy dong
von cong déng duoc diéu chinh boi Luat
nguoi tiéu dung EU va luat quc gia ciia cac
nu6e thanh vién. Trong pham vi bai viét,
cac tac gia nghién ctru quy dinh cuia ECSPR
trong d6 diéu chinh cac dy an huy dong vén
cong dong quy md it hon 5.000.000 Euro.

Theo phap luat ciia EU, huy dong vén
cong dong 1a su két hop cac loi ich hd trg
kinh doanh cua nha diu tu va chi du an
thong qua viéc sir dung nén tang huy dong

vbn cong dong va bao gdm hoat dong cho
vay hay hoat dong phéat hanh chirng khoan
khong co bao dam®. Nén tang cung cip
dich vy huy dong vbn cong dong bit budc
phai 1a phap nhan dugc thanh lap tai EU va
da duoc cap phép 1a nha cung cép dich vu
gy quy cong ddng. Dé dugc cip phép hoat
dong, ho phai nop don 1én co quan co tham
quyén cua qubc gia thanh vién noi phap
nhan d6 dugc thanh 1ap*°. Co quan Chung
khoan va Thi trudng chau Au (European
Securities and Markets Authority — ESMA)
doéng vai tro giam sat hoat dong cua cac co
quan c6 tham quyén cac qubc gia EU va xay
dung nhitng quy chuan k¥ thuat (béo céo,
quan 1y von, xtr Iy khoan vay, xtr 1y khiéu
nai...)* cho cic nén tang cung cép dich vu
huy dong von cong ddng. ESMA con c¢6
trach nhiém cong khai danh sach cac nén
tang dd duoc cip phép hoat dong trén
website. Gidy phép hoat dong giup nén tang
c¢6 thé kinh doanh trén cic qudc gia thanh
vién EU, song ho phai thong bao dén co
quan c6 thAm quyén ctia qudc gia thanh vién
noi ho mong mubn hoat dong. Ngoai ra, nén
tang phai dat khoan tién bao dam t6i thiéu 1a
25.000 Euro cung khoan tién twong duong
Y4 chi phi ¢6 dinh cta nam trudc lién ké bao
gom chi phi dich vu cho cic khoan vay
trong ba thang khi nha cung cap dich vy huy
dong von cong dong ciing tao diéu kién cho
viéc cap cac khoan vay (néu chua c6 dir liéu
hoat dong thi dya trén udc tinh twong lai) 4.
Bién phap dam bao nay thuc hién dudi mot
trong hai hinh thirc: Vén cha s¢ hitu hodc
hop ddng bao hiém. Bén nén tang co trach

3% Article 2 (1) (a) ECSPR.

% Avritcle 12 (1) ECSPR.

40 poan 71, 72; Article 12 (16) ECSPR.
41 Article 11 (1) (a) ECSPR.
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nhiém thim dinh vé tién an hanh vi vi pham
cac quy dinh qudc gia trong linh vuc luat
thuwong mai, luat pha san, luat dich vu tai
chinh, luét chéng ria tién, luat gian 1an hoac
nghia vu trach nhiém nghé nghiép cta chu
du 4n huy dong vbn cong dong. Dé tranh
xung dot 1oi ich, bén nén tang cung cép dich
vu huy dong vén cong ddng khong duoc
tham gia vao du 4n huy dong vén cong
dong trén nén tang cua ho. Truong hop néu
cd dong (nam giit tr 20% c6 phan hoic
quyén biéu quyét), hodc nhan vién, nha
quan 1y cua nén tang tham gia vao hoat
dong huy dong vén cong dong trén chinh
nén tang d6 véi tu cach 1a chi du 4n, thi nén
tang can phai cong bd diy du trén trang web
ctia ho vé viéc ho chap nhan nhirng c4 nhan
d6 1am nha dau tu, bao gém thong tin vé cac
du an gy quy cong dong cu thé di dau tu
va phai dam bao rang cac khoan dau tu do
dugc thyc hi¢n theo cung diéu kién nhu cac
nha dau tu khac va nhiing c4 nhan d6 khong
duoc huong bat ky ché d6 uwu dai hoic
quyén truy cdp thong tin dic quyén nao*.
Nén tang con c6 trach nhiém thong bao cho
bén gop von rai ro cia khoan dau tu®,

Pbi voi bén huy dong von, phap luat
cia EU quy dinh ho phai céng bb ban cao
bach, ma theo thuit ngit phap ly cia EU la
Bén thong tin dau tu chinh (Key Investment
Information Sheet — KIIS), theo quy dinh tai
Diéu 23 ECSPR. Ngoai cic ndi dung veé
Thong tin vé dyu an huy dong von cong dong
va chit dy én, Céc ddc diém chinh cua tién
trinh huy dong von cong dong va diéu kién
dé huy dong von, Nhimg rii ro chinh khi
tham gia dau tu du an, ban KIIS phai ¢6 ndi

42 Article 8 ECSPR.
43 Article 19 ECSPR.
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dung cong khai riii ro theo mau. Vi du: Ban
tw chiu toan bo rui ro khi thuc hién khodn
dau tw nay, bao gom rii ro mdt mét phan
hodc toan bé sé tién da dau tw.

Pi kém voi quy dinh vé KIIS 1a quy
dinh vé thim dinh tién dau tu va mo phong
kha ning chiju 16 dbi v6i nha dau tu. Vé
phuong dién bao vé nha dau tu khong
chuyén nghiép*, nén tang yéu cau nha dau
tu khong chuyén nghiép ké khai thong tin
vé kinh nghiém, muc tiéu dau tu, tinh hinh
tai chinh va hiéu biét co ban vé rui ro lién
quan dén dau tu ndi chung va dau tu vao
cac loai hinh dugc cung cdp trén nén tang
huy dong vén cong dong® va thyc hién
danh gia mdi hai nam mot lan.

Pbi voi cac hanh vi vi pham quy dinh
vé hoat huy dong von cong dong, EU dua ra
mirc x@r phat hanh chinh nhu: (1) Yéu cau
ca nhan/phap nhan chim dit va khong tai
dién hanh vi vi pham; (2) CAm cé nhan thuc
hién cac chirc ning quan 1y trong nén tang
cung cip dich vu huy dong von cong dong;
(3) Phat hanh chinh t6i da bang gip d6i s6
tién loi ich thu dugc tir hanh vi vi pham; (4)
Néu bén vi pham 13 phap nhan thi mirc phat
hanh chinh tbi da 1a 500.000 Euro hoic tdi
da bang 5% tong doanh thu hang nim cua
phap nhan d6 theo bdo cdo tai chinh mdi
nhit c6 sin da dugc phé duyét (truong hop
1 ca nhan thi mirc phat t6i da ciing bang
500.000 Euro).

4 Nha dau tu khong chuyén nghiép 1a nha dau tu
khong dap ung quy dinh tai diém (1), (2), (3) hoic
(4) Section 1, Annex Il cua Directive 2014/65 cua
EU. C6 thé tom tat rang, luat phap EU xac dinh mot
t6 chirc/ca nhan 1a nha dau tu chuyén nghiép khi ho
la mot thiét ché tin dung, doanh nghiép dau tu, cong
ty bao hiém, quy dau tu... tic 12 nhitng phap nhan c6
nghiép vu chuyén mén vé dau tu.

4 Article 21 ECSPR.
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C6 thé thdy quy dinh phap luat cua
Singapore, Hoa Ky va EU c6 xu hudng
quan 1y hoat dong nay bang cic nhom quy
dinh sau:

Thir nhat, dua toan bo hoat dong huy
dong von cong dong vao khudn kho phap 1y
trong d6 xac dinh & quyén va nghia vu cta
ting chil thé: Bén huy dong vén, bén nén
tang cung cap dich vu va bén gbp von.

Thir hai, dit ra cac quy dinh vé cip
phép hoat dong dbi v6i bén nén tang cung
cap dich vy huy dong von cong dong. Chu
thé nay can phai dang ky hoat dong, ky quy
va cong khai rti ro xung dot lgi ich cho céac
bén dugce biét.

Thir ba, quy dinh cac yéu cau phap ly
d6i v6i bén huy dong von, nhu cong khai
ban cdo bach, chi tiét ké hoach st dung von
huy dong va lich st tai chinh ctua du
an/doanh nghiép (néu co).

Thir tw, ¢ cac quy dinh dé bao vé nha
dau tu bang viéc gidi han khoan dau tu tdi
da cta nha dau tu nho 1¢, gido duc vé rui ro
dau tu. Cac quy dinh vé viéc mién trir ban
c4o bach trong trudng hop bén gop vén 1a to
chtic, c4 nhan c6 tai san 16n, ciing c6 thé
dugc xem la bién phép phan loai va bao vé
nha dau tu nho 1é.

3. Thuec tién hoat dong huy dong vén
cong dong tai Viét Nam va yéu ciu dit ra
d6i véi khung phap ly

3.1. Thuc tién hoat djpng huy dpng von
cong dong tai Vigt Nam

Tai Viét Nam, tir naim 2014 dén nay da
xuat hién nhimg cong ty cung cap dich vu
huy dong vén cong ddng nhu 1G9, Betado,
Firststep, Fundstart, Comicola va MetaDAP
Crowdfunding. Trong sb d6, chi con hai nén
tang Comicola va MetaDAP Crowdfunding
1a con duy tri hoat dong, song sb luong du

an hoat dong trén hai nén tang nay ciing it
6i. Nhu trén Comicola, tir ndm 2014 dén
nay chi c¢6 36 du an xudt ban pham (truyén
tranh, hay san phidm van hoa c6 tinh kinh té
khac) huy dong vén, trong d6 chi co 18 du
an huy dong thanh cong®. Trén nén tang
MetaDAP Crowdfunding c6 29 du an, trong
d6 24 du an huy dong vén thanh cong. Trén
nén tang Betado c6 18 du 4n, Fundstart c6
06 du an, Firststep c6 07 du an va do
website cac nén tang nay di dong nén
khong thé xac dinh bao nhiéu dy an thanh
cong*’. Nhin ra thé gidi, s6 lugng dy an huy
dong voén cong dong ciia nguodi Viét Nam
trén cac nén tang 16n mang tinh toan ciu
nhiéu hon. Vi du trén nén tang Kickstarter,
khi tim kiém dy 4n duge khéi tao tir dia chi
[P Viét Nam, c¢6 185 du éan; trén nén tang
GoFundMe (nén tang chuyén vé cic du an
thién nguyén), c6 hon 240 dy an. Trén nén
tang Indiegogo, khoan huy dong von cua
nguoi Viét Nam 16n nhét timg thu dugc cho
dén thoi diém hién tai 1a du an xe dap
Superstrata ctia ba Lé Diép Kiéu Trang véi
7,1 triéu USD (nam 2020). S6 luong du an
huy dong vén cong dong cua ngudi Viét
Nam tai cic nén ting ctia nudc ngoai nhidu
hon khong chi 1a do Viét Nam thiéu nén
tang cung cdp dich vu nay ma con do moi
truong phap 1y diéu chinh hoat dong chua
hoan thién.

Huy dong vbn cong dong lan dau tién
dugc dé cap trong K& hoach phat trién bén
vimg doanh nghiép khu vuc tu nhan dén

4 Chi tiét cac dy an xem tai: https://crowdfundin
g.comicola.com/all-campaigns/, truy cap 08/02/2025.
47 Nguyen Ngoc Thuy, Crowdfunding in Vietnam:
The impact of project and founder quality on funding
success, Luan van Thac si, 2017, University of
Twente, p. 42, https://essay.utwente.nl/73270/1
/Nguyen_MA_BMS.pdf, truy cap 08/02/2025.
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ndm 2025, tm nhin 2030. Theo d6, Bo Tai
chinh dwoc giao nghién ctru xay dung Dé& an
thi diém mo hinh nén tang goi vbn cong
dong dé trinh Thu tuéng trong nam 2019%,
Chinh phu cling xem viéc ban hanh khuén
khé phap 1y cho hoat dong huy dong vén
cong dong 1a mot phan trong nhom giai
phap co ciu lai thi truong ching khoan
(dinh hudng dén nam 2025)*°. Tuy nhién,
dén nay dé an thi diém vé moé hinh nén tang
huy dong vbén cong dong van chua duoc
trién khai va khuon kho phéap 1y cho hoat
dong nay con chua thanh hinh.

Trong hién trang chua c6 khung phép 1y
cu thé dé diéu chinh nén cac bén tham gia
hoat dong nay phai van dung quy dinh cia
phap luat lién quan (nhu B luat Dan su
nam 2015, Luat Thuong mai ndm 2005,
Luat Giao dich dién t¢ nam 2023,...) voi
nhiéu rai ro phap 1y tiém an.

Theo d6, md hinh huy dong vén cong
dong duya trén ¢ phan khong thé hoat dong
tai Viét Nam, vi theo quy dinh hién hanh,
chi cong ty c¢6 phan méi c6 quyén phat hanh
¢ phan®. Con mé hinh huy dong vén cong
dong dua trén no dang 1a “ving xam phap
Iy”, vi mic du bén nén tang cung cip dich
vu huy dong von cong ddng khong phai 1a
td chire tin dung, song hoat dong lai c6 nét
tuong dong voi moi gidi tién té&: Nhan tién
giri va 1a trung gian c6 thu phi moi gii dé

“8 Quyét dinh s6 1362/QD-TTg ngay 11/10/2019 cia
Thi tuéng Chinh pha phé duyét Ké hoach phat trién
bén viing doanh nghiép khu vuc tu nhin dén nim
2025, tam nhin 2030.

4 Theo Dé an Co cau lai thj truong ching khoéan va
thi truong bao hiém dén nim 2020, dinh huéng dén
nim 2025, ban hanh kém theo Quyét dinh sé
242/Qb-TTg ngay 28/02/2019 cua Thu tudng
Chinh phu.

5 Khoan 3 Piéu 111 Luat Doanh nghiép nam 2020.
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thu xép thyc hién hoat dong ngan hang hoic
hoat dong kinh doanh khac gitra cac t6 chic
tin dung® - didc thu hoat dong nhan tién giri
la hoat dong ngan hang chi dugc thuc hi¢n
boi to chue tin dung 13 ngén hang®.

D6i voi md hinh huy dong vén cong
ddng dua trén quyén goép 1a nghia vu thué
cua bén nhan tang cho l1a doanh nghiép, do
doanh nghiép chi dwoc mién thué trén
khoan thu nay khi chirng minh muc dich
khoan tai tro nhan duogc 13 nhim vao hoat
dong tur thién, hoat dong xa hdi, nghién ctru
khoa hoc, van hod, ngh¢ thuat hodc gido
duc®®. Tuy vay, viéc xac dinh khoan tién ma
doanh nghi€p nhan dugc 1a tai trg hay la
qua biéu, qua tang chua co ranh gidi 1 rang
do phap luat nudc ta hién chi moi dinh
nghia “tai tro” trong khuoén khd cua Quy
phat trién doanh nghiép nho va vira.

D6i v6i md hinh huy dong vén cong
dong dwa trén phan thuong, mdi quan hé
phap 1y giita bén gop von va bén huy dong
vén c6 thé xem 1a quan hé mua ban va rang
budc nhau boi hop dong mua ban hang hoa
thé hién qua hanh vi bén gép von dong ¥
cung cip mot khoan tién mua san pham
hang ho4, dich vu ma bén huy dong von hua
hen cung cép sau thoi gian dinh sdn®. Khi
chuyén giao quyén s& hitu hang ho cho bén
mua, bén ban 1ap hoa don vao thoi diém do.
Tuy nhién, ddi véi san pham cung cép la
dich vy, bén ban phai 1ap hod don vao thoi

51 Khoan 17 va khoan 20 Diéu 4 Luat Cac T chuc
tin dung nam 2024.

52 Khoan 41 Piéu 4 Luat Cac T6 chuc tin dung nim
2024.

% Khoan 7 Diéu 8 Théng tu sb 78/2014/TT-
BTC ngay 18/6/2014 ctua Bo Tai chinh.

5 Tyong ung véi Piéu 24 Luat Thuong mai nim
2005.
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diém thu tién®®, diéu nay dat ra ganh ning
tuan thi cho bén huy dong von 13 cac du an
ca nhan.

3.2. Kién nghi xiy dung khung phdp
Iy diéu chinh hoat dong huy dpng vén
cong dong tai Viét Nam nham hién thuc
héa yéu cau ciia Nghi quyét s6 68/NQ-TW

Trén co s¢ tham khdo kinh nghiém thuc
tién phap luat cia Singapore, Hoa Ky va
EU, d6i chiéu phap luat Viét Nam, nhom tac
gia xin d& xudt mot s6 noi dung sau day dé
hinh thanh khung phép 1y cho huy dong vén
cong dong tai Viét Nam, nham xay dung
khung phap ly vé san giao dich goi vén
cong dong dé két noi truc tiép doanh nghiép
nhé va vira véi cd nhan, t6 chire tai tro
von®, tang cwong kha ndng tiép cdn von
ciia kinh té tw nhan.

Mot 13, dua khai niém huy dong von
cong déng vao luat ¢ Viét Nam. Trong Dy
thao Luat HO trg doanh nghiép nhd va vira
(ban du thao lan IV, ngay 30/5/2016), da
dua ra dinh nghia huy dong vén cong dong,
bén mo hinh ciia huy dong von cong dong
va gidi han s6 tién dau tu. Tuy nhién, c6 thé
do viéc nghién ctru toan dién vé hoat dong
nay chua chin mudi, nén & ban du thao cubi
cung dugc thong qua, khdng cO cac quy
dinh vé huy dong vén cong ddng. Tu do,
gy ra kho khin trong viéc thiét 1ap co so
phap ly cho hoat dong nay. Viéc luat hoa
khai niém huy dong vbén cong ddng, thiét
nghi 1a budc cin co dé trién khai cac hoat
dong lap phap va chinh sach tiép theo, nhu
ban hanh Nghi dinh quy dinh chi tiét, Thong
tu hudng dan, chinh sach ho tro... T thuc

% Khoan 2 Diéu 9 Nghi dinh sb 123/2020/NB-CP
ngay 19/10/2020 ciia Chinh pha Quy dinh vé& hoa
don, chung tur.

5 Muc 3.2 Nghi quyét s6 68-NQ/TW.

té huy dong von cong dong trén thé gidi va
& Viét Nam, co thé thay, khong chi doanh
nghi¢p ma ca nhan cling tham gia thanh lap
du 4an huy dong von. Muc dich huy dong
vbn khong gi6i han trong dau tu kinh doanh
ma mo rong sang linh vyc xa hoi, tur thi¢n
nhan dao. Do d6, khong nén gioi han pham
vi ctia huy dong vén cong ddong nhu ma mot
hoat dong danh riéng cho h¢ sinh thai khoi
nghiép sdng tao ma con la cla cac td chir,
ca nhan c6 nhu cau vé vén ma khong tiép
can kénh vén truyén thong (vay von ngan
hang, t6 chic tin dung).

Hai 1, dya trén khai niém vé huy dong
vbn cong dong, xay dung khung phap Iy
cho hoat dong nay tai Viét Nam. Cu thé,
ching ta c¢6 thé bo sung cac quy dinh vé
huy dong vén cong dong vao quy dinh cua
B6 luat Dan su dya trén ban chat cua quan
hé tai san (tang cho, cho vay, mua béan,
hodc dau tu). Khung phap 1y nén gém céc
thanh to:

- Bén huy dpng vén: La to chuc, ca
nhan c6 nhu cau vé von. T chirc can phai
dang ky kinh doanh méi c6 thé khoi tao dy
an huy dong von cong dong. Ca nhan cé thé
la cong dan Viét Nam hodc khong, nhung
phai thong qua viéc xéac thuc dinh danh
khach hang dién tor. Qua viéc tham khao
kinh nghiém phap luat nudc ngoai, cé thé
thdy phap luat can gigi han sb tién toi da
mét dy 4n c6 thé huy dong nham tranh rai
ro v& no anh hudng 16n dén hé théng tai
chinh. Pé giam thiéu bat cn xtng thong
tin, bén huy dong von phai cong khai ban
cdo bach tai chinh (néu d3 c6 hoat dong
kinh doanh) hodc tai san, thu nhap va lich
st thuc hién nghia vu thué thu nhap ca
nhan. Ban céo bach thong tin tai chinh ctua
duy 4n huy dong vbén cong ddng nén tinh
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gon va phu hop véi quy md cua nhirng du
an ca nhan, dy an khoi nghiép, dy an doi
maoi sadng tao. Sau mdi nim hoat dong, bén
huy dong vén can cong bd thong tin veé
nhiing khodn thu, chi va tinh hinh van hanh
du 4n. Dé dam bao thong tin gisi thidu dén
cong ddng phu hop, hoat déng quang céo
chi thyc hién thong qua nén tang cung cap
dich vu huy dong von cong déng. Bén huy
dong von chi co thé quang cdo vé chién
dich huy dong von ciia minh khi dan chiéu
dén quang céo cua nén tang vé chién dich
huy dong vén ay. Pong thoi, théng tin
quang cao phai nhit quan voi thong tin
trong ban cdo bach tai chinh.

- Bén gdp von: Quy dinh cho phép nha
dau tu trong va ngoai nudc co thé tham gia
dau tu vao cac du an huy dong vén cong
ddng. Vi huy dong vén cong dong 1a hoat
dong dau tu c6 do rii ro nén can cong khai
rui ro, gido duc nha dau tu vé rui ro cua du
an. Tham khao quy dinh phép luét cac nude,
¢6 thé ap dung cach thirc phan loai nha dau
tu thanh hai nhém: (1) Nha dau tu chuyén
nghiép 1a to chirc co nghiép vu dau tu va
nhiing nguoi c6 lugng tai san trén mdt mirc
nhét dinh thé hién qua thong tin vé nghia vu
thué thu nhdp cd nhan; (2) Nha dau tu
khong chuyén 1a cac doanh nghi¢p khong co
nghiép vu dau tu va nhitng c4 nhan khac c6
tai san dudi ngudng quy dinh. Déi v6i nha
dau tu nhom (2), nhit thiét phai dat duoc sy
dong thuan cia ho vé rii ro khi tham gia
hoat déng huy dong vbén cong dong, gidi
han s6 tién toi da ho c6 thé dau tu vao mot
du 4n dé han ché thiét hai tai chinh c6 thé
xay dén v6i nhom nay.

- Bén nén ting cung cdp dich vu huy
dong von céng dong: Nén tang c6 vai tro
trung tdm trong hoat dong huy dong von
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cong ddng va ciing 1a chi thé quan trong dé
kiém soat rui ro. Do d6, quy dinh bén nén
tang 1a mdt doanh nghi€p dang ky hoat
dong trong linh vyc huy dong vén cong
ddng, duoc cap phép hoat dong va co ky
quy mot khoan tién nhat dinh nham dén bu
thiét hai trong trudng hop nén tang c6 hanh
vi sai trai. Nén tang can c6 it nhit cac trach
nhiém sau:

+ Tham dinh ning luc cia bén huy
dong vbn cong ddng va chat luong du an
huy dong von cong dong;

+ PBam bao dat duoc su dé)ng thudn cua
nha dau tu vé rii ro trude khi nha dau tu
tham gia dau tu;

+ Cong khai trén nén tang nhimng du an
huy dong von cong ddng cé sy tham gia
quan 1y hodc gop vén cia nhan vién, chu s&
hitu hodc c6 dong ciia bén nén tang. Diéu
nay nham trach xung dot loi ich khi nguoi
van hanh nén tang dong thoi ciing ¢ quyén
loi dén dy 4n huy dong vén cong dong.

+ Luu trit va bao mat hd so lién quan
dén hoat dong va céac bén lién quan.

+ Pam bdo thong tin trong quang cao
nhat quan véi thong tin trong ban cdo bach
tai chinh cta bén huy dong vdn va cap nhat
kip thoi trén website nén tang ciing nhu dén
email ciia nha dau tu ngay khi bén huy dong
v6n thong béo thay ddi noi dung du an.

Ngoai ra, nén c6 quy dinh cho phép
ngan hang tham gia vao hoat dong huy dong
vbn cong ddng vai tu cach 14 bén nhan tién
giri gitr dd huy dong dugc cua nén tang dé
ting tinh an toan cho khoan tién cua bén
gop von va bén huy dong véon.

Ba 1a, tham khao kinh nghiém phap luat
cac qudc gia, nén cd6 mot co quan quan 1y
hoat dong huy dong von cong dong trén
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pham vi toan quéc. Co quan niy co thé
thudc chu quan cua BO Tai chinh vi huy
dong von cong ddng 1a mot hoat dong trong
linh vuc tai chinh. Pham vi quyén han cia
co quan ndy, toi thiéu nén gdm: (1) Cap
phép va thu hoi gidy phép hoat dong dbi voi
bén nén tang; (2) Ban hanh tiéu chi k¥ thuét
dbi v6i hoat dong huy dong vén cong dong;
(3) Pau méi tong hop céac bao céo, thong ké
hoat dong huy dong vén cong dong va xuét
ban béo c4o hang nim vé hoat dong nay; (4)
Cap nhat danh sach danh sach cac du an véi
tinh trang hoat dong va thong tin chu dy an
cung cac ban cao bach cua du an; (5) Co
thAm quyén xir 1y vi pham hanh chinh d6i
v6i bén nén tang khi phat hién sai pham.

Bon 13, vi huy dong von cong dong
lién quan dén viéc cung cip thong tin cua
s6 dong ngudi cho nhiéu bén, nhit 13 viéc
tap trung luong 16n thong tin vao mot diém
nut 12 bén nén tang cung cip dich vu huy
dong vén cong dong, nén can c6 bd quy tic
vé quan 1y thong tin trong huy dong von
cong dong. Viéc x4y dung bd quy tic dy
nén thudc trach nhiém cia co quan quan ly
hoat dong huy dong von cong ddng, dong
thoi co chinh sach budc nén tang tuan thu
quy tic nay. Pé dam bao twong thich véi
Nghi dinh sb 13/2023/NDP-CP ngay
17/4/2023 cua Chinh phu vé bao vé dir liéu
ca nhan, bo quy tic c6 thé chia nhitng yéu
cau can ban nhur:

- Céc tb chire, ca nhan cung cap dir liéu
cho bén nén tang déu thé hién sy dong y
(qua van ban, thong di¢p dir ligu);

- Nén tang c6 co ché dé chi thé dir liéu
rat lai sy déng ¥ va xo4 dit liéu trong co s
dir liéu cua nén tang. Co ché nay khong
xung dot vai vige luu trit, bao mat hd so huy
dong vén cong dong.

- Vi bén huy dong vén co thé 13 ngudi
nudce ngoai nén viée chuyén dir liéu ca nhan
ra nudc ngodi can tuan thu quy dinh tai
Diéu 25 cua Nghi dinh sé 13/2023/ND-CP.
Tuy nhién dé dam bao su théng subt va van
hanh nhanh chéng, thiét nghi nén c6 tha tuc
rat gon lién quan dén chuyén dit liéu ra
nudc ngoai dong thoi gisi han dir liu c6 thé
chuyén.

4. Két luan

Xuét phat tir vai tro va loi ich ctia hoat
dong huy dong vén cua cong dong, phap
luat ciia cac qudc gia da ban hanh quy dinh
phap luat dé quan 1y hoat dong nay theo
hudng cd ging hai hoa, can bang giita viéc
quan tri rii ro va dam bao kha ning tiép can
v6n cua doanh nghiép va c nhan.

Tai Viét Nam, hoat dong nay van dién
ra nhu mot nhu ciu tit yéu cua cac doanh
nghiép nho, si€éu nho va doanh nghiép khoi
nghiép nham tiép can ngudén vén phuc vu
cho hoat dong dau tu, kinh doanh. Song vi
chua c6 van ban quy pham phép luat chuyén
biét quy dinh vé huy dong vbn cong dong,
nén & mdi moé hinh déu gip kho khan nhat
dinh lién quan dén su khong twong thich ciia
quy dinh phép luat hién hanh va ban chat,
quy trinh hoat dong ctia huy dong vbn cong
dong. Piéu nay khién cho hoat dong huy
dong von cong dong, tiém an rii ro phép 1y
cho tét ca cac bén tham gia.

Tur kinh nghiém qudc té, bai viét da dé
xuat xay dung khung phap 1y cho huy dong
von cong déng tai Viét Nam, vira giam
thiéu rii ro phap 1y cho cic bén, vira dap
g muc tiéu cia Nghi quyét sb 68-NQ/TW
vé yéu cau ban hanh khung phéap 1y thu
nghiém c6 kiém soat vé san giao dich goi
vbn cong dong nham ddy manh va da dang
hoa ngudn von cho kinh té tu nhan.
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