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VE MOI LIEN QUAN NOI TAI 
• • 

G I Q A Q U Y E N LOI V A V A T P H A M CONG <*> 

AU DUONG ANH 

Bdi vie't da lugn gidi nhdm ldm ro md'i lien he ndi tgi giUa quyin lgi vd vgt phdm cdng. Theo 

tdc gia, quyin hudng dung vgt phdm cdng Id ngi dung quan trgng cua quyin lgi ca bdn, viec 

cung cap quyen dUdc hudng vgt phdm cdng la bien phdp cdn thie't de xda bo sii bdt binh ddng, 

phdp lugt la cdng cu trg giup thiic hien quyin dugc hudng vgt phdm cdng cua cdng dan, cung 

cap vgt phdm cdng mgt cdch tUcfng xUng la yeu to bdo ddm viec thiic hien quyin con ngUdi. 

I di lien quan ndi t a i gifla quyen ldi va 

vdt p h a m cdng Id mgt v a n de Idn 

dang thu h u t sfl q u a n t a m c i a trie't 

hgc chinh tr i dfldng dai. Viec nghien cflu 

vin de nay ed y nghia thflc t ien r a t to ldn. 

Ve ban chat, ddi tfldng dfldc hfldng quyen 

ldi tfl vat p h a m cdng va quyen dfldc 

hfldng vat p h i m edng la mdt ndi dung 

quan trgng c i a quyen Idi cd ban . Chinh vi 

vay, CO the tr ich d i n ke't l uan dfldi day ve 

vin de bao dam n h a n quyen: bao dam 

nhan quyen la ngi dung hidn thflc cu the , 

xa hgi can phai eung c i p va t p h a m cdng 

thich flng vdi nd, ddng thdi nd lflc bao 

dam quyen dfldc hfldng vdt p h a m cdng cd 

lien quan den n h a n quyen. 

1. c a i ggi la va t p h a m cdng bao gdm 

chu ye'u nhflng va t vfla khdng m a n g t inh 

ddi khang ve t ieu dung, vfla khdng cd 

tinh dgc quyen ve s i dung; nd cd the cung 

mgt lue cung cap cho nh ieu ngfldi hfldng 

dung, ddng thdi vd'n eung cap cho nd vd 

hi§u qua s i dung nd khdng he t hay ddi 

theo sfl thay ddi quy md so' ngfldi hfldng 

dung nd. Do vdt p h a m edng ed t i nh eung 

hfldng, nen dae diem ed b a n c i a nd bao 

gdm 2 phfldng dien: thd nhdt, t i nh phi ddi 

khang ve tieu dung. Dieu dd cd nghia la, 

tieu dung c i a mdi ngfldi doi vdi san p h a m 

ndy se khdng ldm giam di sfl t ieu dung nd 
c i a nhflng ngfldi k h i c . Thd hai, t inh phi 
dde quyen ve s i dung. Cd nghia la, sau khi 
vat p h a m cdng dfldc s i n x u i t ra, thi 
khdng the loai trfl viec s i dung nd c i a 
ngfldi khac, dae biet la khdng the ngan 
chan nhflng sfl t ieu dung khdng t ra phi(l) . 

Xet d t i n g bac h ien thflc, muc dich c h i 
ye'u khi dfla r a kha i n iem va t p h a m cdng 
la d chd mud'n p h a n biet rd gifla vat pham 
tfl vdi va t p h a m cdng. Dae trflng ldn n h i t 
c i a va t p h a m tfl ehinh la t i nb dgc quyen, 
nhfl q u i n do, thflc p h a m ma chflng ta 
thfldng m u a deu thudc ve va t p h a m tfl. 
"Tinh ddc quyen ludn dfldc coi Id dae t inh 
c i n pha i ed c i a h a n g hoa va dich vu dfldc 
cung cap t rong dieu kien th i trfldng, du 
r i n g nd khdng pha i la dae trflng d i y d i . 
Ne'u nhfl viec s i dung hoae t ieu dflng 
khdng the dfldc d inh ra dfla t r en sfl ehi 
t r a mdt mflc gia nao do th i canh t r a n h thi 
trfldng se cam c h i c t h a t bai"(2). 

The' nhflng, t rong dieu kien ma k inh te' 

(*) Bai dang tren Tap chi Nghien cihi Triet hgc, so 
9/2004. 
(1) Samuelson va Nordhaus. Kinh te hgc. Tai ban 
lan thii 12, quyen ha, Nxb Phat trien Trung Quo'c, 
1992, tr.ll93. 
(2) Ostrom, Vincent. Phdn tich che dp vd suy ngam sU 
phdt trien. Nxb ThUdng vu a'n thU quan, 1992, tr.l55. 
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thi trfldng khang dinh mdt cich todn dien 
ddi vdi bdng boa tfl nhan, eon ngfldi da 
d in nhan thflc ra tinh s i dung chung cd d 
mdt sd' bdng boa va phat hien thay: "Mdt 
khi danh mat tinb s i dung chung ay, thi 
viec s i dung hoac tieu dung c i a mdt 
ngfldi ndo dd se loai trfl di kha nang tieu 
dung hoae s i dung c i a ngfldi khac. Tinh 
s i dung chung ed nghia Id, khi ea nhan 
tieu dung hoae s i dung mdt hdng boa 
hay dich vu nao dd se khdng loai bd sfl 
tieu dung hoac s i dung c i a ngfldi khac; 
dau r i n g mgt loai hang hoa hay dich vu 
nao dd la de phuc vu eho mdt ai dd s i 
dung, nhflng, khi ed ngfldi khac cung s i 
dung thi chat va Ifldng c i a chung van 
khdng he sut giam"(3). 

Do vay, xet ve tinh mue dich, dieu ma 
khai niem vat pham cdng mud'n bieu hien 
ra chinh Id "tinh s i dung chung" kh ic 
biet so vdi vat pham tfl hflu (la tinh phi 
canh tranh hoae tinh khdng sut giam). 
Xet ve ban chat, du khdi niem vat pham 
cdng thfla nhan tinh s i dung chung c i a 
hang boa, nhflng ddng thdi nd vdn phan 
anh ro nhat sfl ddng thuan cao c i a xa hdi 
ddi vdi vat pham tfl, nd Id sfl bd sung tich 
cflc ve ndi dung md kh i i niem vat pham 
tfl khdng the bieu dat dfldc. Hdn nfla, tdi 
san cdng lai khdng ngang b ing vdi vat 
pham cdng, bdi cd mdt so' tdi san cdng lai 
chi ehuyen eung cap cho mdt sd' ngfldi s i 
dung, VI du Nha Trang la tai san edng, 
nhflng lai chi ddnh eho Td'ng thd'ng My s i 
dung. Samuelson vd Nordhaus ehi ro: 
"Khac vdi hieu qua c i a hang boa tfl hflu 
thu in tuy, hieu qua ed tfl vat pham cdng 
cho tfl mdt ngfldi trd len tieu dung cd lien 
quan den hieu qua ben ngodi khdng the 
phan tach ra dfldc. Cung nhfl vay, ne'u 
mgt vat pham ed the chia nhd dfldc de 
mdi mdt phan ed the ban eho eac c i nhan 
khic nhau theo gia canh tranh, hdn nfla 

lai khdng gay ra hieu qua ben ngoai ddi 
vdi nhflng ngfldi khac, thi vat pham dd la 
vat pham tfl hiiu. Vat pham edng thfldng 
ddi hdi hanh ddng tap the, cdn hang hoa 
tfl lai cd the dfldc cung cap mdt each di 
dang thdng qua thi trfldng". Nhfl vay, cd 
the thay r ing , trong khi so sanh vdi vat 
pham tfl, vat pham cdng hien rd mdt dae 
trflng quan trgng khac la nd ddi hoi hanh 
ddng tap the. Bdi vi, vat pham cdng "bit 
huge du nhieu du it tfl dgng eung cap cho 
ta't ea mgi ngfldi", do vay, trong qua trinh 
eung cap vat pham cdng, nd can quyet 
sach tap the c i a nhieu ngfldi. "Cd nghia 
la, quye't sach an mgt thfl vat pham tfl 
nhfl banh my la mdt viec dfldc quyet dinh 
bdi mot ngfldi — Anh ed the hoan toan 
khdng an, hoac cd the an hai mieng, hoac 
an bet ea cai banh my, dd thuan tuy la 
quye't dinh c i a rieng anh"(4). 

Nhin mdt each khach quan, trong cugc 
sd'ng hien thflc, rd't nhieu sfl vat cd the 
dfldc ggi la vat pham cdng, nhfl thdng tin, 
tien te, dfldng sat, dd't dai, che do, tdn 
giao, tri thflc khoa hgc, van hoa, may 
mde, edng cu, thie't hi qud'c phdng, v.v.. Ve 
dai the, ed the phan chung thanh 4 loai 
ldn: loai thfl nha't la vat pham cdng mang 
tinh cha't vat the, nhfl dfldng s i t , tien te, 
dat dai, may mdc, cdng eu, thiet bi qudc 
phdng; loai thfl hai la vat pham cdng 
mang tinh quy t ie , nhfl: che do, quy tac, 
t rat tfl, V.V.; loai t h i ba la vat pham edng 
mang tinh van hoa, nhfl tdn giao, tri thflc 
khoa hgc, van hoa, v.v.; loai thfl tfl la vat 
pham cdng mang tinh thdng tin, nhfl tin 
tflc bao chl, thdng tin mang, v.v.. Ngay 
nay, vat pham cdng dang ngay cang Ian 
rdng, tham thau vao cudc sd'ng thfldng 

(3) Ostrom, Vincent. Phdn tich che dp vd suy ngdm 
sUphdt trien. Sdd., tr.l55. 
(4) Samuelson va Nordhaus. Kinh te hoc. Sdd., 
tr.ll94. 
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ngay c ia eon ngfldi va cd anh hfldng ldn 
de'n ddi sd'ng c i a hg. Mgt nha binh ludn 
My da tflng viet mgt each rat hinh tfldng: 
"Cfl dan thanh thi hien dai dfldc sinh ra d 
benh vien cdng, dfldc giao due trong 
trfldng phd thdng vd dai hgc edng lap, 
phan ldn thdi gian trong cudc sd'ng s i 
dung cdng eu giao thdng edng edng, thdng 
tin qua he thd'ng dien thoai bflu dien vd 
ban qud'c doanh, ud'ng nfldc may, x i ly rac 
thai qua he thd'ng x i ly d nhiem cdng 
cgng, dgc sach trong thfl vien nhd nfldc, 
di dao trong cdng vien, dfldc bao ve bdi cd 
quan cdng an, cflu hoa, ve sinh, cud! ddi 
thi chet trdng benh vien nhd nfldc, cd the 
con an tang trong nghia dia cdng"(5). 

2. Theo ldi giai thich trdng cud'n Bdch 
khoa todn thU chinh tri hgc cua Blackwell, 
cudn sach cdng eu chinh tri hgc dfldng dai 
quan trgng, quyen ldi c h i ye'u bao gdm 3 
kieu hinh thflc tdn tai: loai thfl nhi t , 
quyen ldi quy dinh ve phap Iuat (la quyen 
ldi phap dinh); loai t h i hai, ket qua hay 
mgt kieu trang thai thflc hflu dang binh 
thanh khi thflc hien quyen ldi phap dinh 
(la quyen ldi hien thflc); loai thfl ba, 
quyen ldi phfl hdp vdi yeu c iu dad dflc (la 
quyen ldi dao dfle) (6). Nhin chung, mdi 
hen quan ngi tai c ia 3 kieu quyen ldi 
tren chi ye'u the hien 3 phfldng dien: mdt 
Id, quyen ldi dao dfle la quyen ldi can ed 
trong trang thai ly tfldng, nd Id cd sd c ia 
ta't ca mgi suy tfl ve van de quyen ldi; hai 
Id, quyen ldi phap dinh la sfl che do hoa 
quyen ldi. Id hinh thai ch i ye'u eho sfl tdn 
tai cia quyen ldi, ludn dflng d vi tri trung 
gian gifla quyen ldi dao d ie va quyen ldi 
hien thflc, gifl vai trd mdi gidi; ha la, 
quyen ldi hien thflc Id sfl thflc hien cu the 
cua quyen ldi phap dinh, nd ddng thdi 
cung cd sfl ddng thuan vdi quyen Idi dao 
dflc, cai ma nd bieu hien la hanh vi thflc 
te cua ch i the quyen ldi. 

Tuy 3 loai hinh quyen ldi tren thudc 
vao cic t i ng thfl khac nhau, nbUng b i t 
luan la quyen ldi phap dinh, quyen ldi 
hien thflc hay quyen ldi dao dflc tbi deu 
cd mdt diem chung, dd la chflng nh i t 
thie't deu lien quan de'n van de tinh ddi 
tfldng c i a quyen ldi. Bat ky quyen ldi nao 
eung deu n h i m vao quyen ldi ve mdt sfl 
vat nao dd mdt each cu the, nhfl quyen tdi 
s in, quyen b i u e i , quyen hieu biet, v.v.; 
quyen ldi ma thdat khdi ddi tUdng eu the 
chi cd the tdn tai trong hinh thflc trflu 
tfldng, chfl khdng the tdn tai hien thflc 
dfldc. La ngfldi c h i trfldng tich cflc 
"thuyet tfl each", nha luat phap hgc 
dfldng dai nd'i tie'ng Milne chi rd: "Y nghia 
chinh c i a khai niem quyen ldi la tU each. 
Ndi anh ed quyen ldi hfldng mgt vat pham 
nao dd, tflc la ndi anh cd tfl each dfldc 
hfldng dung nd. Nhfl cd quyen bd phieu, 
quyen dfldc nhan tien dfldng lao, quyen 
gifl y kie'n ca nhan va cd quyen dUde tdn 
trgng rieng tfl gia dinh"(7). Tfl dd, cd the 
th iy r ing, mac dfl quyen ldi va tfl each cd 
mdi lien quan chat che vdi nhau, nhflng 
nd khdng chi ndi ve mgt thfl tfl each 
sudng, ma thflc chat la nh in manh mdt 
ngfldi nao dd ed tfl each dfldc hfldng dung 
"mdt vat pham nao dd". Ve diem nay, mdt 
nha cb i trfldng "thuyet tfl cich" khac -
Me Closkey cung eho th iy mdt each trflc 
tie'p, rd rang hdn. Trong cudn Quyin ldi, 
dng vie't: "Quyen ldi cbinb la cd quyen 
hdnh ddng, cd quyen tdn tai, cd quyen doi 
hdi. Thuye't quyen ldi ma chflng ta ndi tdi 

(5) Dan theo: Badun. Kinh te hgc thi trUdng. Nxb 
ThUdng vu a'n thU quan, 1985, tr . l55. 
(6) Bdch khoa todn thU chinh tri hgc cda Blackwell. 
Nxb Dai hpc Chinh tri - Phap luat Trung Quoc, 
tr.661. 
(7) Milne. Quyen lai cua con ngUdi vd tinh da dgng 
cua con ngUdi - trie't hgc nhdn quyen, Nxb Bach 
khoa toan thU Trung Quoc, 1995, t r . l l l . 
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dung ra Id ndi de'n sd hflu, thflc thi vd 
hfldng dung... Chung ta ndi den quyen ldi 
c ia chung ta la quyen ldi ddi vdi sfl 
hfldng thu (vi nhfl quyen Idi c i a sinh 
menh, quyen ldi c i a tfl do vd quyen ldi 
c ia hanh phuc), chfl khdng phai thfl 
quyen ldi gid'ng nhfl cic thfl e h i trfldng 
vdn thfldng mac sai l im khic, la "quyen 
ldi dfla vao... ma dfldc hfldng"(8). Mac du 
"thuye't tfl each" eung bi nghi ngd bdi cac 
hgc thuyet quyen ldi khac, nhflng viec 
phan tich mdi lien quan ndi tai khdng the 
chia cat dfldc dang tdn tai gifla quyen ldi 
va ddi tfldng la tfldng doi chuan xac. Neu 
nhfl quyen Idi rdi xa ddi tfldng, thi quyen 
ldi ndy nhat dinh se la thfl "vd rdng", sfl 
theo dudi c i a eon ngfldi doi vdi nd se Id 
mdt thfl phu hieu mang ndi dung, mue 
tieu va phfldng hfldng khdng eu the, tham 
chl trd thanh sfl bfla hen hao. 

Vay, rd't cudc, nhflng vat ed the trd 
thdnh ddi tfldng c i a quyen ldi dfldc quy 
dinh dfla tren y nghia nao? Theo nhflng 
ngfldi ch i trfldng "thuye't tfl each", khdng 
phai ba't ky sfl vat nao cung deu cd the 
trd thdnh ddi tfldng c i a quyen ldi, nhflng 
vat cd the trd thanh ddi tfldng c i a quyen 
ldi nha't thie't phai cd hai dae trflng ldn: 
thd nhdt, ngfldi khac khdng the cdng khai 
p h i nhan anh cd tfl each sd hflu mgt vat 
nao dd; thii hai, khi anh sd hflu mdt vat 
nao dd, ngfldi kh ic khdng the edng khai 
khien anh rdi vao tinh canb bat Idi hoac 
gap r ic rdi. Hai dae trflng nay dfldc the 
hien ro trong sfl diin giai c i a Milne: 
"Ne'u ngfldi khac cd the cdng khai p h i 
nhan anh ed tfl each dfldc sd hflu mdt vat 
nao dd, vi anh cd dfldc nd md ngfldi khac 
cd the edng khai lam eho anh rdi vad tinh 
canh bat ldi hoae lam eho anh gap phai 
r ic rdi, thi vat do se khdng the la vat ma 
anh ed tfl cich dfldc hfldng. Do vay, ndi 

"tfl each" chinh la "quyen ldi" la ra't phu 
hdp"(9). Tuy nhien, cflng chinh vi tinh 
chinh dang la diem nd'i bat c i a hai dae 
trflng ldn d tren, nen tinh chinh d ing nay 
cd lien quan chat che de'n viec ldm gi hay 
khdng lam gi c i a nhflng ngfldi khac. Do 
vay, dung nhfl Milne da ehi ra rang, 
"nhflng vat cd the trd thanh ddi tfldng c ia 
quyen ldi thi ehi gidi han b nhflng vat ed 
kha nang chiu anh hfldng c i a viec eon 
ngfldi chiu trach nhiem lam gi hay khdng 
lam gi ddi vdi nd. Khdng ai cd quyen dfldc 
hfldng sfl nghi ngdi vao mdt ngdy trdi dep 
hoac dfldc hfldng quyen sinh mdt dfla tre 
thien tdi. Cd dfldc nhflng thfl dd Id van 
may, chfl khdng phai Id tfl caeh"(10). 

3. O bd phan cd lien quan den vat 
pham edng, chung ta da ndi den dae diem 
cd ban c i a vdt pham edng la tinh phi dgc 
quyen va tinh khdng ddi khang; b nhflng 
bd phan cd lien quan de'n quyen ldi, 
chung ta lai phan tich hai dae trflng ldn 
bat huge phai ed la t inh ddi tfldng c ia 
quyen Idi vd nhflng sfl vat cd kha nang 
trd thanh ddi tfldng c i a quyen Idi. Ne'u 
dem so sanh hai dae diem ed ban c i a vat 
pham edng vdi hai dae trflng c i a nhflng 
vat ed the trd thanh ddi tfldng quyen ldi, 
chung ta d i dang nhan thay vat pham 
edng vfla khdp hay phu hdp vdi nhflng 
dae trflng c i a dd'i tfldng eua quyen ldi. 
Xet ve vat pham cdng, ra't nhieu ca nhan 
cd tfl each ehinh dang dfldc eung hfldng 
dung nd. Ne'u cd mdt luc nao dd ed ai day 

(8) Mc Closkey. "Quyen ldi". Tap san Triei hoc, so 
15 (1965), t r . l8 . Trich d i n tfl Beauchamp, T.L: 
Ludn ly hgc triei hgc. Nxb Khoa hoc xa hoi Trung 
Quoc, 1990, tr.292. 
(9) Milne. Quyen lgi cua con ngudi vd tinh da dgng 
cua con ngUdi - trie't hgc nhdn quyen. Sdd., t r . l l l . 
(10) Milne. Quyin lgi cua con ngudi vd tinh da 
dgng cua con ngUdi - triet hgc nhdn quyen. Sdd. 
tr . l l2. 
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dung phfldng thflc nao dd de ngan cam ai 
do hfldng dung vat pham cdng, thi ngfldi 
do da xam pham quyen Idi c i a ngfldi 
khac, vd dd la viec lam khdng chinh dang 
doi vdi ngfldi khac a'y. Dd vay, ddi vdi vat 
pham cdng, ro rang chung ta ed the coi nd 
la vat hgi d i pham chat de trd thanh ddi 
tfldng cia quyen ldi. Dfldi day chung ta se 
phan tich sau hdn nhflng dae diem cu the 
cua vat pham cdng khi dat nd trong tfldng 
quan vdi v in de quyen ldi, de mdi lien 
quan ngi tai gifla vdt pham cdng va 
quyen ldi cang trd nen rd rdng hdn. 

Thd nhdt, quyen hudng dung vgt phdm 
cong la ndi dung quan trgng cua quyin 
ldi cd bdn. 

Ve quyen ldi, mgi ngfldi dfla ra sfl 
phan Idai quyen Idi flng vdi cic ddi tfldng 
khac nhau, nhfl quyen tham ehinh, quyen 
binh ddng, quyen hieu bie't, quyen tfl do, 
quyen phat trien, quydn dfldc giid due 
v.v, nhflng dieu c in phai xet den la, cic 
loai quyen ldi ed lien quan de'n vat pham 
cong lai ciu thanh ngi dung quan trgng 
cua quyen ldi ed ban. Cho du vat phim 
cong la cai cd the dung chung dfldc, dieu 
do c6 nghia la b i t cfl ai cung cd the coi viec 
cung chia se hfldng thu vat pham cdng la 
quyen ldi cd ban c ia minh; nhflng ddi vdi 
vat pham cdng, bat cfl ai cd dfldc vat pham 
cong thi ve ed ban chfla han da cd quyen 
chie'm hflu nd, ma chi cd quyen dfldc s i 
dung nd. Mgt qud'c gia chi cd the bao dam 
cho cong dan c ia nfldc minh ed quyen 
dfldc dung vat ph im edng tren lanh thd 
cua minh, chfl khdng the dam bao eho hg 
quyen dfldc hfldng vat pham edng tren 
lanh thd nfldc khac. Dd la sfl thflc ed ban 
nha't. Nhflng dieu dang ehu y la, eho du 
quyen ldi c ia mgt ngfldi ve vat pham 
cong tren thflc te eung la quyen ldi c ia 
con ngfldi, nhflng khdng phai Id quyen ldi 
<16c quyen, ma la quyen ldi khdng dgc 

quyen. Thflc chit , khi mdt ngfldi cd quyen 
dfldc hfldng vat pham cdng, tbi eung cd 
nghia Id anh ta ban tang cho ngfldi khac 
quyen cung dfldc hfldng. 

Ve van de c i nhan bao ve quyen ldi 
c ia minh, nba luan ly hgc Friedrich 
Paulsen d Dfle tflng cd doan luan ban vd 
cung dae sic. Ong ndi: "Ne'u nhfl ai dd cbo 
phep ngfldi khac can thiep vao quyen ldi 
c ia anh ta md khdng chd'ng lai dfldi gdc 
do phap luat, thi trong pham vi nay anh 
ta da lam suy yeu bflc binh phong ma xa 
hdi da xay dflng len de chd'ng lai sfl phi 
nghia. Mdi mdt hdnh vi phi nghia khdng 
cbi n h i m vao e i nhan tdi, ma cdn nhim 
vdo toan bg che do phap luat, neu nhfl 
cho phep hanh vi nay khdng hi trflng 
phat, thi sflc manh c ia che do phap luat 
dung de chd'ng lai sfl phi nghia se bi suy 
yeu. Sfl phuc tung ngoan ngoan hay sfl 
hen nhat se ddn de'n viec phat sinh hanh 
vi phi nghia va sfl b i t chfldc cai phi nghia 
a'y; nd cung du dd nhflng ngfldi vd'n trfldc 
day do sd hi triing phat md khdng dam 
hanh ddng se gay tdi ac, tao nen sfl nguy 
cip cho quyen ldi chung. Mdt xa hdi cd 
phip luat cung gid'ng nhfl mdt con de. 
Nghia vu ddi vdi xa hgi ddi hdi mgi ngfldi 
ehu y de'n tiing vet ran nflt nhd vd ngan 
chan sfl lan toa c ia nd. Do vay, tren con 
de ngan ddng nfldc lu phi nghia dang dang 
trao, b doan de ma minh phu trich quan 
ly, lam sao de nd khdng xuit hien vet nflt 
trong pham vi quyen ldi c ia minh, dd 
eung la nghia vu c ia mdi thdnh vien"(ll). 

Ro rang, y ma Paulsen mud'n diin dat 
la thanh vien trong xa bdi phai bao ve 
quyen Idi c i a minh, dd khdng cbi la dieu 
kien de bao ve sfl sinh tdn vd phat trien 
c ia minh, ma cdn Id dang bao ve ldi Ich, 

(11) Xem: Friedrich Paulsen. He thdng ludn ly hgc. 
Nxb Khoa hpc xa hpi Trung Quoc, 1988, tr.531. 
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phap luat va ehinh nghia c i a ca mdt xa 
bdi, la dang bao ve ldi ieh c i a mgi ngfldi. 
Nhflng, quan diem tren c i a Paulsen cung 
cd sfl ban cbe'. Dd la, dng khdng thay r i n g 
viec c i nhan Ifla chgn phfldng thflc mang 
tinh dde quyen de bao ve quyen Idi c i a 
minh ehi la mdt khia canh c i a van de 
quyen ldi, mat quan trgng khac c i a van 
de ldi ich lai la tinh khdng dde quyen. 
Can phai thay rang, trong nhflng van de 
ed lien quan de'n vat pham cdng, ne'u ca 
nhan Ifla chgn thai do mang tinh ddc 
quyen thi anh ta lai khdng phai la dang 
bao ve quyen ldi c i a ngfldi khac, bao ve 
ldi ich, phap luat va chinh nghia trong xa 
hdi, md ngflde lai, dang xam pham quyen 
ldi c ia ngfldi khic, xam bai de'n ldi ieh, 
phap luat va cbinh nghia c i a xa hdi. 

Thd hai, cung cdp quyin dUdc hudng 
vgt phdm cdng la hien phdp quan trgng 
dexod hd sU hdt hinh ddng. 

Quyen dfldc hfldng dung vat pham cdng 
ed dfldc bao dam hay khdng Id thfldc do 
quan trgng de xem xet quyen ldi ed ban cd 
dfldc bao dam hay khdng; do vay, day la 
van de mau chd't de khdi day d mdi c i 
nhan cam giic bat binh dang nhat. Cflng 
la con ngfldi, tai sao lai van cd cam giic 
bat binh ddng nay? Gd ngfldi quy ke't la 
van de giao due, cd ngfldi lai coi la van de 
tam ly, nhflng nhin sau xa hdn, dd la van 
de ve mdi quan he mat thie't gifla ca nhan 
vdi vat pham cdng. Khi mdt ngfldi da 
nhan thay quyen ldi c i a minh nhflng 
khdng dfldc hfldng nd, d anh ta chic chin 
se sinh ra cam giac bat binh dang. Ve 
mat s i dung, vat pham edng Id cai mang 
tinh phi ddc quyen, dieu nay cdng lam 
cho mdt sd' ngfldi khdng the ed quyen 
dfldc hfldng dung nd nay sinh cam giac 
b i t binh dang. Hdn nfla, ehi khi gianh 
dfldc quyen hfldng dung nd mdt cich 
chmh ding, thi cam giac bat binb dang 

c i a eon ngfldi mdi cd the dfldc xoa bd cl 
mflc do nhat dinh. Cho du giao due va tri 
lieu tam ly cd the ddng vai trd nhat dinh, 
nhflng xet de'n eung, chung khdng the 
duy tri hieu qua lau ddi. Bien phap hflu 
hieu de xoa di cam giae bat binh dang do 
vat pham cdng gay ra la nhanh chdng 
mang lai eho mgi ngfldi quyen dfldc hfldng 
vat pham edng. 

Trong xa hgi phong kie'n vdi dae trflng 
la che do dang ca'p, ra't khd de ndi dfldc ve 
quyen hfldng vat pham edng tren binh 
dien rgng. Dae quyen phong kien qua 
nhieu, che' do dang cap tham nghiem, sfl 
trdi budc c i a hdi dodn va bflc tfldng thue 
quan lam cho bat binh dang c i a toan bg 
xa hdi dat den dinh diem, tham chi lam 
can trd nghiem trgng den sfl phat trien 
kinh te' va tie'n bd xa hdi. Ve khach quan, 
vi con ngfldi b trong tinh t rang khdng cd 
quyen dfldc hfldng vat pham cdng dan 
de'n cam giac bat binh dang thi cam giac 
a'y cung thfldng dat de'n cflc diem. Trong 
xa hdi phong kie'n Trung Qud'c, ndng dan 
ludn dflng day khdi nghia va khau hieu 
thfldng gap nhd't la "chia deu", "khdng 
phan biet giau ngheo, khdng phan biet 
sang hen". Dieu nay da phan i n h rat ro 
cam giae bat binh dang cflc ldn c i a ngfldi 
dan lue dd. Che do phong kie'n la che' do 
thie'u sfl binh dang, mgt khi cd Iflc Ifldng 
mdi tien nhap vao xa hgi, thi sfl giai the 
va tan vd c i a xa hdi phong kie'n se trd 
thanh td't ye'u c i a lieh s i . 

Khi cdn tre, C.Mac tham gia tranh 
luan ve Iuat an trdm gd rflng, dng cd' gang 
ddi lai quyen Idi dfldc nhat cay dd va canh 
khd b trong rflng eho ngfldi ngheo, ddng 
thdi coi dd la quyen Idi ma ngfldi ngheo 
c in dfldc hfldng(12). Lue dd, sd di C.Mic 

(12) Xem: C.Mac va Ph.Angghen. Todn tap, t . l . 
Nxb Nhan dan, ban tie'ng Trung, tr.135-181. 
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tham gia vao tranh luan nay eh i ye'u la 
vi ong da nhay cam nhan th iy quyen ldi 
dfldc nhat cay dd vd canh khd trong rflng 
khdng chi thudc ve ngfldi gidu. Cho dfl 
vin chfla ed quan niem ve vat pham cdng, 
nhflng C.Mac da giae ngd dfldc quyen ldi 
nhat cay dd va canb khd ndy la khdng 
mang tinh dgc quyen, ca ngfldi ngheo ldn 
ngfldi giau deu cd quyen; hdn nfla, viec 
nha nfldc thdng qua phap luat tfldc doat 
quyen ldi nay c i a ngfldi ngheo la viec lam 
khong cdng ehinh. Chinb xuat phat tfl 
diem nay, C.Mic da phat hien va lam 
sang to ban chat giai cap c i a xa hdi tfl 
ban ehi nghia. •:". 

Charles Alexis de Toequeville, hgc gia 
ndi tieng ngfldi Phap da tflng ndi: "Khi 
bit binh dang la luat le phd bie'n c ia xa 
hgi, thi sfl b i t binh dang du Id lieu nh i t 
cung se khdng hi mgi ngfldi de y; nhflng 
khi ta't ca mgi ngfldi g in nhfl dat tdi mflc 
do binh dang, thi du ehi mdt chut bat 
binh dang nhd eung cd the khien ngfldi ta 
kho md chap nhan. Do vay, con ngfldi 
ngay cang binh dang, thi mong mud'n 
dfldc binh ddng se ngay cang khd md 
dfldc dap flng"(13). Gd the thay r ing, theo 
Toequeville, binh dang va b i t binh dang 
khong phai la tdn tai hien thflc, dd chang 
qua chi Id cam giac c ia eon ngfldi ma 
thoi. Ky thflc, chd du binh dang va bat 
binh dang ed lien quan nhat dinh vdi cam 
giac cia con ngfldi, nhflng khi ngfldi da 
trang cd quyen ldi dfldc nhan ed hdi giao 
due td't md nha nfldc eung cap, cdn ngfldi 
da den lai khdng dfldc hfldng quyen ldi 
nay, thi ddi vdi nhflng ngfldi da den theo 
duoi quyen ldi binh dang ay, cam giae bat 
binh dang chic chin se khdng chi Id van 
de cia cam giae, ma cdn Id mdt tdn tai 
hien thflc. Dd la ly do de da sd' ngfldi da 

den cho r ing c in phai theo dudi quyen ldi 
binh dang vdi nhflng van de ed lien quan 
den vat pham cdng, ne'u khdng vi the thi 
hg da khdng phai miet mdi theo dudi nhu 
vay. G.Mae da tflng chi rd: "Con ngfldi 
khdng chi dau tranh de sinh tdn, ma dau 
tranh de hfldng tbu, de tang cUdng sii 
hfldng tbu c ia minh, vflt bd nhflng hfldng 
thu cip thap de chuan hi eho sfl hfldng 
thu cao cap hdn"(14). Xet ve cd ban, con 
ngfldi dang d trong sfl theo dudi quyen 
sinh tdn, quyen hfldng thu, quyen phat 
trien, thflc hien sfl tdn nghiem va gia tri 
ngfldi, ddng thdi d in d in xoa bo cam giac 
bat binh dang c i a cbinb ban than minh. 

Thii ha, siC trd giup cua phdp lugt Id 
con dudng quan trgng de phuc hoi hay 
thUc hien quyin dUdc hUdng vdt phdm 
cdng cua cdng ddn. 

"Khdng cd trd giup se khdng cd quyen 
ldi". Dieu ma eau ndi quen thudc cia 
phap luat nfldc Anh mud'n the hien Id mdi 
quan he khdng the chia re gifla quyen ldi 
vd sii trd giflp. "Sfl trd giflp d day thdng 
thfldng la chl sfl trd giflp c ia phap luat, 
la thdng qua phfldng thflc phap luat va 
"phfldng thflc tfldng tfl phap Iuat" de giai 
quye't xung dot quyen ldi. Nhin tfl gdc do 
ke't qua, trd giup ngbia Id giai quye't xung 
dot hay vfldng mic. Id thdng qua trinh tfl 
trd giup lam eho nhflng quyen ldi cd lien 
quan dfldc khdi pbuc hay thflc hien. Neu 
mdi Idai quyen ldi deu cd the van hanh 
theo quy dao rieng c ia minh thi hien 
nhien khdng c in phai trd giflp; nhflng 
ne'u viec thflc hien quyen ldi mdt each hdp 

(13) Charles Alexis de Toequeville. Bdn vi ddn chu 
d My (quyen ha). Nxb Thiidng vu a'n thU quan, 
1992, tr.670. 
(14) C.Mac va Ph.Angghen. Todn tap, t.34. Nxb 
Nhan dan, ban tie'ng Trung, tr . l63. 
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phap lai hi can trd tfl cic mat kh ic nhau 
c ia xa hdi, thi viec thflc hien sfl trd giup 
de loai bd can trd dd Id dieu can 
thiet"(15). Xet ve ban chat c i a vat pham 
edng, quyen dfldc hfldng vat pham edng 
phai la quyen ldi chinh dang c i a cdng 
dan trong mdt qud'c gia. Nhflng tren thflc 
te', quyen dfldc hfldng vat pham cdng lai 
khdng phai la cai phat sinh tfl nhien, md 
can phai thdng qua sfl phan dau khdng 
ngflng c i a con ngfldi de gianh lay nd. Id 
eii gan lien vdi sfl trd giup c i a phap luat. 

Trat tfl hien thflc c i a mdt xa hdi Id 
trang th i i dfldc xac lap, hinh thanh vdi 
phfldng thflc phan phoi quyen ldi vd 
nghia vu nhat dinh; do vay, xung dot 
xung quanh quyen ldi va ldi Ich khdng chi 
xam hai den ca the c h i the, md cdn t i e 
ddng de'n ca trat tfl xa hdi vd'n ed. Khi 
xung dot ngdy cang manh liet, chinh p h i 
se phai dung de'n phap Iuat hay nhflng 
quy pham khac de kiem cbe' xung dot, gifl 
trat tfl xa hdi. Thdng qua phap luat, nha 
nfldc ngan chan xung dot cd lien quan 
de'n sfl "xam hai quyen ldi" nham khdi 
phuc lai trang thai vd'n cd c i a quyen ldi, 
do la can cfl Iy luan c i a sfl trd giup phap 
luat. Nhflng khi khdng the ed sfl ddng 
thuan ve quyen dfldc hfldng vat pham 
cdng md xuat hien xung dot quyen ldi, thi 
phai s i dung bien phap cfldng che de bid 
dam quyen ldi hdp phap c i a da so' cdng 
dan. Day la mdt ngi dung quan trgng c i a 
sfl trd giup luat phap. Trong qua t nnh 
khdi phuc hay thflc hien quyen dfldc 
hfldng vat pham cdng c i a edng dan, 
khdng the d inh gia thap vai trd trgng 
ye'u c i a sfl trd giup luat phip . 

Thii tu, hdo ddm quyen con ngUcfi 
khdng phdi theo y nghla trdu tUdng, md 
xd hgi hdt huge phdi cung cdp vgt phdm 

cdng mdt cdch tUdng xiing vdi quyen con 
ngudi thi mdi cd the thiic sii hdo dam viec 
thiic hien quyen con ngUcfi. 

Mc Closkey, nha ludt hgc ngfldi Anh 
dfldng dai ndi: "Cho du quyen con ngfldi 
la quyen ldi c i a ea nhan, the nhflng, nd 
lai dfldc ban tang cho ta t ca mgi ngfldi va 
trach nhiem c i a xa hdi Id dung sflc manh 
phap luat de dam bao ed eau c i a nhflng 
quyen Idi nay trong eung cgng ddng. Do 
vay, quyen eon ngfldi trfldc he't la n h i m 
vao xa hgi chfl khdng phai la nhdm vao 
quyen Idi eua ea nhan nao. Trong cac 
nfldc hien dai, trach nhiem nay trflc tie'p 
la c i a nha nfldc, nd da xay dflng mgt thfl 
nghia vu nghiem ngat va dae biet, t i e Id 
thfl quyen Idi ma nha nfldc cd trach 
nhiem phai bao dam va khdng dfldc phep 
ph i hoai hay coi nhe"^16). 0 day, Mc Closkey 
da ehu trgng tdi mdi lien quan gifla quyen 
con ngfldi va xa hgi. Tuy thay dfldc trach 
nhiem ma chinh p h i can dam nhiem 
trong qua tr inh thflc hien nhan quyen, 
nhflng dng lai thieu sfl phan tich cu the 
ve viec lam the nao de ehinh p h i ed the 
bao dam nhan quyen. Tren thflc te, ne'u 
nhfl ed the md xe ch ic nang nay c ia 
chmh p h i , thi de ddng nhan thay ring, 
mdt trong nhiJng cdng viec quan trgng 
md nha nfldc can phai lam chinh la b chd 
eung cap vat pham edng. Nhd nfldc huge 
phai nd Iflc eung ca'p vat pham edng 
tfldng xflng vdi nhan quyen, vi khdng ed 
vat pham edng nhd't dinh lam dam bao 

(15) Trinh Lieu Nguyen, VUdng Nhan Bac. Gidnh 
lay quyen lgi thdn thdnh - bdn chung vi quyen lgi 
vd sU trg giup no. Nxb Nhan dan Sdn Dong, 1998, 
tr.349. 

(16) D i n theo: Tham Ton Linh, Hoang Nam Tham. 
Thuyet nhdn quyen hgc phuang Tdy (quyen ha), 
Nxb Nhan dan Tii Xuyen, 1994, t r . l40. 
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thi mdt so' quyen eon ngfldi ne'u cd mud'n 
thflc hien eung se mdi mai khdng the 
thflc hien dfldc. Vi du, quyen sinh tdn la 
mgt quyen ldi cd ban c i a eon ngfldi, 
nhflng neu nhfl d mdt mflc nhat dinh, nha 
nfldc khdng the eung cip vat pham cdng 
tfldng flng vdi nd, nhfl nha d edng cdng, 
da't cdng, bien phap bao an chung, che' do 
phuc ldi cdng edng va nhflng edng trinh 
cong cgng, thi quyen sinh tdn c ia eon 
ngfldi chic chin se hi uy hiep. Mdt vl du 
khac, trong xa hdi hien dai, ngfldi ta 
nha'n manh de'n quyen dfldc giad due phai 
la quyen ldi cd ban c i a eon ngfldi, song 
neu trong xa hgi lai thieu mdi trfldng 
dfldc giao due (dae biet Id d i trfldng edng 
lap), thi se rat khd thflc hien dfldc quyen 
ldi nay, neu cd thi eung khdng dfldc dam 
bao toan dien. Ngdy- nay, Trung Qud'c ra 
sflc tdng cfldng xay dflng trfldng tieu hgc. 
y nghia thflc chi t c i a viec dd la d chd 
cung cap sfl bao dam mdt each chac chan 
cho dai da so' tre em ngheo cd quyen ldi 
dfldc giao due. 

Nhfl da ndi d tren, G.Mae da tflng hie 
bo mgt each gay gi t hien tfldng bat binh 
dang khi ngfldi ngheo trong xa hgi tfl ban 
chu nghia khdng dfldc hfldng thu quyen 
ldi nhat cay dd va cdnh khd. Vi du ndy 
ciing da cung cap mgt y tfldng tie'n bd Id, 
mgt chinh p h i cd ndng lflc cung cap so' 
Ifldng Idn vat ph im edng, nhflng lai 
khong cung cap hoac bao dam quyen ldi 
Cling dfldc hfldng dung c i a so ddng ca 
nhan, thi dd Id sfl tfldc doat nhan quyen 
cflc ky da man. Ph.Anghen da tflng ehi rd 
dae trflng cung cap vat pham edng c ia 
nha nfldc. Trong Chd'ng Buyrinh, dng 
vidt: "6 day, v in de chi b chd xic dinh 
mgt sfl that: kh ip mgi ndi, sfl thd'ng tri 
chinh tri deu Iiy viec thflc hien mdt chflc 

nang xa hdi nao day lam cd sd, ma sfl 
thd'ng tri cbinh tri ehi dfldc duy tri khi 
thflc hien chflc nang xa hdi ndy c ia nd. 
Bat ke cbinh p h i chuyen che d Bosi va 
An Do hflng thinh hay suy thoai nhieu 
hay It, thi mdi mdt chinh p h i ehuyen che 
deu hieu rd r i n g thdi ky d iu nd ldm tdng 
quan tfldi tieu t h i y ldi, ma tai day, neu 
khdng ed tfldi tieu thi se khdng the cd 
ndng nghiep. Ghi cd ngfldi Anh van minh 
mdi coi thfldng diem nay khi tdi An Do; 
hg bd mac cho kenh dao va dap nfldc hi 
hdng, va vi the', tdi nay, do chu ky nay 
sinh mat mua va nan ddi, cudi cflng hg 
mdi phat hien ra rang minh da coi thfldng 
mdt hdnh ddng duy n h i t cd the lam cho 
viec thd'ng tri c i a hg d An Do (gid'ng nhfl 
nhflng tien bdi c i a bg da thd'ng tri trfldc 
day) It nha't cung mang mdt tinh hdp ly 
nha't dinh nao dd"(17). Cbinb vi vay, viec 
cung cip vat pham cdng Id mdt trong 
nhflng chflc nang quan trgng c ia nha 
nfldc. De cdng dan c ia mdt nfldc dfldc 
hfldng thu vat pham edng ma nha nfldc 
eung cap, quyen dfldc hfldng thu ay phai 
trd thanh ndi dung ed ban c ia nhan 
quyen. Tfl thdi can dai de'n nay, cugc sd'ng 
c ia con ngfldi, bao gdm sfl van hanh bien 
thflc c i a quyen ldi, da bieu hien khuynh 
hfldng ngay cang le thude vao nha nUdc. 
Vi the, nha nfldc se phai cd nghia vu 
nhieu hdn de dam bao chic chin ring, 
trong xa hdi, se tdn tai mdt thfl he thdng 
quyen ldi hdp ly. • 

Ngifdi d ich: ThS. TRAN THUY NGOC 
(TrUdng Bgi hgc Khoa hgc Xd hdi 

vd Nhdn vdn, Dgi hgc Qud'c gia Hd Ndi) 

(17) Tuyen tap Mdc - Angghen, Q.3, Nxb Nhan 
dan, 1995, tr.523. 
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