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Bao ho quyén so hitu tri tu¢ doi
véi céc tri thuc truyén thdng théng qua
dbi tugng sang ché la mot cong cu
phap ly quan trong trong viéc bao vé
va ngan chan nhirng hanh vi xdm pham
dén tai san cua cong dong ban dia. Tuy
nhién, viéc bao ho nay dang phai doi
mat véi nhirng thach thac phap Iy tor
tinh dac thu cua tri thac truyén théng
v véan de can bang loi ich cong dong
doi voi céc sang ché c6 nguon goc tir
nguon tri thirc nay. Bai viét nghién cau
thuc trang phap luat va nhiing thach
thizcc phap Iy trong bao ho sang ché cé
ngudn gdc tir tri thirc truyén théng véi
viéc chia sé loi ich cong dong. Tir do,
dé xuat cac giai phap dam bao can
bang loi ich cong ddng ban dia trong
bao ho sang ché cd ngudn gbc tir tri
thire truyén thong tai Viét Nam.

Tir khoa:
Bao ho, sang ché, tri thuc truyeén
thong, thach thac phap ly, cong dong.

Traditional knowledge plays a vital
role in the economic and cultural life of
nations today. Therefore, the protection of
intellectual property rights for traditional
knowledge through patents serves as a

crucial legal mechanism to safeguard
indigenous ~ communities'  intellectual
property and prevent unauthorized

exploitation. However, the uniqueness of
traditional knowledge and the problem of

weighing  community  interests  for
inventions originating from this source of
knowledge present significant legal

challenges to this protection. This article
examines the legal situation and evaluates
the difficulties in preserving inventions
that come from traditional knowledge
while taking into account the interests of
the community. Based on this, it suggests
ways to protect inventions that come from
traditional knowledge in Vietnam while
also balancing the interests of indigenous
communities.
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1. Pt van dé

Tri thire truyén thong (TTTT) Ia tong hoa céc kién thuc, ki nang duoc phat trién
trén cac linh vuc vin hoa, khoa hoc va ki thuat c6 tinh ké thira va phat trién qua nhiéu
thé hé tao nén maot phan gia tri vé van hoa va tinh than cua cong ddng ban dia’. Gia tri
ma cac TTTT mang lai ngay cang dugc khang dinh trén nhiéu khia canh, chi riéng tri
thire v& y hoc ¢d truyén di c6 vai tro rat Ién trong viéc hd trg chan doan va diéu tri
bénh nhan covid toan ciu®. Hién nay, hé thdng phap luat s¢ hitu tri tué (SHTT) qudc té
va tai cac qudc gia dang duoc ky vong 1a mot cong cu bao ho hitu hiéu cho cac ddi
tuong TTTT theo ca ba nhém quyén SHTT (quyén tac gia, quyén s& hiru céng nghiép
va quyén ddi véi gidng cay trong). Trong d6 bao ho quyén so hitu cdng nghiép ddi véi
sang ché ¢ ngudn gdc tir TTTT dang duoc wu tién lua chon bai tiém ning thuong mai
va kha nang bao vé, ngan chin bén tha ba sir dung tri thirc d6 mot cach bat hop phéap.

Tuy nhién, xuat phat tir tinh dac thi cia TTTT nhu dugc sang tao tap thé, mang
tinh truyén khau va phat trién lién tuc theo thoi gian dan dén hé thong SHTT hién hanh
chua tuong thich véi cac d6i twong TTTT, diéu nay dit ra nhitng thach thic rat 16n vé
mat chinh sach nhu: viéc xac dinh tu cach chu thé cua cong ddng ban dia trong sang
ché; TTTT khong dap tmg dugc cac diéu kién bao ho sang ché; viéc lam dung doc
quyén cua sang ché gay can tro viéc tiép can TTTT; va van dé chia sé lgi ich cho cong
ddng ban dia chua dam bao®. Vi vay, viéc nghién cau thuc trang phap luat SHTT hién
hanh vé bao ho sang ché va giai quyét cac thach thirc phap 1y dat ra trong méi quan hé
can bang vé loi ich voi cong déng ban dia co y nghia rat can thiét d6i véi Viet Nam
hién nay. Trong khudn khd nghién cuiu, tac gia chi tiép can ddi twong TTTT vé bai
thudc ¢o truyén (maot hinh thirc caa Y hoc ¢b truyén) xuat phat tir tinh phd bién trong
c4c sang ché da duoc cap tai Viét Nam, cling nhu gi tri, tiém ning ma loai TTTT nay
mang lai.

2. Thuc trang phap luat vé bao h sang ché co6 ngudn goc tir tri thirc truyén théng
tai Viét Nam

Quy dinh vé bao ho quyén SHTT cac ddi twong c6 ngudn gdc tir TTTT tai Viét
Nam hién nay con kha méi mé. Tai thoi diém Luat SHTT ndm 2005 méi ban hanh

L WIPO, TraditionalKnowledge, https:/Ammw.wipo.int/tk/en/tk/#20 cultural%200r%20s spiritual%20identity, truy
cap ngay 20/4/2025.

2 Gopalakrishna Pillai GK (2021), Traditional Medicine and COVID-19, J Ayurveda Integr Med, Jul-
Sep;12(3), https://doi.org/10.1016/j.jaim., truy cap ngay 20/4/2025.

3 Tran Kién (2020), S xung dét giiFa quyén con nguoi va quyén sé hau tri tué: Tidp can tir triét ly phéap
lugt va thyec tién phap Iy, sach chuyén khao, NXB Dai hoc Qudc gia Ha Noi, tr. 231-246.
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khéng c6 quy dinh truc tiép bao ho cac d6i twong TTTT ma cha yéu duoc tiép can gian
tiép théng qua hinh thac bao ho quyén tac gia ddi vai cac loai hinh tac pham van hoc,
nghé thuat dan gian tai Piéu 3 Luat SHTT niam 2005 thong qua cac hinh thtrc nhu:
truyén (vi du nhu truyén cé tich dan gian TAm Cam, Thach Sanh...); 4m nhac truyén
théng (quan ho Bic Ninh; cong chiéng Tay Nguyén): san pham nghé thuat do hoa, hoi
hoa, diéu khic (tranh dan gian Pong Ho; tranh lang Sinh)... Tai Thong tu s6 01/2007/
TT-BKHCN huéng dan thi hanh Nghi dinh s6 103/2006/ND-CP ngay 22/9/2006 cua
Chinh phii quy dinh chi tiét va huéng dan thi hanh mot s6 diéu ciia Luat SHTT vé s
hitu céng nghiép da c6 quy dinh noi dung bo sung d6i véi don dang ky sang ché lién
quan dén ngudn gen hoic TTTT tai Piéu 23.11. Tuy nhién, quy dinh nay chi tiép can
mét cach han ché vé noi dung minh bach ngudn gdc sang ché tir TTTT trong giai doan
nop don ding ky sang ché.

Hién nay, Luat SHTT niam 2005 stra d6i, bd sung nim 2009, 2019 va 2022 (goi l1a
Luat SHTT nam 2005) tiép can quy dinh vé bao ho sang ché ¢ nguon géc tir TTTT
tryc tiép trong cac noi dung: Quyén ding ky sang ché c6 ngudn géc tir tri thic truyén
théng vé ngudn gen (Picu 86); huy bo hiéu luc van bang doc quyén sang ché dugc tao
ra duwa trén ngudn gen hoic tri thic truyén thong vé ngudn gen (Piéu 96); yéu cau bod
sung tai liéu thuyét minh d6i véi don dang ky sang ché c6 ngudn géc tir tri thirc truyén
théng vé ngudn gen (Piéu 100); cin cir tir chdi cip vin bang bao ho sang ché khdng
boc 16 hoac boc 16 khdng chinh xac vé ngudn géc cua tri thac truyén thdng vé nguon
gen (Piéu 117). Nhiing quy dinh méi nay duoc danh gia twong thich vai cac cam két
qudc té vé SHTT ma Viét Nam Ia thanh vién véi yéu cau céc tiéu chuan bao ho ngay
cang cao nhu Hiép dinh D4i tdc Toan dién va Tién bo xuyén Thai Binh Duong
(Comprehensive and Progressive Agreement for Trans-Pacific Partnership - CPTPP),
hay Hiép dinh thuong mai ty do Lién minh chau Au-Viét Nam (European-Vietnam
Free Trade Agreement - EVFTA. Tuy nhién, cic quy dinh bao ho sang ché hién hanh
chi d& cap truc tiép déi tugng “tri thire truyén thdng vé ngudn gen™ céc sang ché khac
c6 ngudn gbc tir TTTT (phd bién nhat cac sang ché tir cac bai thudc co truyén) khong
dugc hudng dan cy thé ma duoc &p dung chung nhu quy dinh vé bao ho bang doc
quyén sang ché thong thuong. Dé danh gia thuc trang bao ho sang ché c6 nguon géc tir
TTTT tai Viét Nam mot cach toan dién tac gia tiép can dua trén cac quy dinh cu thé
trong Luat SHTT nam 2005 nhu sau:

* Tri thae truyén thdng vé ngudn gen 13 su hiéu biét, kinh nghiém, sang kién cua ngudi dan dia phuong vé
bao ton va sir dung ngudn gen, xem khoan 28, Diéu 3, Luat Da dang sinh hoc nim 2008.
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Thet nhdt, vé& cha thé c6 quyén ding ky bao ho sang ché. Hién nay, chu thé cé
quyén dang ky sang ché c6 ngudn géc tir TTTT duoc ap dung chung theo quy dinh tai
Diéu 86 Luat SHTT niam 2005, bao gobm: TAc gia truc tiép tao ra sang ché; T6 chuc, ca
nhan dau tu kinh phi, phuong tién vat chat cho tac gia. Biém mai trong quy dinh nay
bd sung thém dbi twong td chire, ca nhan duoc giao quan Iy TTTT vé ngudn gen theo
hop ddng tiép can ngudn gen va chia sé loi ich cling dugc phép ding ky bao ho bang
doc quyén sang ché®. Tuy nhién, quy dinh bao ho sang ché ddi véi TTTT thuong kho
xac dinh chinh xac “tic gia tryc tiép tao ra sang ché” vi tinh dic thu cua cia TTTT
thudng duoc sang tao tap thé va luu truyén qua nhiéu thé hé nén cong dong ban dia
khong dugc xac dinh 1a dong tac gia cua sang ché nay. Nhu truong hop bai thuée tam
ctia ngudi Dao d6 do cong dong ngudi Dao do & Sapa sang ché ra tir cac loai thao
dugc dia phuong, duge luu truyén qua nhiéu thé hé dé chira bénh xwong khép va hd
trg phuc hdi sicc khoe cho phu nir sau sinh, vi vay viéc xac dinh “tac gia truc tiép sang
tao” ra bai thudc nay 1a diéu khong dé dang.

Ther hai, vé diéu kién bao ho sang ché. Bé mot doi twong TTTT duoc cap bang
doc quyén sang ché, sang ché nay can dap tng diéu kién chung tai Diéu 63 Luat SHTT
nam 2005 vé tinh mai, trinh do sang tao va kha nang ap dung céng nghiép, cu thé:

(i) Piéu kién vé tinh moi cua sang ché. Puoc quy dinh tai Piéu 60 Luat SHTT
nam 2005 theo d6 sang ché c6 tinh méi néu khong thudc trudong hop “a. Bi boc 16 cong
khai duéi hinh thic st dung, mé ta bang van ban hodc bat ky hinh thic nao khéc &
trong nudc hoic ¢ nudc ngoai ...”; hoic da “b. Bi boc 10 trong don ding ky sang ché
khac c6 ngay nop don hoic ngay wu tién sém hon nhung duoc cong bb vao hoic sau
ngay nop don hoic ngay uu tién ciia don dang Ky sang ché d6”. Quy dinh nay ciing
duoc hudéng dan cu thé tai khoan 5, Diéu 16 Thong tu s6 23/2023/TT-BKHCN Vé diéu
kién tham dinh noi dung lién quan dén “tinh méi” cua sang ché®. Nhu vay, tinh moi

> Céc td chirc, ca nhan duoc giao quan Iy ngudn gen nhu: Ban quan ly khu bao tdn, t chuc dwoc giao quan
ly khu bao ton quan ly ngudn gen trong khu bao tn; Chu co so bao ton da dang sinh hoc, co s¢ nghién ctu
khoa hoc va phat trién cong ngh¢, co sé luu giit, bao quan nguon gen quan ly ngudn gen thudc co sé cua
minh; t6 chirc, ho gia dinh, c4 nhan dwoc giao quan ly, sir dung dat, ring, mat nudc quan Iy ngudn gen
thuoc pham vi duoc giao quan ly, st dung; Uy ban nhan dan cip xa quan Iy ngudn gen trén dia ban. Xem
khoan 2, Diéu 55 Luat Pa dang sinh hoc nam 2008.

® Pé danh gia tinh mai cua giai phap ky thuat néu trong don sang ché, Cuc SHTT tién hanh tra ctru ddi véi
2 ngudn bét bugc: (i) Tat ca cac don dang ky sang ché da duwoc Cuc Sé hitu tri tué tiép nhan cé cing chi
s6 phan loai véi chi s6 phan loai ciia ddi twong néu trong don; (ii) Cac don ding ky sang ché hoic cac van
bang bao ho séng ché do cac té chic, qudc gia khac cong bd, trong vong 25 nam tinh dén ngay nop don
hodc ngay uu tién. Xem diém a, khoan 5, Diéu 16 Thong tu s6 23/2023/TT-BKHCN.
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sang ché d6i véi TTTT theo Luat SHTT niam 2005 can dap ¢ng tinh méi “tuyét d6i”
khong dugc boc 16 bang hinh thie sir dung, van ban hoic bat ky hinh thiac nao va ca
trong pham vi trong nudce, hay nuéc ngodi. Vi vy, déi véi nhitng sang ché c6 ngudn
gdc tir bai thudc co truyén véi tinh chat dugc luu truyén va sir dung qua nhiéu thé hé
dué6i nhiéu hinh thirc khac nhau nén thuong khé vuot qua duoc cac diéu kién vé tinh
m&i, doi hoi phai c6 su dau tu nghién ctru va md ta vé tinh mai khéc biét voi nhing
quy trinh hay san pham da duoc boc 16 trong cong dong.

(i) Diéu kién vé trinh d6 sang tao cua sang ché. Puoc quy dinh tai Diéu 61 Luat
SHTT nidm 2005 ciing nhu dugc huéng dan tai khoan 6 Piéu 16 Thong tu sd
23/2023/TT-BKHCN, viéc danh gia trinh d6 sang tao cua sang ché c6 ngudn gbc tir
TTTT duoc thuc hién bang cach danh gia dau hiéu (cac dau hiéu) co ban khac biét néu
trong pham vi (yéu cau) bao ho dua trén hai can cr: (1) DAu hiéu (cac dau hiéu) co ban
khac biét co bi coi 1a da dugc boc 16 trong ngudn théng tin tdi thiéu bat budc hay
khong; va (2) Tap hop cac dau hiéu k¥ thuat co ban khéc biét co bi coi la c6 tinh hién
nhién d6i voi ngudi ¢d hiéu biét trung binh vé linh vuc k¥ thuat twong wng hay khéng.
Diéu nay doi hoi trong md ta sang ché va yéu cau bao ho sang ché can phai chi rd diém
méi va su sang tao khéac biét ma ngudi ¢6 hiéu biét trung binh vé linh vuc d6 khong
hién nhién thuc hién duoc, d6 c6 thé 12 su sang tao vé quy trinh san xuat va céng ning
sir dung méi ma khong phai 14 sy sao chép hay cai tién don gian tir TTTT da duoc luu hanh.

Xin dan chimg trudng hop cp bang sang ché “Hon hop thao dugc, thude dong y
chira hdn hop thao duoc nay va quy trinh bao ché thudc dong y nay” (s6 bang 1-0023239
cap ngay 25/2/2020) nham chira cac bénh vé ring miéng va viém xoang cap cho Cong
ty TNHH Truong Minh Hoang (Viét Nam) 1am cha so hitu. Mac du sang ché nay duoc
biét dén trong dong y vdi c4c thao dugc chinh nhu ty giai, nguu tat, thang ma, cd phuc
linh, hoang ba... duoc md ta trong cac bai thudc co truyén vé ring miéng hay viém
xoang, viém miii di tng. Tham chi d3 dugc dé cap trong mot sé sang ché tai Hoa Ky
(US 6045800 A; US 2002/0031559 A1) va Viét Nam (VN 2-0001138 (Y)) nhim chita
tri bénh ring miéng va viém xoang’. Nhung sang ché nay thoa man diéu kién vé tinh
méi va trinh d6 sang tao khi co lidu lugng str dung va quy trinh bao ché hdn hop thao
dugc khac biét véi nhitng mo ta trude day dem lai thoi gian diéu tri nhanh va tan suat
sir dung, s6 lwong bénh nhan cai thién triéu chang rd rét.

’ Cuc So hitu trf tué (2020), Cong béo s¢ hitu tri tué s6 367 tdp A nam 2018 va Danh muc bdng sang ché
cdp tong thing 2 nam 2020. http:/wipopublish.ipvietnam.gov.vn/wopublish-search/public/detail/patents?id
=VN1201803470, truy cap ngay 20/4/2025.
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(iii) PBiéu kién vé kha ning ap dung céng nghiép sang ché. Sang ché c6 ngudn
goc tir TTTT can thoa man diéu kién kha ning ap dung cong nghiép tai Diéu 62 Luat
SHTT nam 2005 “néu c6 thé thuc hién duoc viéc ché tao, san xuat hang loat san pham
hodc ap dung lap di 1ap lai quy trinh 14 noi dung cua sang ché va thu duoc két qua on
dinh”. Pay chinh 1a diéu kién vé kha ning “thuong mai” cac sang ché c¢6 ngudn géc
TTTT, tuy nhién can luu y rang mot s6 TTTT trong nhiéu vuc trong ¢6 ¢d y hoc ¢6
truyén thudng kho dap tmg dugc diéu kién nay. Bai nhiéu bai thude 6 truyén con phu
thudc vao cac cach thirc bao ché dugc liéu nhu phuong phép ding lta (sao vang, sao
ha thd, sdy, nung...); phuong phap ding nudc (rira, ngam, u...); hay phuong phap
chira tri dung thuéc khac nhau (thoa, bop, udng...), ndi cach khac rat kho dé san xuat
hang loat hay dam bao 6n dinh qua mdi lan st dung.

Thet ba, V& ndi dung bao ho sang ché. Bang doc quyén sang ché cé ngudn gbc tir
TTTT sau khi dugc cap van bang bao ho s& ¢6 hiéu luc tir ngay cap va kéo dai dén hét
20 nam ké tir ngay nop don. Trong thoi gian ndy, chu so hitu sang ché c6 cac quyén
nang doc quyén quy dinh tai Diéu 123 Luat SHTT nam 2005 nhu: (i) Sir dung, cho
phép nguoi khac sir dung sang ché; (i) Ngin cAm nguoi khac sir dung dbi trong séang
ché; (iii) Pinh doat dbi tugng so hitu cong nghiép ddi véi sang ché. Tuy nhién, véi tinh
chat 1a mot loai hinh sang ché dua trén TTTT cua cong dong ban dia va dugc sang tao,
sir dung lau dai nén viéc trao quyén hoan toan cho cha so hitu sang ché doc quyén
trong mot thoi gian 6 thé dbi mat véi nhitng thach thirc 16n lién quan dén van dé can
bang lgi ich cong dong.

T6m lai, Luat SHTT Viét Nam cho phép bao ho sang ché ca ddi twong TTTT néu
dap mg cac diéu kién bao ho va quy dinh nay khdng khac biét dang ké véi cac doi
tugng sang ché khac. Tuy nhién, tinh dic thd caa TTTT dang dit ra cau hoi rat 1én liéu
bao ho thong qua bang doc quyén sang ché co that su twong thich véi doi tuong TTTT
va lam thé nao dé ¢am bao quyén loi chinh dang cho cong dong ban dia.

3. Théch thirc phap ly vé bao hd sang ché co ngudn géc tir tri thirc truyén théng
Vvéi viéc chia sé lgi ich cong dong tai Viét Nam

Xuit phét tir nhitng dic diém dic thu riéng c6 cua TTTT viéc bao ho sang ché
cho d6i tugng nay dang ddi mat véi thach thic phap 1y rat 16n tir hé thong phép luat
SHTT dat trong méi quan hé chia sé loi ich cong dong ban dia, cu thé:

Thet nhadt, thach thac tir viéc cdng nhan tu cach chu thé cua cong dong nim giir
TTTT khi bao ho sang ché. Khdng thé phi nhan vai tro quan trong cua cong dong ban
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dia trong viéc bao ton va lwu trit, phat trién TTTT qua thoi gian dai 1am co s& cho bao
ho sang ché. Tuy nhién, tai Diéu 86 va Piéu 122 Luat SHTT nidm 2005 quy dinh tac
gia sang ché 1a nguoi “tryc tiép sang tao” ra d6i twong sé hitu cdng nghiép, diéu nay
dan dén thach thuc phap 1y rat 16n khi: (i) Khong thé xac dinh “chinh danh” ngudi tryc
tiép tao ra TTTT. Ngay ca truong hop chinh cac td chuc dai dién tap thé cua cong dong
tryc tiép nop don ding ky bao ho sang ché cho céac bai thudc cb truyén caa minh thi
viéc xac dinh ai |2 tac gia d6i véi bai thude co truyén nay ciing rat kho vi dic trung cua
TTTT nay thuong thir nghiém va phét trién qua nhiéu thé hé ma mdi ca nhan trong
cong dong déu dong gop vai tro quan trong trong viéc luu giit va bd sung, cai tién
TTTT. (i) Liéu dong goép cua nguoi nam giit TTTT ¢ du dé ho co6 thé yéu cau quyén
ddng tac gia sang ché c6 ngudn géc TTTT hay khong? Trén thyuc té, su dong gop nay
thuong rat kho dé xac dinh tu cach dong tac gia sang ché, vi cong dong ban dia thuong
chi dong vai tro 13 bén cung cdp thong tin va khong “cing nhau truc tiép sang tao”,
nghién ciru va phaét trién ra sang ché. Ngoai ra, nhitng sang ché c6 nguon goc te TTTT
dé duogc cap bang doc quyén sang ché can dap tng cac diéu kién khat khe vé tinh méi,
trinh do sang tao va kha ning ap dung cong nghiép vi vay doi hoi sang ché nay can
phat trién, nghién ctru dén mot mae do nhat dinh dé cho ra mot san pham khac biét,
vuot bac voi nhitng TTTT da duoc biét trude d6. Vi du, mot sang ché duoc pham lién
quan dén diéu tri ho, viém hong ¢ nguon goc tir TTTT can phdi hop nhiéu loai thao
dugc véi cac lidu luong, cach diéu ché khac nhau tham khao trong nhiéu bai thudc c6
truyén caa cac dan toc dé co thé tao ra mot san pham vuot qua duge diéu kién cap van
bang bao ho trong Luat SHTT. Vi vay, viéc ghi nhan tu cach tic gia cua cong dong
nam giit TTTT trong trudng hop nay to ra khdng phi hop va ciing khong ¢ co sé dé
xac dinh nguon goc chinh xac cta nhitng TTTT nay.

Hién nay, quy dinh tai diém d1, khoan 1 Diéu 100 cua Luat SHTT ndm nam 2005
va quy dinh tai khoan 4, Diéu 14 Thong tu s6 23/2023/TT-BKHCN tac gia sang ché
hodc ngudi nép don chi c6 trach nhiém boc 16 thdng tin vé TTTT ngudn gen di st
dung, néu khong xac dinh dugc nguon TTTT thi chi can néu rd va phai tu chiu trach
nhiém vé tinh trung thyc thong tin da néu. Quy dinh nay dugc danh gia phu hop Véi
dbi twong sang ché ¢ ngudn goc vé TTTT so véi viée quy dinh tu cach ddng tac tac
gia cua sang ché mot cach cing nhic, hién di tiép can trong luat sang ché mot s6 quéc
gia nhu Trung Qudc, Lién minh chau Au (Bi, Pan Mach, Puc va Thuy Dién)®. Tuy

8 Zhuang C (2017), Protection juridique du savoir-faire traditionnel en médecine: comparaison entre le
droit francais et le droit chinois. PhD Thesis. Toulouse 1, Diss, pp. 314-338.
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nhién, tai Viét Nam nhirng quy dinh nay van con mét sé diém bat cap nhu: (i) chi 4p
dung d6i voi TTTT vé ngudn gen, khong ap dung d6i véi TTTT khéc; (i) chi dit ra
van dé boc 16 ngudn goc TTTT khéng c6 co ché cap phép va chia sé loi ich véi cong
ddng ban dia; (iii) phu thuoc hoan toan vao mic do trung thuc cia nguoi nop don va
sang ché.

Thet hai, cac TTTT kho dap tmg cac diéu kién phap 1y vé& bao ho sang ché. Nhu
da phan tich, TTTT mudn duoc bao ho sang ché déu phai tuan thu ca ba diéu kién vé
tinh mai, trinh d6 sang tao va kha nang ap dung céng nghiép nhung vdi su dac thu cuaa
TTTT vé tinh hién nhién va sang tao tap thé qua nhiéu thé hé gay khé khan rat Ion.
Nhu truong hop sang ché “Thudc dong y chita dau thit dong mach vanh” (don sb
1-2006-01845) chu don nguoi Viét Nam 1a Nguyén Bic Tao nop vao nam 2006 va bi
Cuc SHTT tir chdi vao nam 2010. Bai thudc nay bi tir chdi do khong dap ung diéu kién
tinh moi khi da dugc cong bd trong bai thue “Gia vi ich tim thang” dang trong sach
“Thién gia diéu phuong” vao nam 1989 va sach “Nhing bai thuéc Y hoc cé truyén
Trung Hoa” do Nha xuat ban Y hoc Ha Noi phat hanh vao nim 1995. Ngoai ra, sang
ché nay ciing khong dam bao cac diéu kién vé trinh do sang tao khi nguoi c6 hiéu biét
trung binh vé y hoc cé truyén c6 thé két hop huyét kiét vai tam that, bang phién va dan
sim dé thu duoc thudc dong y chita duoc cac bénh vé mit do dau that dong mach
vanh®. Hién nay, bao ho cac sang ché cé ngudn gdce tir bai thudc ¢ truyén thuong tap
trung cac hinh thirc nhu chiét xuat thao duoc, phwong phap chiét xuat, hop chat hoic
thanh phan cua cac hop chat tir cac bai thudc cb truyén. Vi vay, néu chi 1a céc bai
thudc ¢b truyén don thuan vé cach st dung, phdi két hop cac loai thao dugc trong cong
ddng ban dia ma khong co su hd trg phat trién sang ché thi co ban khéng thé dap tng
duoc cac diéu kién bao ho khat khe vé noi dung trong tién trinh thim dinh séang ché.

Thet ba, thach thuc tir viéc lam dung bang doc quyén sang ché cé thé xam pham
quyén sir dung binh thuong TTTT cua cong ddng ban dia. Quy dinh tai Diéu 93 va
Piéu 123 Luat SHTT nidm 2005 chu so hitu sang ché duoc doc quyén sang ché trong
thoi han 20 nam keé tir ngay nop don va ngin cam nguoi khac sir dung sang ché twong
tu trong thoi han bao ho. (ii) Néu hét thoi han bao ho doc quyén tat ca moi ngudi déu
c6 thé tiép can va sir dung sang ché nay bai da duoc cong khai rd rang, day du dén
mtc cho phép ngudi ¢ hiéu biét trung binh vé linh virc k thuat twong tng c6 thé tao
ra. Diéu ndy co thé di nguoc lai muc dich bao ho sang ché cac déi twong TTTT khi
cong dong nam gitr tri thic lai bi han ché khai thac TTTT va chiém hitu ngoai y chi
khi hét thoi han.

% Trdn Van Hai (2014), Ban vé trinh dé séng tao trong viéc bao hé sang ché dai véi céc bai thudc cé truyén
cia Viét Nam, Tap chi Khoa hoc Dai hoc Qudc gia Ha Noi, Luat hoc, Tap 30, S 1/2014, tr.68.
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Thet tu, thach thie tir vin dé chia sé loi ich cho cong dong nim giet TTTT khi
thuong mai hod bang doc quyén sang ché. Bang doc quyén sang ché co ngudn géc tir
TTTT sau khi duoc bao ho va dugc thuong mai hoa thi cong dong ban dia s& duoc
chia sé loi ich gi tir viéc bao ho va khai thac doc quyén nay? Cau hoi nay da dugc tiép
can va quy dinh dudi tén goi “Quyeén tiép can va chia sé loi ich” (Access and Benefit-
Sharing - ABS) dugc biét dén trong linh vuc TTTT vé ngudn gen trong Cong udc vé
Pa dang Sinh hoc (CBD) nam 1992, va duoc cu thé hoa trong Nghi dinh thu Nagoya
(nam 2010). Tai Viét Nam noi dung nay duoc quy dinh trong Luat Pa dang sinh hoc
nam 2008 va Nghij dinh s6 59/2017/ND-CP Vé quan ly tiép can ngudn gen va chia sé
loi ich tir viéc sir dung ngudn gen (dwoc stra d6i boi Nghi dinh s6 22/2023/ND-CP)
thong qua “hop dong tiép can ngudn gen va chia sé loi ich”. Tuy nhién, hién nay van
dé chia s¢ lgi ich tir khai thac sang ché TTTT chi méi dugc tiép can han ché déi véi
ngudn gen con cac ddi tuong TTTT khac nhu bai thude ¢o truyén khong duge dé cap
tGi ma phu thudc hoan toan vao sy thoa thuan gitra dai dién cong dong véi chi thé
dung ra thuong mai hoa sang ché. Piéu nay gay kho khin 16n trong viéc xac dinh ai c6
quyén dai dién cho cong dong ban dia va viéc chi tra loi ich tir khai thac TTTT duoc
thuc hién duéi hinh thac nao?

Nhitng thach thirc néu trén cé thé xut phét tir nhiéu nguyén nhan do tinh dac th
cua ddi tuong TTTT, viéc thiéu cac quy dinh huéng dan cu thé va bién phap bao ho
chua toan dién, dic biét co ché chia sé loi ich tir st dung sang ché con chua dam bao
quyén loi chinh dang cho cong déng ban dia.

4. Giai phap can bang lei ich céng ddng trong bao hd sang ché c6 ngudn goc tir tri
thirc truyén théng tai Viét Nam

Dua trén co s& nhitng thach thirc phap 1y trong bao ho sang ché c6 ngudn géc tir
TTTT dat trong mdi quan hé chia sé loi ich véi cong ddng. Tac gia dé xuat mot sb giai
phap vé hoan thién phép luat va nang cao hiéu qua hiéu qua bao ho sang ché TTTT
nham muc dich dam bao can bang loi ich cho cong dong ban dia tai Viét Nam. Cu thé:

Thet nhdt, vé viéc cong nhan tu cach dong tac gia sang ché cho cong dong nam
gitt TTTT. Theo quan diém tac gia khong nén ban hanh mét quy dinh phép ly cang
nhic ap dung cho moi trudng hop ngudi nam giit TTTT déu cong nhan 1a ddng tac gia
sang ché. Hoan toan cd thé céng nhan quyén dong tac gia sang ché cho ngudi nam gii
TTTT dya vao Luat SHTT, néu ¢ cin ctr ching minh duoc dong gop cua ho co lién
hé r6 rang va c6 ¥ nghia ddi véi san pham cudi cing. Giai phap dugc dua ra trong
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truong hop nay, cd thé thong qua cac thoa thuan chung vé hop dong lién két nghién
ctru va chia sé théng tin nhim céng nhan tu cach thanh vién truc tiép nghién ciru (ddng
tac gia) cac két qua nghién ctu sang ché. Xin dan truong hop tai Nigeria, lién quan
dén viéc st dung y hoc ¢b truyén dé diéu tri bénh thiéu mau hong cau hinh liém
(Sickle Cell Disorder - SCD). Vién Nghién cttu va Phat trién Duoc pham Quéc gia
Nigeria di tiép nhan théng tin vé cach thac chira tri cho cac bénh nhan SCD bang
mot bai thudc thao dugc tir muc su Ogun Yale mot nguoi dang tién hanh hd tro diéu tri
cho bénh nhan. Theo d6 NIPRD di dam phan vé&i 6ng va ki két cac bién ban ghi nhé
cOng nhan tu cach thanh vién trong nhom nghién ctru va hai bén cung tham gia nghién
ctru cai tién cong thic thudc va phat trién chung mot loai thubc thao duoc cé tén
la NIPRISAN. Bdng thoi, 6ng ciing duoc dua tén vao don ding ky sang ché va tat ca
céc 4n pham khoa hoc lién quan™.

Pay 1a mot goi mé cho giai quyét van dé dong tac gia mot cach linh hoat, néu
cong dong ban dia cung nam giit TTTT c6 thé thyuc hién thong qua dai dién tap thé cua
cong dong. Tuy nhién, giai phap nay chi that sy hiéu qua khi trong don ding ky bao ho
sang ché, chii thé ndp don can boc 16 thdng tin mot cach day du, trung thuc nhat trong
thuyét minh ngudn goc TTTT. Bén canh d6, can nghién cau mé rong pham vi boc 16
thong tin bat budc trong tai lidu thuyét minh sang ché c6 ngudn gbc tr TTTT nodi
chung chtr khéng chi d6i tuong TTTT ngudn gen nhu quy dinh hién nay tai diém d1,
khoan 1 Diéu 100 Luat SHTT nam nam 2005.

Thet hai, khic phuc han ché vé diéu kién dang ky bao ho sang ché c6 ngudn géc
tir TTTT. Dé dap ung diéu kién bao ho vé tinh méi va trinh d6 sang tao dbi véi sang
ché 1a bai thubc co truyén co6 nguon goc tr TTTT can chi trong loai bo tinh “hién
nhién” trong cac sang ché theo khoan 6, Piéu 16 Thong tu s6 23/2023/TT-BKHCN va
muédn lam duoc diéu ndy can nghién cau phat trién cac bai thude co truyén dén mot
muc do nhat dinh. Giai phap dugc dua ra d6 1 cac nha nghién ctiu, doanh nghiép va
vién nghién ciru, trudng dai hoc can phéi hop véi cong ddng nam giit TTTT dé thong
qua c&c hoat dong hop tac nghién ctu va phat trién (R&D) gan véi chia sé quyén loi
sau khi khai thac sang ché. Vi du, tai Viét Nam vao nam 2002 lién quan dén nghién
ctru bai thude tim ¢ truyén cua cong dong nguodi Dao Do ma dai dién 1a Cong ty C6

10 Perampaladas, K., Masum, H., Kapoor, A., Shah, R., Daar, A. S., & Singer, P. A. (2010). The road to
commercialization in Africa: lessons from developing the sickle-cell drug Niprisan. BMC International
Health and Human Rights, 10(Suppl 1), S11, pp.2.

151



TAP CHI PHAP LUAT VA THUC TIEN - SO 66/2026

phan kinh doanh cac san phiam ban dia Sapa da duoc Quy Rockefeller tai tro kinh phi
dé céc nha khoa hoc caa Pai hoc Néng nghiép | Ha Noi, Pai hoc Duoc Ha Noi va
Trung tdm Nghién ctu cdy thudc dan toc cb truyén - CREDEP dong nghién ctu va
duoc cdng nhian dé& tai nghién ctu cap qudc gia sé 18/2008. Két qua nghién cuau
chuyén giao cho dai dién cong déng nam giir TTTT la Cong ty C6 phan kinh doanh
c4c san pham ban dia Sapa trén co so su thoa thuan cua cac bén'?.

Ngoai ra, can nhic lua chon bao ho cac TTTT dic biét cac bai thudc cb truyén
thong qua bang doc quyén céac giai phap hiru ich dbi véi sang ché (miu sang ché) duoc
quy dinh tai tai khoan 2, Piéu 58 Luat SHTT nam 2005, stra d6i, b6 sung nim 2009,
2019 va 2022. Pay dugc xem la mot phuong an bao hé phu hop véi cac d6i tuong
TTTT va chinh ca nhan trong cong dong ban dia bai diéu kién bao h khdng can dap
tmg “trinh do sang tao” yéu t kho vuot qua nhat trong diéu kién dé cap bang doc
quyén sang ché.

Ther ba, tham khao xay dung co sé dit liéu vé TTTT dé chong lai viéc lam dung
bao ho séang ché tir chu thé trong va ngoai nudc. Muc dich cua viéc xay dung co so dir
lieu théng qua viéc sé hoa cac d6i tuong TTTT nham: (i) Lam “tai liéu ddi chimg” dé
cd van dung “tinh trang k¥ thuat trudc” (Prior Art) trong ding ky sang ché 1am suy
giam tinh mai va phan déi cac sang ché twong ty tir trong va ngoai nudc ¢6 ngudn goc
tir dbi twong TTTT cong ddng ban dia mot cach trai phép™?; (ii) La co so dé luu trir va
quan ly cac TTTT. C6 thé tham khao mo hinh Thu vién sb tri thirc truyén thong
(Traditional Knowledge Digital Library - TKDL) cia An D¢* va mé hinh xay dung
Co s dir liéu Y hoc Cb truyén caa Trung Quéct. Viée xay dung mo hinh co so dir liéu
nay tai Viét Nam c6 thé thi diém truéce dbi voi TTTT vé ngudn gen va cac bai thude co
truyén dua trén co so phan cap quan 1y va luu trir TTTT. Bén canh d6, viéc cong b

" Trin Van Hai (2012), Khai thic thiwong mai déi Véi tri thirc truyén thang - Tiép cdn tir quyén sé haiu tri
tué, Tap chi Hoat dong khoa hoc sé thang 02/2012. tr.57.

12 Hilty, R. M., Batista, P. H. D., & Carls, S. (2022). Traditional knowledge, databases and prior art:
Options for an effective defensive use of TK against undue patent granting. In Research Handbook on
Intellectual Property and Cultural Heritage, pp.6-7.

3 Thu vién sb tri thac truyén théng (Traditional Knowledge Digital Library - TKDL) ciia An D6, dugc
khoi xudng vao nam 2001 véi hon 34 triéu trang thong tin dinh dang trén 2.260.000 cong thac cac bai
thuc co truyén va da dang ngén ngir. Nguon WIPO (2011), About the Traditional Knowledge Digital
Library, Information courtesy of the Council of Scientific and Industrial Research, (2011),
https://www.wipo.int/meetings/en/2011/wipo_tkdl_del_11/dl.html, truy cap ngay 20/7/2025.

Y Co so dit lisu Y hoc C6 truyén bao gdm khoang 48 loai co sé dit liéu, sé hiru 120.000 muyc lién quan dén
y hoc ¢6 truyén cua Trung Québc. Ngudn, Institute of Information on Traditional Chinese Medicine (2014),
TCM Database System, http://www. cintcm.ac.cn truy cap ngay 20/6/2025.
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cac cong trinh nghién ctu chira dung céc thong tin vé TTTT trong c4c tap chi va tai
licu khoa hoc ciing 1a mét giai phap hitu ich trong viéc dong gop vao dit lieu vé TTTT.

Thet te, X8y dung co ché chia sé loi ich tir sang ché c6 ngudn gbc tir TTTT véi
cong dong ban dia. C6 thé tham khao md hinh bao ho riéng (sui generis) d6i voi TTTT
cua Perru trong Luat s6 27811 nam 2002 vé Co ché bao ho Tri thic tap thé cua ngudi
ban dija lién quan dén Pa dang sinh hoc, véi hai co ché chinh: (i) Théng qua hé thong
phan cap ding ky TTTT (DPiéu 15); (ii) co ché chuyén giao hop ddng sir dung (li-xing)
TTTT voi diéu kién can chap thuan truéc cua ngudi ban dia théng qua to chirc dai dién
ctia nguoi ban dia (Piéu 6); va co ché chia sé loi ich thdng qua thu phi ban quyén khi
dam phan li-xing TTTT(Diéu 7). Ngoai ra, Luat s6 27811 con di kém ché tai xu Iy vi
pham (tai Diéu 62) ddi véi cac hanh vi ¢o tinh khong dang ky va khong chiu tra phi
ban quyén cho cong dong ban dia khi li-xang TTTT™. M6 hinh nay ciing di dugc xay
dung tai Trung Quéc thong qua Quy dinh vé bao vé cac loai y hoc co truyén Trung
Qudc nam 1992 trén co sé phan hang TTTT v& y hoc ¢cb truyén®™®. Truéc mét Viét Nam
khong nhat thiét phai xay dung mot hé thdng sui generis riéng doc lap cho TTTT nhu
Peru va Trung Quéc ma c6 thé tiép can lién nganh song hanh vai hé théng SHTTY.
Tuy nhién cin quy dinh cu thé t6 chirc dai dién tap thé cho cong dong ban dia (c6 thé
la do ho truc tiép bau ra hoic thanh lap) va co ché chia sé lgi ich cong dong ban dia ¢
ngay giai doan nop hd so dang ky sang ché c6 ngudn goc TTTT nhu: quy dinh bat
budc phai cé van ban chap thuan cho phép sir dung TTTT caa cong dong ban dia; vin
ban thoéa thuan, hop déng chia sé lgi ich véi cong ddng ban dia ddi véi chu s hitu
sang ché...
5. Két luan

C6 thé nhan thay hé thdng phép luat SHTT hién hanh khéng duogc thiét ké dé co
thé bao ho toan dién nhat d6i voi tat ca cac ddi tuong TTTT. Nhung khong thé phu
nhan rang bao ho bang hé thdng SHTT noi chung va thong qua ddi tugng sang ché noi
riéng 12 mot lua chon phi hop dé dat dugc cac muc dich vé thuong mai song hanh Vi

> peru, Law No. 27811 (2002), Introducing the Protection Regime for the Collective Knowledge of
Indigenous Peoples derived from Biological Resources, https://www.wipo.int/tk/en/databases/tklaws
farticles/article_0016.html, truy cap ngay 20/7/2025.

'® The state council of the People’s Republic of China, Regulations on Protection of Traditional Chinese
Medicines 1992, promulgated by Order No. 106 of October 14, 1992, of the state council of the People’s
Republic of China. https://www.wipo.int/wipolex/fr/text/337300, truy cap ngay 20/4/2025.

" Nguy@n Vian Phuc (2024), Bao hé quyén sé hau tri tué ddi véi tri thic truyeén thang tai mét sé qudc gia
trén thé gidi: Mgt céch tiép can méi cho Viét Nam, Tap chi Phép luat va Phat trién, sé 11-12/2024, tr.52
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bao vé TTTT. Tuy nhién néu khong kiém soat dwgc ngudn gbc TTTT trong cac sang
ché va dam bao chia sé lgi ich cho cong dong ban dia thi SHTT ¢6 thé 1a cong cu dé
“ké xau” lam dung thuong mai hoa bat hop phap. Vi viy, dé can bang lgi ich trong bao
ho séng ché c6 ngudn géc tir TTTT viéc xay dung céc chinh sdch SHTT can tdn trong
su khéc biét va quyén ty dinh doat ctia cong dong ban dia.
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