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QUYEN AN SINH XA HQI CUA NGUOI LAO PONG KHUYET TAT: THUC
TRANG PHAP LUAT VA KIEN NGHI HOAN THIEN

TOm tdt:

Nguoi lao dong khuyét tat (NLDKT)
la mot trong nhitng nhom dé& bi ton
thuong nhat trong x& hoi. Viéc dam bao
quyén an sinh xa hdi (ASXH) cho ho
khong chi mang y nghia nhan van sau
sac ma con la yéu t quan trong dé thic
day phat trién kinh té-x& hoi bén viing.

Mic du hé thdng phép luat vé quyén
ASXH cho NLDKT di dugc thiét lap
tuong d6i dong bo, song thuc tién thuc
thi van boc 16 nhiéu rao can. NLDKT
hién nay van d6i mat voi nhitng théach
thirc 16n trong viéc tiép can thi truong
lao dong, tham gia va thy huong céc ché
d6 bao hiém x& hoi (BHXH) dai han,
cling nhu tim kiém méi truong 1am viéc
¢ sy didu chinh hop Iy vé ha tang ky
thuat. Bai viét tap trung phan tich thuc
trang phap luat hién hanh trén ba tru cot
cot 16i: quyén lam viéc, quyén huong
bao hiém x& hoi va quyén huong an
toan, vé sinh lao dong. Trén co so do,
tac gia dé xuat cac giai phap nham hoan
thi¢én khung phép ly va nang cao hiéu
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Abstracts:

Workers with disabilities are one of
the most vulnerable groups in society.
Ensuring their right to social security is not
only a matter of profound humanistic
significance but also a crucial factor for
promoting sustainable socio-economic
development.

Even though the legal system regarding
social security rights for workers with
disabilities has been established in a
relatively synchronous manner, its practical
implementation still reveals numerous
barriers. Today, workers with disabilities
continue to face significant challenges in
accessing the labor market, participating in
and benefiting from long-term social
insurance schemes, and finding work
environments with reasonable accommodation
in terms of technical infrastructure. This
article focuses on analyzing the current
legal status across three core pillars: the
right to work, the right to social insurance,
and the right to occupational safety and
health. On that basis, the author proposes
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qua thuc hién, hudng téi muc tiéu xay solutions to refine the legal framework and
dung mot x& hoi cong bang, hoa nhap va enhance enforcement effectiveness, aiming

khong rao can. towards a fair, inclusive, and barrier-free
society.
Tar khoa: Keywords:
Nguoi lao dong khuyét tat, quyén Workers with disabilities, social security
an sinh xa hoi. rights.

1. Pit van dé

Trong bdi canh hdi nhap phap luat qudc té, viéc thuc hién quyén ASXH cho
NLDKT tai Viét Nam khdng chi dung lai & cac chinh sach hd trg nhan dao truyén
théng, ma can phai tiém can véi céc tiéu chuan qudc té. Trong d6, Cong wéc cua Lién
hop quoc vé Quyén cia Nguoi khuyét tat nim 2006 (CRPD) ma Viét Nam la thanh
vién dong vai tro vo cung quan trong. ASXH khéng chi dung lai ¢ vai trdo mot chinh
sach phuc loi ma con duoc dinh vi 1a mot quyén con ngudi co ban, X4c 1ap viing chac
trong hé thong phép luat quéc té va tro thanh nguyén tac hién dinh cot 16i tai nhiéu
qudc gia trén thé gioi.

O Viét Nam, Hién phap nam 2013 da khang dinh tai Diéu 34: “Cong dan c6
quyén duwoc bdo dam an sinh x& hgi” va néu rd trach nhiém cia Nha nuéc trong viéc
“tao binh dang vé co héi dé cong dan thy hweng phic lei xa hgi, phét trién hé thong
an sinh x& hgi, c6 chinh sach tro giiip nguoi cao tusi, nguoi khuyét tdr, nguoi nghéo
va nguoi c6 hoan cdanh khé khan khdc”'. Sy quan tam dic biét nay danh cho ngudi
khuyét tat xuat phat tir thuc té ho 12 mot nhdm dé bi ton thwong, gap nhiéu rao can
trong viéc tiép can va tham gia vao thi truong lao dong. Theo Luat Nguoi khuyét tat
nam 2010, nguoi khuyét tat 1a “Ngwoi bi khiém khuyét mét hogc nhiéu bé phdn co thé
hodc bj suy gidm chic ndng diwoc biéu hién dudi dang tat khién cho lao déng, sinh
hoat, hoc tdp gap khd khan.? Vé6i nhitng khiém khuyét nay, viéc dam bao quyén
ASXH tro thanh mot nhiém vu cip bach cia Nha nuéc va toan xa hoi.

Quyén ASXH ciia NLPKT dugce dinh hinh béi co ché b tro 1an nhau giira ba tru
cot phap ly cét 16i: Quyén 1am viéc vai noi dung chi yéu khong chi ding lai ¢ viéc
chbng phan biét dbi xir ma con yéu cau tao lap co hoi tuyén dung cdng bang; Quyén

! Pidu 59 Hién phap nam 2013.
2 Khoan 1 Diéu 2 Luat Nguoi khuyét tat nam 2010.
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huong bao hiém x& hoi vai vai tro 13 tim ludi dd an toan vé tai chinh théng qua cac
ché do dic thu (huu tri som, trg cap tai nan lao dong) nham bu dip rai ro thu nhap;
Quyén huong an toan, vé sinh lao dong nham xéc lap trach nhiém cia ngudi st dung
lao dong (NSDLD) trong viéc cai thién diéu kién va méi truong 1am viée twong thich
véi dic diém thé chat cuia NLDKT.

2. Thuc trang phap luat vé quyén an sinh xa hdi ciia ngwoi lao dong khuyét tat va
nhitng han ché

Theo Cong uwdéc CRPD, khuyét tat khéng nam & khiém khuyét co thé, ma phat
sinh tir sy twong tac gitra nhiing khiém khuyét dé véi cac rao can thai do va moi
truong. Do d6, quyén cua ngudi khuyét tat khdng phai la nhimg dac quyén mai, ma la
viéc dam bao c&c quyén co ban duoc thuc thi thong qua co ché “diéu chinh hop 1y

Theo Piéu 2 cua Cong wdc CRPD, diéu chinh hop Iy 1a viéc thuc hién céc sta
d6i va diéu chinh can thiét va phu hop, khéng gay ra ganh nang qua mac hoic khdng
tuong xtng, nham bao dam nguoi khuyét tat duoc huong thu hoic thuc hién moi
quyén con ngudi trén co sé binh dang nhu nhing ngudi Khac.

Trong linh vyc lao dong, nguyén tac “diéu chinh hop ly”” cia Cong wéc CRPD tim
thdy sy gap g& Véi cac quy dinh vé wu dii va hd tro NLDKT trong Bo luat Lao dong
nam 2019. Phap luat Viét Nam khong chi dung lai ¢ viéc cam phan biét dbi xir ma con
tién toi xac 1ap trach nhiém caa doanh nghiép trong viéc diéu chinh méi truong lam
viéc, cbng cu lao dong va thoi gio lam viéc... Trong nhitng nam qua, Dang va Nha nudc
Viét Nam da ban hanh nhiéu van ban quy pham phép luat quan trong dé dam bao quyén
cia NLDKT, bao gom Luat Nguoi khuyét tat nim 2010, Bo luat Lao dong nam 2019,
Luat An toan, vé sinh lao dong nam 2015, Luat Bao hiém xa hoi nam 2024, Luat Thué
thu nhap doanh nghiép nam 2025... Nhitng van ban nay da tao co s& phéap ly viing
chéc, song van con mot sé diém can duoc hoan thién.

2.1. Quyén lam viéc ciia nguwoi lao dong khuyét tat

Quyén lam viéc cia NLDKT khéng chi 14 quyén muu sinh ma con 1a quyén duoc
hoa nhap va khang dinh gia tri ban than, diy khong chi don thuan Ia quyén c6 mot
cdng viéc dé tim kiém thu nhap ma con gidp ho tu tin, hda nhap hiéu qua vao xa hoi,
thic day su phat trién bén viing.

Pam bao quyén 1am viéc dbi véi NLPKT khong thuan tdy 1a sy bao dam vé co
hoi gia nhap thi truong lao dong, ma phai dugc hiéu 1a nghia vu cia Nha nuéc va
NSDLD trong viéc thiét 1ap mot quy trinh tuyén dung khdng rao can. Dua trén tinh
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than cia Diéu 27 Cong uéc CRPD, viée danh gia tng vién phai tip trung vao ning luc
cot 18i caa vi tri viéc 1am thay vi dua trén céc tiéu chuan sic khoe dai tra von vo hinh
trung loai bé NLDKT ngay tir vong xét duyét hd so.

Tai Viét Nam, Bo luat Lao dong nam 2019 khing dinh: "Nha nuéc bao trg quyén
lao d6ng, tu tao viéc 1am cua ngudi lao dong 1a ngudi khuyét tat; cd chinh sach khuyén
khich, wu dii phu hop dbi v6i nguoi st dung lao dong trong tao viéc lam va nhan
ngudi lao dong 1a ngudi khuyét tat vao 1am viée theo quy dinh caa phép luat vé nguoi
khuyét tat",

Thit nhdt, vé quy dinh cAm phan biét doi xir va khuyén khich trong tuyén dung
NLDKT.

Bo luat Lao dong nam 2019 nghiém caAm hanh vi phan biét d6i xir trong lao dong,
trong d6 co ca ly do khuyét tat*. Cung véi do, Biéu 33 Luat Nguoi khuyét tat nam 2010
quy dinh: “Co quan, t6 chtc, doanh nghiép, ca nhan khong duoc tir chdi tuyén dung
ngudi khuyét tat co du tiéu chuan tuyén dung vao lam viéc hoic dit ra tiéu chuan
tuyén dung trai quy dinh caa phép luat nham han ché co hi 1am viéc cua ngudi khuyét
tat”. Mac di vay, trén thuc té, theo khao sét, ty 18 ngudi khuyét tat khi tham gia tuyén
dung bi tir chdi nhan vi Iy do khuyét tat con & muc kha cao, chiém 53% trén tong s6
ngudi dugc khao sat>. Didu nay c6 thé xuat phét tir nhitng nguyén nhan sau:

Sy tdy nghi ciia NSDLD, mic di phéap luat cam phan biét ddi xtr, nhung thyc té
viéc thuc hién van con nhiéu han ché do thiéu cac dinh nghia mang tinh dinh luong vé
“tiéu chuan tuyén dung trai phap luat”, NSDLD sé& dua ra cac 1y do khac nhau nham
thiét 1ap cac rao can khong can thiét nhu yéu cau giay kham suc khoe toan dién theo
Thong tu sb 32/2023/TT-BYT cua Bo Y té ngay 31/12/2023 va dan chiéu vé Quyét
dinh s6 1616/BYT-QD cua Bo Y té ngay 15/8/1997 cho céc vi tri van phong - noi ma
khiém khuyét thé chat khong anh huong dén hiéu suat cong viéc. Hay to chic tuyén
dung truc tiép va tir chdi cac hinh thac phong van truc tuyén trong thoi dai sé hoa s&
lam han ché co hoi cia nhimg NLDKT gip vin d& vé van dong®.

Muc xtr phat vi pham hanh chinh chua du ran de. Phap luat hién hanh chua quy
dinh vé xtr phat d6i v6i hanh vi phan biét d6i xir véi NLDKT trong linh vuc lao dong,
ma hién tai chi quy dinh mac phat hanh chinh theo Nghi dinh s 130/2021/ND-CP dbi

* Pidu 158 B luat Lao dong nam 2019.

* Pidu 8 Bo luat Lao dong nam 2019.

> UNDP & iSEE (2017), Cham dit ky thj, truy cap tai https://www.vn.undp.org/content/vietnam/
en/home/library /democratic_governance/EndingStigma.html, tr. 85, truy cap ngay 08/01/2026

® UNDP (2023), B&o céo phan tich béi canh thuc thi quyén ciia Nguoi khuyét tat & Viét Nam, tr. 28.
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v6i hanh vi ky thi, phan biét ddi xa véi NKT tir 3.000.000 dén 5.000.000 ddng’ va
khong quy dinh bién phap khic phuc hau qua kém theo. Thuc té mtc phat nay chua du
stre ran de cac doanh nghiép 16n. Vi vay, doanh nghiép c6 thé chap nhan nop phat dé
c6 thé tuyén dung ngudoi lao dong khdng khuyét tat vao 1am viéc cho doanh nghiép vi
nhitng nghi ngai vé kha niang ctia NLDKT®.

Nguoc lai, phép luat cua mot sé qudc gia phat trién nhu Hoa Ky da cho thay hiéu
qua cua viéc ap dung muc phat nghiém khic. Pao luat Nguoi khuyét tat Hoa Ky
(Americans with Disabilities Act - ADA) quy dinh muc phat rat cao ddi véi hanh vi vi
pham, véi muc phat 1an dau Ién téi 75.000 USD va céc lan tiép theo co thé 18n toi
150.000 USD. Sy khac biét rd rét nay cho thdy muc phat tai Viét Nam can duoc diéu
chinh ting 1én déng ké, kém theo cac bién phap khic phuc hau qua, dé thuc sy bao vé
quyén va loi ich hop phap caa NLDKT®.

Thet hai, cac quy dinh vé wu dai danh cho doanh nghiép khi tuyén dung va sir
dung NLDKT.

Luat Thué thu nhap doanh nghiép nim 2025 c6 hiéu luc tir ngay 01/10/2025 c6
quy dinh vé chinh sach mién thué thu nhap doanh nghiép di voi doanh nghiép sir
dung NLDKT nhu sau: “Thu nhap tir hoat dong san xuat, kinh doanh hang héa, dich
vu ctia doanh nghiép c6 tir 30% s6 lao dong binh quan trong nim tro 1én 1a ngudi
khuyét tat, nguoi sau cai nghién ma tiy, ngudi nhidém vi rat gay ra hoi ching suy giam
mién dich mac phai & ngudi (HIV/AIDS) va c6 s6 lao dong binh quan trong nam tir 20
nguoi tro 1én, khdng bao gom doanh nghiép hoat dong trong linh vuc tai chinh, kinh
doanh bét dong san”'®. Nhu vay, dé dugc huong wu dai trén, doanh nghiép phai thoa
man ca hai diéu kién vé ti 16 NLDKT va vé quy md doanh nghiép.

Viéc stra d6i quy dinh mién thué cho doanh nghiép str dung NLDKT so vé&i Luat
Thué Thu nhap doanh nghiép nam 2008 (sira d6i ndm 2013) 1a mot budc tién dang ghi
nhan. Tuy nhién, van gii lai diéu kién s6 lao dong binh quan trong nim tir 20 nguoi
tré 1én da loai trir mot luong 16n cac doanh nghiép siéu nho. Theo thdng ké thuc té,
“Doanh nghiép nho va vira chiém khoang 98% trong tong s6 doanh nghiép dang hoat
dong, trong d6 chu yéu 1a doanh nghiép siéu nho, chiém tgi 69,3%; doanh nghiép nho

" Piéu 11 Nghi dinh s6 130/2021/ND-CP ngay 30/12/2021 caa Chinh phu v& Quy dinh xir phat vi pham
hanh chinh v& bao trg, ctu tro xa hoi va bao vé, cham séc tré em.

8 UNDP (2023), B4o céo phan tich bdi canh thuc thi quyén ciia Nguoi khuyét tat & Viét Nam, tr. 28.
’Americans with Disabilities Act of 1990, 42 U.S.C. § 12188(b)(2)(C), ADA, https://www.ada.gov/law-
and-regs/ada/#subchapter-i---employment-title-i, truy cap ngay 20/11/2025.

1% uat Thué thu nhap doanh nghiép nam 2025.
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chiém 24,5% va chi c6 khoang 3,5% la doanh nghiép vira™*. Vay, néu nhiing doanh

nghiép str dung 100% lao dong 1a ngudi khuyét tat 1am viéc nhung quy mé duéi 20
ngudi s& khong dugc hudng wu dai, trong khi mot doanh nghiép 16n hon, chi can dat ty
& tdi thiéu, lai dugc hudng wu dii vé thué nay 1a diéu bét hop 1y. Ngoai ra, diéu nay
khong chi loai trir doanh nghiép siéu nhé ma con ca cac doanh nghiép x& hdi c6 muc
tiéu rd rang la st dung NLDKT nhung lai c6 quy mé nho.

Tuong ti quy dinh vé vu dii thué 1a quy dinh vé nhitng wu dai vé kinh phi cai tao
diéu kién lam viéc va vay von khi doanh nghiép st dung NLDKT dugce quy dinh tai
Nghi dinh sé 28/2012/ND-CP*. Quy dinh niy ciing chua phu hop vé6i cac doanh
nghiép nho, siéu nho hodc co quan nha nudc co quy md it nhan su, khién ho kho tiép
can duoc chinh sach vu dai.

2.2. Quyén hwong bao hiém xa hgi ciia nguwoi lao dpng khuyét tat

BHXH dong vai trd 13 tru ¢t cua hé thong ludi ASXH, giup NLDKT giam thiéu
thiét hai khi xay ra céc rai ro vé thu nhap. Dudi goc do phap ly, quyén huong BHXH
cia NLDKT nay khong chi ding lai ¢ viéc dam bao thu nhap ma con thé hién sy wu
tién dac biét cia Nha nuéc nham bu dap nhitng khiém khuyét vé thé chat. Cu thé,
NLDKT duogc thy huong cac ché d6 wu dai vuot troi so véi lao dong thong thuong,
bao gom: quyén nghi huu sém khi suy giam kha nang lao dong tir 61% tré 1én ma van
duoc huong lwong huu hang thang; quyén tiép can cac thiét bi hd trg phuc hdi chic
nang va trg Cap tai nan lao dong, bénh nghé nghiép néu khuyét tat phat sinh trong qua
trinh 1am viéc va quyén dugc Nha nudc hd trg mic dong khi tham gia BHXH tu
nguyén d6i véi mot sé nhoém ddi twong. Nhimg quy dinh nay tao thanh mot "luéi an
toan" gitip NLDKT giam thiéu rui ro kinh té va duy tri cugc song doc 1ap.

Mic du vay, viéc tiép can cac ché do bao hiém xa hoi cia nhom nguoi lao dong
nay van con nhiéu bat cap. Cu thé:

Thet nhat, ty 1& tham gia BHXH thap. Ty 16 NLDKT tham gia bao hiém x4 hoi
con rat khiém tén. Mac du sé liéu théng ké chung tinh dén ngay 31/12/2024, sé nguoi
tham gia BHXH dat khoang 20,11 tri¢u nguoi, dat ty 1€ 42,71% so véi luc lugng lao

! Hoang Thi Hong (2025), Nhu cau hd tre tai chinh ciia doanh nghiép nhé va vira Viét Nam, Tap chi Quan
ly Nha nudc, truy cap tai https://www.quanlynhanuoc.vn/2025/02/25/nhu-cau-duoc-ho-tro-tai-chinh-cua-
doanh-nghiep -nho-va-vua-viet-nam/, ngay truy cap 20/11/2025.

2 pidu 10 Nghi dinh s6 28/2012/ND-CP huéng din Luat Ngudi khuyét tat quy dinh doanh nghiép, co quan
hanh chinh, don vi sy nghiép str dung tir 10 nguoi khuyét tat 1am viéc 6n dinh duge hudéng mot sb vu dai tai
Diéu 9 Nghi dinh s6 28.
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dong trong do tudi. Trong d6 s6 ngudi tham gia BHXH tu nguyén khoang 2,3 triéu
nguoi, dat khoang 4,9%" nhung chi ¢c6 khoang 23,5% NLDKT tham gia vao thi
truong lao dong so véi NLD khac™. Phan Ién trong sé ho 1am viéc trong khu vuc phi
chinh thtrc hoic tu tao viéc 1am, noi khong thude dbi twgng tham gia BHXH bit budc.
Diéu nay tao ra mot khoang cach 16n trong viéc tiép can chinh séch an sinh xa hoi.
Trong khi nhimg NLBKT c¢6 viéc 1am 6n dinh, thudc khu vuc chinh thiae duoc dam
bao quyén loi, thi dai bo phan NLDKT khac lai khong c6 co hoi tham gia hoac gap
khoé khan trong viéc dong BHXH tu nguyén.

Thit hai, NLDKT gip khé khin trong viéc tich liy thoi gian dong BHXH dé du
diéu kién huong cac ché @6 BHXH cu thé. Tinh chat cong viéc thiéu on dinh cua
NLDKT khién ho gap tré ngai trong viéc tich lily du thoi gian dong BHXH, dic biét 1a
dé huong cac ché do dai han nhu huu tri. Mic d0 Luat BHXH nim 2024 d3 giam thoi
gian dong toi thiéu dé hudng luong huu xudng con 15 nam, day van 1a mot thach thuc
l6n d6i véi nhiéu NLDKT. Vi vay, viéc dat duge ngudng thoi gian dong tdi thiéu dé
huong lwong huu hodc cac ché do khac 1a mot rao can dang ké. Biéu nay khdng chi
anh hudng dén quyén loi lau dai cia NLPKT ma con khién ho c¢6 nguy co roi vao tinh
trang thiéu thon khi vé gia.

Thit ba, quy dinh huong BHXH mét lan danh cho nhom NLBKT con hep. Luat
BHXH nim 2024 chi cho phép nguoi khuyét tat c6 mac suy giam kha ning lao dong
tir 81% tro 18n hoac khuyét tat dic biét nang duoc rat BHXH mét 1an*°. Theo théng ké,
ngudi khuyét tat mie do nang chiém 30%, trong khi nguoi khuyét tat dac biét ning
chiém 58,1% téng sb nguoi khuyét tat'®. Bidu nay c6 nghia 1a ghn mot nira s6 NLDKT
mutc d6 niang sé khong dugc huong quyén loi ndy, di ho ciing gip nhiéu khé khin
trong cudc séng, diéu nay vo tinh 1am giam tinh linh hoat va kha ning @ng ph6 véi khé
khan tai chinh cta ho. Mac du viéc han ché rat BHXH mét lan 1a can thiét dé bao vé
quyén loi lau dai ciia nguoi lao dong, nhung d6i voi NLDKT, nhu cau st dung khoan

3Bao hiém x4 hoi Viet Nam (2023), Toan nganh Bdo hiém xa hgi Viét Nam hoan thanh virot nhiéu chi tiéu,
ké hoach nam 2024, https://bachiemxahoi.gov.vn/tintuc/Pages/linh-vuc-bao-hiem-xa-hoi.aspx?CatelD=0&
ItemID=24218&O0Otltem=date, truy cip ngay 20/11/2025.

Y Téng cuc Théng ké (2023), Thong céo bao chi vé Diéu tra Ngwoi khuyét tir nam,
https://www.nso.gov.vn/tin-tuc-thong-ke/2024/11/thong-cao-bao-chi-ve-ket-qua-dieu-tra-nguoi-khuyet-tat-
nam-2023/, truy cap ngay 2011/2025.

> Pidu 70 va Bidu 102 Luat Bao hiém xa hoi nam 2024

16 T8ng cuc Théng ké (2023), Thng cao bao chi vé iéu tra Nguoi khuyét tat, https:/Avwwnso.govvn/tin-tuc-
thong-ke/2024/11/thong-cao-bao-chi-ve-ket-qua-dieu-tra-nguoi-khuyet-tat-nam-2023/, truy cap ngay 20/11/2025.
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tién nay dé trang trai cudc song la rat thuc té vi NLDKT thuong phai d6i mat véi khé
khan vé kinh té va chi phi sinh hoat hang ngay. Viéc dugc phép rat BHXH mét lan cé
thé gilp ho giai quyét nhitng van dé tai chinh cap bach. Tuy nhién, quy dinh hién hanh
dd han ché dang ké quyén nay, trong mot s truong hop, viéc rat BHXH mot lan
khdng phai 1a sy lya chon ma 1a su séng con cua NLDKT, dé trang trai chi phi y té,
sinh hoat. Viéc cam rat BHXH mat lan vo tinh day ho vao tinh thé kho khin hon.

2.3. Quyén hweng an toan, vé sinh lao déng

Duéi goc do phap 1y, quyén an toan, vé sinh lao dong cia NLDKT khéng chi la
quyén duoc bao vé tinh mang, sirc khoe ma con 1a quyén dugc 1am viéc trong mot moi
truong phi hop véi dic diém thé chét caa ho.

Theo tinh than cia Cong udc CRPD, trong linh vuc an toan, vé sinh lao dong,
“diéu chinh hop 1y 1a nghia vu cia NSDLP nhim thuc hién céac stra doi can thiét,
giup NLDKT lam viéc an toan va hiéu qua ma khong gay ra "ganh nang qua mac". An
toan bit dau tir viéc loai bo céc rao can di chuyén. Viéc diéu chinh ban ghé dung tam
Vi, lap dat tay vin hoac thiét ké lai bang diéu khién may moc khong chi gitip NLDKT
van hanh thiét bi chinh xac ma con ngan ngira c4c tai nan do thao tac sai hoic tu thé...
An toan vé sinh lao dong con nim & sic khoe tinh than va sy phu hop vé thoi gian
biéu. Viéc cho phép NLDKT c6 thoi gian nghi ngoi linh hoat dé phuc hdi chtic ning
hodc diéu chinh khéi lugng céng viéc pht hop vai tinh trang sac khoe chinh 1a céch
phong ngtra rii ro do Kiét stic hoac tai nan lao dong gian tiép. ..

Phap luat Viét Nam di c6 nhitng quy dinh cu thé nham bao vé quyén huong an
toan, vé sinh lao dong cia NLDKT. Pay la mét tru cot quan trong trong viéc dam bao
su hoa nhap va bao vé stic khoe cho nhom dbi tugng nay.

B6 luat Lao dong nam 2019 va Luat An toan, vé sinh lao dong nam 2015 da dat
ra cac quy tac chit ch&. Cu thé, NSDLD c6 trach nhiém: dam bao diéu kién lao dong
phU hop véi NLDKT; tham khao y kién caa NLBDKT khi quyét dinh cac van dé lién
quan dén cbng cu, phuong tién 1am viéc va kham sic khoe dinh ky; thuc hién kham
sic khoe dinh ky it nhat 6 thang mét lan, thay vi 1 nim nhu déi v6i ngudi lao dong
thong thudng, nham theo ddi sat sao hon tinh trang sic khoe caa ho'” va cim st dung
NLDKT lam céc cong viéc nang nhoc, doc hai, nguy hiém ma khéng c6 su dong y caa
ho, sau khi di dugc cung cip day du thong tin'®,

"pidu 21 Luat An toan, vé sinh lao dong nam 2015.
'8 Khoan 2 Diéu 160 B¢ luat Lao dong nim 2019.
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Nhitng quy dinh nay thiét 1ap mot "Ia chan" phap Iy nhim dam bao NLDKT
khong bi vt kiét sic lao dong va c6 thé cbng hién 1au dai. Tuy nhién, khi d6i chiéu
vé6i thuc tién, viéc hién thuc hoa cac tiéu chuan ki thuat vé an toan cho nhoém ddi
tugng nay van dang vap phai nhirng rao can rat Ion vé chi phi va nhan thic cua doanh
nghiép. Cu thé:

Thet nhdt, ganh ning chi phi cho doanh nghiép: Viéc dam bao cac diéu kién l1am
viéc phi hop cho NLDKT, nhu cai tao co s¢ vat chat, trang bi may méc chuyén dung
(Iap dat thang nang, cai tao nha vé sinh, hay mua sam céc thiét bi bao ho dic thu nhu:
may trg thinh cdng nghiép, man hinh cam tng chuyén dung...) tiéu tén ngan séch
dang ké. Hién nay, Nha nudc chua c6 quy hd tro truc tiép cho doanh nghiép thuc hién
Viéc cai tao ha tang ndy. Néu céc chinh sach hd tro tai chinh hozc wu dai thué ciia Nha nudc
khong du hap din, doanh nghiép c6 thé xem viéc tuyén dung NLDKT 1a mot ganh
nang hon 1a mot trach nhiém x& hoi, tir 46 dan dén tam Iy né tranh tuyén dung lam thu
hep co hoi viéc 1am cia NLDKT hoic khong dau tu dng muc cho an toan caa ho.

Thez hai, gian tiép han ché co hoi viéc 1am va thu nhap cia NLPKT. Quy dinh
cam str dung NLDKT lam céc cong viéc nang nhoc, doc hai, nguy hiém, mic di co
muc dich bao vé, nhung trén thyc té lai tao ra nhitng rao can dang ké. Mot s6 NSDLD
s& hinh thanh tam Iy e ngai vé nhiing rai ro phap ly va trach nhiém néu xay ra tai nan
lao dong, ngay ca khi NLDKT ty nguyén. Tam ly phong vé cua cac doanh nghiép
trudc nhitng rai ro tiém an thuong dan dén xu huéng loai trir NLDKT khoi c4c vi tri
yéu cau cao vé thé trang. Hé qua la nhom ddi twong nay khéng chi bi thu hep co hoi
nghé nghiép ma con mat di kha ning tiép can cac cdng viéc co tinh chat nang nhoc,
ddc hai - von 1a nhitng vi tri c6 mie thu lao vu dai. Sy khu biét nay v hinh trung tao
ra rao can thu nhap, phi nhan nhu cau va ning luc thuc té cia NLDKT trong viéc dam
duong cac phan khuc cong viéc da dang ngodi pham vi vin phong truyén théng.

Tom lai, quy dinh bao vé NLDKT mdt cach qua chat ché da lam giam tinh linh
hoat cua thi trudng lao dong, han ché su lya chon cong viéc va thu nhap cua ho. Biéu
nay cho thdy su can thiét phai can nhic lai cac quy dinh phap luat dé vira bao vé
NLPKT, vira dam bao quyén tu chu va co hdi phat trién nghé nghiép cho ho.

3. Mt sé giai phap hoan thién phap luat vé quyén an sinh xa hdi ciia ngwoi lao
dong khuyét tat

Nham khic phuc nhiing bat cap hién hitu vé quyén ASXH cia NLDKT, viéc
hoan thién thé ché thong qua cac diéu chinh ddng bo vé phap luat 1a yéu cau cap thiét.
Lo trinh ndy can tap trung vao viéc sira doi, bo sung cac quy dinh phép ly hién hanh.
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3.1. Hoan thign phap ludt vé quyén lam viéc

Dé tang cudng co hoi viéc lam cho NLDKT, can tip trung vao cac nhém giai
phap sau:

Thet nhat, vé chéng phan biét ddi xu trong tuyén dung.

Xay dung va ban hanh vin ban huéng din chi tiét vé "tiéu chuan tuyén dung trai
phap luat" tai Piéu 33 Luat Ngudi khuyét tat nam 2010 dé nham muc dich ngin chan
NSDLD dua ra cac yéu cau khong can thiét, 1am han ché co hoi cia NLDKT. Cac tiéu
chuan nay can duoc coi la trai phap luat khi chiing khong lién quan truc tiép dén yéu
cau thuc té caa cong viéc hoac co thé loai trir mot cach khong cong bang @ng vién la
NLDKT.

B6 sung quy dinh vé trach nhiém chang minh khéng cé hanh vi phan biét déi xir
thudc vé NSDLPD khi co6 khiéu nai tir NLDKT ngoai cac trudong hop da duge quy dinh
tai khoan 1 Piéu 91 B luat T tung Dan sy nim 2015.

Stra d6i theo hudng ting muc xir phat cu thé ddi véi hanh vi phan biét déi xir
trong tuyén dung NLDKT trong Nghi dinh sé 130/2021/NP-CP vé Quy dinh xu phat
vi pham hanh chinh vé bao trg, ctru trg x& hoi va bao vé, cham s6c tré em. Bong thoi,
quy dinh cac bién phap khic phuc hau qua nhu budc tuyén dung tmg vién 1a NLDKT
d6 va boi thuong thiét hai do bi tir chdi tuyén dung.

Thet hai, vé chinh sach khuyén khich NSDLD str dung NLDKT.

Phap luat can c6 quy dinh ty I¢ bat budc tuyén dung NLDKT trong cac co quan,
don vi Nha nude. Diéu nay khdng chi thé hién cam két ciia Nha nudc vé giai quyét van
dé viéc 1am cho NLDKT ma con tao tién dé dé cac doanh nghiép hoc hoi va nang cao
trach nhiém xa hoi cua minh thdng qua viéc sir dung NLDKT va dan dan ap dung cac
quy dinh bét budc déi véi khdi doanh nghiép.

Viét Nam c6 thé hoc hoi kinh nghiém caa mot s6 quéc gia vé van dé nay, cu thé:
Nhat Ban sir dung hé théng han ngach tuyén dung nguoi khuyét tat. Luat xuc tién viéc
lam cua nguoi khuyét tat (Act for the Promotion of Employment of Persons with
Disabilities) quy dinh cac doanh nghiép tu nhan c6 trén 43.5 nhan vién phai su dung it
nhit 2,3% lao dong 1a nguoi khuyét tat. Cac co quan chinh phu trung wong va dia
phuong c6 han ngach cao hon, 1an luot 1a 2,6% va 2,5%. Néu khong tuan thu, doanh
nghiép phai dong mot khoan phi hang thang cho Quy hd trg nguoi khuyét tat. Khoan
phi nay duoc st dung dé hd tro cac doanh nghiép dap tng han ngach’®. Tai Han Quéc,

9 Pao luat xuc tién viéc 1am cho ngudi khuyét tat Nhat Ban, Luat sé 123 ngay 25/7/1960, truy cap tai
https://www.japaneselawtranslation.go.jp/en/laws/view/3845/en#je_ch4sclatl
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theo quy dinh tai Diéu 27 Luat Xdc tién viéc 1am va Phuc héi nghé nghiép cho ngudi
khuyét tat, Nha nude va chinh quyén dia phuong duoc trao nghia vu phép Iy bat bugc
trong viéc tuyén dung cong chuc 1a ngudi khuyét tat. Theo do, nguoi dimg dau co
quan nha nuée va dia phuong phai bao dam ty 18 téi thiéu nguoi khuyét tat trong tong
bién ché, duoc diéu chinh ting dan tir 0,34% (nim 2021) 1én 0,36% (thoi gian tir
01/01/2022 dén 31/12/2023) va 0,38% (tir nim 2024 tr& di). Khi to chirc tuyén dung
cdng chuc, néu ty ¢ hién tai thap hon mirc quy dinh, co quan ¢ trach nhiém tuyén gap
doi chi tiéu twong tng®.

Cai cach chinh sach wu dai thué. Sira d6i cac chinh sach vé wu dai thué thu nhap
doanh nghiép theo hudng linh hoat hon. Thay vi dua vao quy md doanh nghiép, nén
xét wu dai dya trén ty 18 NLDKT so vdi tong sb lao dong. Bong thai, 4p dung cac mirc
vu dii khac nhau tiy theo ty 1¢ nay, vi du: mién 100% thué thu nhap doanh nghiép cho
doanh nghiép st dung tir 50% NLDKT tr¢ Ién.

Can giam sb luong NLDKT tdi thiéu dé duoc huang cac chinh séach hd tro kinh
phi cai tao mdi truong lam viéc. CO6 thé quy dinh theo ti Ié thay vi dua vao quy md
tuong tu d& xuat véi chinh sach thué. Biéu nay s& khuyén khich cac doanh nghiép siéu
nhé va nhé la nhitng doanh nghiép chiém da so tai Viét Nam tuyén dung NLDKT.

3.2. Hoan thign phap lugt vé quyén hweéng bdo hiém x& héi cia ngwoi lao dpng
khuyét tat

DPé dam bao NLBKT cé thé tiép can tét hon cac ché do BHXH, can ¢ nhiing
diéu chinh sau:

Thit nhdt, mé rong quyén huong BHXH mot lan d6i véi NLDKT. Sira d6i Luat
BHXH nim 2024 dé cho phép NLBDKT & moi muc do khuyét tat duoc quyén rat
BHXH mét lan, khdng chi gigi han & mie d6 dac biét nang. Ngoai ra, can nghién ctu
quy dinh quyén lya chon cach huéng hang thang ngay tir thoi diém can thiét danh cho
NLDKT di c6 mot khoang thoi gian tham gia BHXH cu thé, tham khao ché do danh
cho ngudi lao dong khong du diéu kién hudng lwong huu va chua du tudi huong tro
cap huu tri xa hoi.

20 «|_yat X(c tién viéc 1am va Phyc hdi nghé nghiép cho ngudi khuyét tat” co lich sir hinh thanh va phét
trién trén co s¢ “Pao luat vé Xdc tién viéc 1am cho nguoi khuyét tat” (H0f QDX S0 2ot HE)
dugc ban hanh lan dau vao thang 01/1991. Thang 01/2000, nham muc dich tao co hoi viéc 1am cho tit ca
nhitng ngudi khuyét tat c6 kha ning va mong mudn lao dong, thiét lap cac co ché phap ly dic thi hd trg
ngudi khuyét tat nang, dong thoi khic phuc nhiing bat cap phét sinh trong qua trinh thyc hién ché do nghia
vu tuyén dung nguoi khuyét tat ké tir khi Luat duoc 4p dung, “Pao luat vé XUc tién viéc 1am cho ngudi
khuyét tat” dwoc chinh thirc doi tén thanh “Luat Xdc tién viéc 1am va Phuc hdi nghé nghiép cho nguoi
khuyét tat”. Hién nay, Luat dang dwoc &p dung | Luat s6 18754, ban hanh ngay 11/01/2022, ¢6 hiéu lyc thi
hanh ké tir ngay 12/7/2022, truy cap tai https:/law.go.kr/LSW/IsInfoP.do?Isld=001763&ancYnChk=0#0000.

166


https://law.go.kr/LSW/lsInfoP.do?lsId=001763&ancYnChk=0#0000

TRUONG PAI HQC LUAT, PAl HOC HUE

Thet hai, ting muc hd trg dong BHXH tu nguyén. NLDKT 1a nhom d& bij ton
thuong bac nhit, do d6, mtc hd tro dong BHXH tu nguyén danh cho ho nén I1a mirc
cao nhat, trong duong voi ngudi thudc hd nghéo. Piéu nay s& khuyén khich NLDKT
tham gia vao hé théng an sinh x& hoi, dam bao quyén loi lau dai cho ho.

3.3. Hoan thign phéap ludt vé quyén hwéng an toan, vé sinh lao déng ciia nguwoi 1ao
dgng khuyét tat

Pé cac quy dinh vé an toan vé sinh lao dong danh cho NLPKT hiéu qua, can c6
cé4c giai phap tir chinh sach dén thuc tién:

Thet nhdt, can thiét 1ap co ché phéi hop lién nganh gitta cac co quan quan ly nha
nudc va khu vuc doanh nghiép trong viéc phd bién, huéng dan thuc thi chinh sach wu
dai ciing nhu cac tiéu chuan k¥ thuat vé an toan, vé sinh lao dong dic thu cho NLDKT.
Sy minh bach va dong bo trong cong tac thong tin nay dong vai tro then chdt trong
viéc x6a bo rao can tam Iy va dinh kién rai ro cia NSDLD khi tiép can ngudn nhan
luc nay.

Thez hai, can c6 quy dinh cu thé vé viéc thanh Iap hoic chi dinh dai dién lao dong
chuyén biét cho nhém nguoi lao dong dac thu trong d6 c6 NLDKT. Dai dién nay sé la
cau ndi gitra NLPKT va NSDLB, gitip viéc tham khao y kién va giai quyét cac van dé
lién quan dén quyén va loi ich cua ho tré nén hiéu qua hon vé nhu cau lam thém gio,
nhu cau vé diéu kién lam viéc...

4. Két luan

Viéc dam bao quyén 1am viéc, quyén huong BHXH va an toan vé sinh lao dong
khong chi dong vai trd quan trong trong viéc dam bao quyén an sinh xa hoi cho
NLDKT, g6p phan hd tro ho hda nhap vao doi song kinh té - x& hoi, ma con la tréch
nhiém phap ly, 1a yéu cau tt yéu dé xay dung mot x& hoi cong bang va bén viing. Mic
di hé théng phép luat Viét Nam di c6 nhiéu tién bo, nhung van con nhiing han ché can
duoc khic phuc. Viéc hoan thién cac quy dinh nay sé& gitp NLDKT hoa nhap tét hon,
dong gop tich cuc vao su phat trién chung cua dat nudce, dong thoi khang dinh cam két
cua Viét Nam trong viéc thuc hién cac chuan myc quéc té vé quyén con ngudi.
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